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TO THE RIGHT 
VW ORSHIPFUL E 
the Benchers of the Middle Temple, | 


and to the reſt of the Gentlemen of 
that SOCIETY. 


GENTLEMEN, | 
Lax May perhaps have been fo long 
FOR out of your fight chat | may be 
CY} allo by this time out of your 
minde, Nevertheleſs, it is not 
out of my mind, thar I having 
Gy Sw receivedthelccd and growth of 
that litcle knowledg in the laws of this kingdome 
which God hath given me in' the ſeed-plot of 
your ancicnt and honorable Society, doe noleſs 
( by a naturall equity _) owe the fruit thereof to 
you, then the Rivers do their tribute to the 
Ocean,anG the trees their fruic to the Planters and 
Pruners. This therefore ( ſuch as it 1s ) although 
unworthy of ſo great a name, Iam bold to dedi- 
cate to you, and put forth under the ſhelter of 
your favourable wings ; beleeching you to accept 
thereof, and my well meaning therein, and to 
honor it with your patronage and countenance 


And it {ball much oblige. 


( Gentlemen, ) 
Your moſt hamble Seryant 


W.S. 


ning 4QOQN 


TO THE 


L277 Ourteous Reader, I doe defire inall plain- 
g neſs to be underſtood, thar having in 


this Realme, colle&ted ſome confuſed 
1 Notes and Obſervations out of the 
& ſame: And being afterwards willing 
EREFa— (for God knowes I had no further end 
or aim at firſt in them ) for mine owne private help and 
beiter readineſs, to digeſt them into ſome order and me- 
thod, ſuch as my underſtanding could beſt contrive, ;The 
which things thus prepared and lying by me, came by 
chance to the view of ſome more learned then my ſelf, 
who ſeemed to give ſome good approbation thereunto, 
W hereupon, I firſt of all began to bethinke my {elfe of ma- 
king ſome part thereof publick, And having to that purpoſe 
adviſed with ſome of my more judicious friends, and being 
encouraged by ſome, and not diſcouraged by others, I didat 
laſt reſolve to attempt to publiſh and put in print the ſame, 
And calling to mind that the Common Aſſurances and 
Conveyances of the Kingdome ( being that whereupon the 
wholeeſtates,and conſequently the livelyhoods of very ma- 
ny depend)are matters of great importance and that concern 
moſt men; and that therefore the legal learning thereof muſt 
needs be of great and daily uſe, And conſidering withall the 
miſchief arifing every where by the raſh adventures of ſuadry 
ignorant men that meddle ſo much in theſe weighty mar- 
ters, there being now almoſt in every pariſh an unlearned, 
and yet confident pragmaticall Atturney (not that-I thinke 
them all to be ſuch) or a lawleſs Scrtvener, that may per- 
haps have ſome Law Books in their houſes, but never 
read more Law then is onthe backfide of LZittleren, or an 
1gnorant Vicar, or it may be a Blackfmith, Carpenter, 'or 
1 0 A 3 Weaver, 
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Weaver, that haveno more Bookes of Law 1a their houſes, 
»thea they have Lawin,their heads, and yet as apt and able 
(if you will beleeve them(ſelves)either to jadge of a Convey- 
ance, and by the rules.of Law ( of all which they are-ucterly 
-jenorant) to-determine of the ſtrenge': and goodneſs of a 
Title or eſtate already made, or to make a Conveyance to 
transferre the prop-rty of things from man to man, as the 
moſt learned and beſt Counſellor of themall ; and therefore 
undertake with great confidence, and diſpatch without any 
{cruple any buſineſs whatſoever offered totheir hands: where- 
in they deal with men in their eſtates,zs many that are called 
Phyſicians ( but in truth Empericks ) deal with men in their 
bodies ( an evill fit tor the conſideration of a Parliament ) 
How they come to this their ſuppoſed dexterity and skil isa 
wonder,except that {1ying be faile, Nemo naſcetur artifex,Ei- 
ther ic muſt be born with them, or they mutt have jr by edu- 


cation, or they mult not have it atall, But if they will teli me 


they have good pre{tdents,I will tell them thata good Caon- - 


veyancer muſt be as well able to judge of the validity of the 
title, ana primitive eftate of him that is to convey ( which a 
man can never do without knowledge of therules of Law,no 
more then a blind man can judge of colours)as to make a de- 
rivative eſtate and conveyance by a good preſident , for ſcirc 
eſt per cauſas ſcire,as the Pinlofopher ſpeaks, And as well for 
ought I know, may a man be anavle Phyfitian by certain mc- 
dicines only.that never read fo much as the grounds of Phy- 
ſick, as ſuch men be able Conveyancers by their Preſidents 
onely, that neyer read {o much as the maximes of Law . 
Nullum medicamentum idem eſt in omnibus For my part I muſt 


ingenuouſly profeſs that I can ſcarce look into a title or med- : 


dle with a conveyance of weight,wherein I cannot make and 
move more doubts & queſtions,then Iam able to reſolve and 
anſwer ; aud therefore theſe men have gotten the ſtart of me 
much, And yet(much marvelit is to ſec)how theſcEmpericks 
of the Law (if I may ſo call them ) are ſoughtunto and made 
uſe of, & that not onely in lefler, bur oft-times in greater and 
more weighty bufineſles,&that without the afliſtance of any 
others more able & ſufficient; the which is not for lack of op- 
portugity of finding more learned men ia the Lay, for there 

| is 
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is a ſufficient ſtore of them in all places : nor doe thoſe that: 
employ theſe Empericksof the Law always fave(if they think 

it ſaved)mony hereby,for be{1des the great miſchief which. is 
oft-times done by themſelves by the unskiltalneſs of theſe 
workmen,ſomeot them by reaſon of their much cuſtomeare 
grown more chargeable then an ordinary Connſeller,whoſe 

tee is certain and known, But of theſe Empericks of the Law 
and thoſe that makeuſe of them, I might ſay as ſometimes our 
bleſſed Saviour ſaid, Let them alone,the blindleaders of theblind. 
Howbeit being now called ( as I conceive ) hereunto, I chuſe 
rather to admoniſh them and to tell the firſt ſort, That I con- 
ceive them to be ufurpers upon,and intruders intoother mens 
callings,and that they chruſt their fickles into other mens har- 
veſt,& that they have nor yet learned that rule of Divinity, 
Toabidein the calling wherein they are called, but exerciſe them- 
ſelves in things too high for them; nor yet have they learned 
this, Ne ſutor ultracrepidam,Let not the Cobler go beyond his 
Iaſtznor havethey learned that, 7» q#o quiſque norit in hoc ſe ex- 
erceat, And let me tel the latter ſorr, That they heed nor e-, 
nough this ſaying, Caveat Emptorz nor beleeve that ſaying, 
Cuicunque in arte ſua credendum, that every man is to be be- 
leeved in his own arr, Bur if you will ſay tome, Thar theſe 
men do their work well, and their work doth ſucceed well : 

I will ſay to you, that the blinde man may happily hit the 
mark, and it may fall out that ſometimes they do their work 
well.,and it doth ſucceed well, but oft-t.mes woful experience 
ſheweth the contrary, and that many men have been much 
miſchievedevery whereby theignorance of theſemen, Wher- 
toreI with both ſorts of them to doubt more an1 co be well X 
adviſed in theſe affairs, as the Law doth preſume every one 
will be; tor therefore is it in deed that a Will hath a .more 
favourable interpretation then a Deed, becauſe meas Wils 
are oft-times made in haſt, and it is preſumed men take who 
they can to make them ,; but men for the making of their 
Deeds are not put upon thoſe ſtraits, but they take adviſe of 
learned men therein, And the more to move men herein and 
to redreſs the evil before diſcovered, I have herein (ec torth 
under certain general Titles or Common Places, the grea- 
teſt part of the Judgements, Statutes, Reſolutions, and yy 
A 4 | es 


"*” 


fl - 1990 


Ty } 
Wy) , : 
1 


IF © 


this work, is firſt of all, that ſuch men Eo 
S4 


- : Tal "1 FR . ba is i R q ES 4 nt af, $ = 6 " ; . 4 Y F © p r " 
# » 
| | the 
*4 = 
e . 


ſes:that do contain,gk.concern the learning of the Common 
EKipgdome, fo as I think I may truly ſay, 
[on that there are few material things as 


| e ſpoken of, may 
ſee by the view of theinfinite variety of Caſes, Points, and 
Queſtions, as touching theſe matters,di{covering alſo ſo ma- 
ny by-ways wherein men converſant therein may walk, how 
much there goes to making np of an able Conveyancer, and 
that it is not ſo eafte a matter to judge of a Title, give advice 
upon a Conveyance, and make theſe Common Aflurances 
as men gream of, and that therefore men learn more to ſu- 
ſpe& themſelves and others herein; and to theſe it may ſerve 
as a light in adark place, Secondly, that by this the Lawyer 
and Student may in ſome meaſure readily find together what 
he defires touching theſe matrers; and to him it may ſerve 
for a Table or Remembrancer, And laſtly, that every man 
may bethe betterableby the help thereof rounderſtand,open 


'& put his own caſe to his Lawyer,& to move more pertinent 


queſtions tos him : & otheruſcsI would haveno man to make 
of 
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of it, Ta the uſe of this work therefore I muſt give thee two 
Advertiſements or Caveats, Firſt, that if thou deſire to figd 
any __ particular therein contained, that thou read the ' 
whole Chapter, or at leaſt the whole Queſtion and Diviſion 
of the Chapter wherein that thing is contained, And ſecond- 
ly, that thou doeſt not confidently build and rely apon any 
thing therein alone without advice from the learned Lawyer 
- alſo, or at the leaſt without a ſerious and judicious peruſall of 
the Authorities and Books themſelves ro which thou art 
therein referred : Melins eſt petere fontes quam ſectari rivnlos, 
Some other things there are allo herein inſerted, as falling 
aptly under the Title, albeit it be not altogether pertinent to 
the ſubjeRt matter, And all theſe ſweet flowers of the Law 
growing [parſim in the great fields of the Volumes of the 
Common and Statute Lawes, have I thus painfully gathered, 
bound up and commended to thy charitable cenſure: no 
doubt but in my defire to graſp and take up ſo much, I have 
taken and bound up ſome graſs withall, which I hope ſhall 
not offend. It ſo bee that I find it have a fragrant ſmell with 
thee, I ſhall think I have recompenſe enough tor my pains. 
Bur if any man think me roo preſumptuous toattempt this 
enterpriſe, let him know firſt,that thereis nothing mine in ir, 
but the method, ( and that not mine neither altogether) the 
matter thereof being nothing clſe but the Juigements, Re- 
ſolutions, and Opinions of the Judges of the Law in ſucceed- 
ing times- and then as I have not truſted my ſelt,!o they ſhall 
not truſt me alcogether in theſe things, For I doe freely ac- 
knowledge mine own weakneſs and want of ju{gement, and 
that] am the unmeeteſtand ynworthieſt of all men to under- 
take (uch a worke, not one of a thouſand, but the meaneſt ot 
ten thouſand, And this I have done is a poor fomething ſut- 
ficient only togive them that are more learned occaſion co 
do ſomething more exactly in this kind, It any man diſlike 
the publiſhing of it in the Engliſh tongue, and think p:rhaps 
it may make the Law, to be the more deſpiſed, and the Pra- 
Qirioner of the Law the leſs regarded ana uſed , Ido wonder 
at the diſlike of ſucha man: for to me there appears no more 
reaſon why to keep the Lawes in an unknowa language thac 
they may be kept from the knowledge of the people, then 
Sree ang —Y Papiſts 


-  - Tothe Reader, 


*Papiſts have to keep the Scriptures and cheir prayers in alan- 
gu2geunknown to the p-ople;theſe being the Laws by which 
the peopleare to be eoverned,and the Law being the beſt in- 
heritance of the Subjet, The wiſdome of the Parliament 
hath thought to commend all cze Statute Laws to the peo- 

le in Engliſh, and to appoint that che pleadings ſhould be in 
Engliſh, And have we not many Books of Law in Engliſh 
already.25 Littletons Tennres, Doftor & Student, Finches Law, 
Juſtice Dodridge T reatiſes, Coke upon Littleton, the Womans 
Lawyer, and many others ? and are not theſe uſefull and pro- 
ficable * And beſides the greateſt parc of theproceedings in 
Chancery ( the Court ot greateſt imploymear within the 
Kingdome) arein Engliſh, And if it be meet any part of the 
Law be in the native tongue, it ſhould ſeem it is meet this 

art ſhould be ſo, becauſe it concerneth ſo many men, and 
them alſo ſo much, that they may ſee and underſtand ſome- 
what in their own Evidences, And therefore as we have turn- 
ed their Deeds from Latine to Engliſh, ſo ler us alſo turn 
ſome of the Law touching theſe Deeds out of- French into 
Engliſh, Bonum quo communins eo melizs, And I ſee no more 
reaſon why in Law more then in Phyſick the diſcovery of 
the Art ſhould make the Art or Artiſts the lefle regarded, 
But ( under correction) I thould rather think that it will ra- 
ther make them both the more eſteemed as a jewell whoſe 
properties are known, and that it will make them the more, 
and other men we have before ſpoken of the leſs ro be uſed 
and employed in their affairs ; for the more men know, the 
les they think they know, and the more they doubr;and no- 
thing moves men to be ſo bold 8 confident in theſe marrers 
as their ignorance,according to the Proverb, Who [o bold as 
blind bayard © And for further anſwer to this, I with men to 
ſee the Preface ot the Lord Coke upon Littleton, And it any 
man have any thing elſe to obj<& and except for ſome there 
are that wil neicher put forth their own ſtrength to do good, 
nor bear with others that do {o)I with them ro undertake the 
ſame ſubjeR, and to perfe& and ſupply my detects. And fo 
commitrring thee to God, and this work to thy favourable 
cenſure, I am 

Thy tre friend, 
W. S. 
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Cuar: Tt. 
Of Common Aſſurances in general. 


He Common or General Aſſurancesor Conveyan- 
ces of the Kingdome ( being that by which com- 
monly the property of things 15 made or chan- 


ved ) areof two ſorts, or are made two manner of 
viz. either by matter of Record, or by 
* Was W matter of Deed. Thoſe that are made by matter of 
Record alſo aremade either by matter of Record of a more high 
traordinary way, or by matter of Record of a more 
Thoſe afſuranc-s that are mage by 


matrer of Record of a more high nature, are ſuch as are made by 


wales : 


nature and ex 
low nature ſony ordinary way. 


Ac of Parliament, of which we intend not to treat at all, ncither 


doe we intend to meddle with thoſe Aſſurances that are made by 
the King unto his SubjeRs, as being matters more tranſcendent and 
intricate; but thoſe we intend to treat of, are onely the common 
Aflurances or Conveyances that aremad between Subject and Sub- 
je, and are of ordinary and daily uſe for the transferring of the 
renements and hereditaments from one mn 


property of lands, 
are obſerved to be ten kinds, 


to another, And of theſe there 
two whereof are made by matter of Record, as a Fine, which is f11d 


to be a Feoffment of Record, and a common reco: er y, which 15s 1n 
the nature alſo of a Feoffment of Record : and the reſt are by mat- 
ter of Deed, as Firlt, by teoffment. Secondly, by Grant. Thirdly, 
by Bargain and Sale by deed indented and inrolled. Fourthly by 


Leaſe. Fifthly, by Exchange. Sixthly, by Surrender, Seventhly, by 
B Releate 


Eine, guid, 


@onnaſee cr 


Gonuſor or 
Recogn1/or. 
Beivrceant, 


Recogniice. 


0 Of A Fine, Chap. 
Releaſe or Confirmation, both which are in nature of Grants. 
Eightly, by Deviſe, or by laſt Will and Teſtament. And ſome of 
theſe alſo ſerve to transferre the property of other things as well as 
of lands, and ſome of them alſo have other operations and uſes, as 
well as to change and alter property and paſs things from one man 
to another, as will appear in their proper places. And thefir{t thigg 
we ſhall begin upon ſhall be the learning of a Fine and Common Re- 
covery, and firſt of a Fine. 


— cc —_ 


CHAP. II, 
of a Fine, 


—— ——_—_—— 


Rt 


þ pars word is ambiguouſly taken in our Law, for ſometimes it is 
taken for a ſumme of money or mult impoſed or laid upon 
an offender for ſome offence done, and then alſo it is called a 
ranſome. And ſometimes it is taken for an Income or a ſumme of 
money paid at the entrance of a tenant into hisland : and ſome- 
times it is taken for a finall agreement or conveyance upon Record 
for the ſetling and ſecuring of lands and tenements. And inthis 


| fenſe it is taken here; and ſoit is defined by ſome to be, An ac- 


knowledgement in the Kings Court of the land or other thing to be 
his right that doth complain. And by others, A Covenant made be- 
tween parties, and recorded by the Juſtices. And by others, A friend- 
ly, rea!l and-finall agreement among{t parties concerning any land 
or rent or other thing whereof any ſuit or writ 1s hanging berween 
them in any Court. And by others moretully, An inſtrument of Re- 
cord of an agreement concerning lands, tenements or hereditaments, 
duly made by the Kings licenſe, and knowledged by the parties to the 
fame, upon a writ of covenant, writ of right, or ſuch like, before the 
Juſtices of the Common Pleas or others thereunto authoriſed, and 
ingrofſed on Record inthe ſame Court, to end all controverſies there- 
of, both berween themſelves which be parties and privieto the ſame , 
and all {xrangers not ſuing or claiming in due time, And in every Fine 
cthere is 4 ſuit ſuppoſed, wherein the party thar is to have the thing is 
cailed the Plaintiff,and ſometimes alſo in another reſpe&t the Conuſee 
or Recagniſee, and the other that doth depart with the thing is called 
the !Zeforceant, and ſometimes 1n another reſpe& the Conuſor or Re- 
coonfor.Anditis therefore ſaid to be Finals concordia,quia fire ponit 
nir0'ts adeo ut neutra Pars litigantium ab c0 de catero poſſit recedere. 
And itmas anciently the end of a ſuit indeed, for after there had been 
ſome contention about the thing by ſuir, the parties became agreed 
who ſhould have tr, and fo a fine was levyed of it, and the e was an 
end ot the matter; and hence itis ſaid to be frattis or effect legis, 
becau 
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Termes of 


the law, 
rit. Fine 
Co, upon 
Lit; 126, 
I27, 120. 
Plow. 357 
Welt. 
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Chap. M Of a Fine. : 2 
becauſe it gives a man the fruit or effe& of his ſuit. And to this day 
therefore a writ doth always go forth before a fine can be levyed, 
and this is now one of the common Aflurances of the Kingdom, 

There are five eflentiall parts ofa Fine. Firſt, the original writ 
Eo. 5. 38- taken out againſt the Conuſor, for without this a fine cannot be le- & parts of 


To _—_— Secondly, the Kings licenſe for the levying of the fine, and for 


5 H. 4.ch., 
3 4: this the King is to have a fine or ſumme of money, which is called 


Kings ſilver, for this is properly that money which is due to the ,,. 
King, in the Court of Common Pleas, in reſpect of a lic2nſe there We 
eranted to any man for palling a tine. And this is part of the reve- Y 
nues of the Crown. Thirdly, the Conulance or Concord it ſelf, which Concord. 
is the very agreement between the parties that intend the levyins of Quid. 
the fine, how and in what manner the thins (hall paſs, and doth be- 

inthus; Ez eX Concordia talis, cc, Andthis is the foundation or 
ſubſtance of the fine, for ifupon this the Kings filver be entred al. 
beit the Conuſor die afterwards , vet the {1:2 1s g00C, and the note or 
foot of the fine are but abſtracts out of this. Fourthly, the not2 of the Nc*e of the 
fine, which is an abſtra& of the originall Contract or Concord, and : Quit 


doth beginne thus. 7:ter A. querentem & B. & ( dieſer cientes, vo © 
Fifchly, the foot of the fine, which doth begin thus, 772 +j# fines pg. of the 
Concordia, &c. and containeth all te matter, the day, yeare, and wine, Quid, 
place, and before what Jultices it was levied, which is therefore cal- 
led the foot of the fine, becauſe it is the laſt part of it, and when this 
is done all is done. And of th:s there are Indentures mad? by the 


T3 3 


rx s Chirographer, anddelivered tothe party to whom the Conuſance 
is made, which 1s called the ingroſtiing of a fine, for then a fhne is Ingrofting of 


147, 2. 
. . m_s_ 
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© 5-37 faid to be ingrofſed when the Chirographer makes the indentures of Quid 


} 
4 the fine, and doth deliver them to the party to whom the Conuſance 
| 1s made. 
ral A Fine is either without Proclamations, which isallo called a fine 
35ynb. at the common law, and this is ſuch a fine as is levied after ſmch man. Wtup/ex. 
: a bag ner and form as fines were uſually levied before 4 F. 7. upon which 
; 216, no Proclamations were made, which fine doth ſtill remain of the 
z owe fame force as it was atthe common law, to diſcontinue the eſtate of 
: 6H. 7. the Cogniſor if it be executed. Or it is with Proclamations, which is 
Rt alſo called a fine according to the Statute, and which is ſuch a fins as 


7. Cc. 3. is levied with Proclamations after the form and manner ordained 
22H 8 bytheStatute of 4 H, 7. c 24. ( and ſuch a fine ſhall every fine that 
3p. 36 1s pleaded intended to be if it be not ſhewed what tine it 1s) and 
of this ſort were and are moſt fines ſince 4 F. 7. as being the beſt 

kinde of fine of all; and it is in the eleftion of him that ſueth= 

out the fine as long as hee liveth to have it with, or without Pro- | 
clamations. A fine alſo whether with or without Proclamations, 
is either executed, which is ſuch a fine as of his own force givech a 


| preſent poſſeſſion ( or at the leaſt in Law ) unto the Cogniſe?, 16 
B2 th;$ 
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that he needeth no writ of Habere facias /eifnam or other means for 
the execution thereof; but he may enter : of which ſort is a fine /#- 
Cogniſance de droit come ceo que 11 ad de [on done, Which 1s 1n very deed 
the beſt and fureſt kind of fine of all,and is chus, Et eſt concordia talis, 
ſcilicet quea preaitt A. recognoverit ttwementa predzft C11 pertinen 
eſſe jus ipſira B. nt ill” que idem B. habet de dono preaitt A. ill re- 
mifit, c. And this kind of tine doth alwaies ſuppoſe a feoffment, 
or gift precedent ofthe fame thing whereof the fine 1s had, which 
the fine is to corroborate and {trengthen. Or it is executory, which 
is ſuch a fine: as of his own force doth not execute the poſlc flion in 
the cogniſee, and of this ſortis a tine ſtr cogniſance ae arvit to 11m, 
when the party that doth levy the fine 1s ſeiſed of the thins, and he 
ro whom the tine is levyed hath no freehold therein bur it p: Meh by 
the tine : and a fine Sur Doxe,Grant, Releaſe, ou Cinfirmatio uhuch 1s 
after this manner, Et eft concordia tall * _—_ 1 Þ7 edict A conceſſit 
et reaatatt tenementa predift, 111. pertis' prefar But heread (iis auran- 
te vit4 ipſiins A-Et prediftt A. Warrant” pre "cum perti:” prajat' B, 
berea” (nts 10ta Vita 1pfrres A. Or thus, Zr eſt,c>s qued jrad A conceſſit 
prea B.tenementa, C: FC: Habend' tidem B. pro terming vite ſuc: Or thus, 
Et eſt, Cc. qurd prea' a A- recognoverit tenementa pred diet cum wetines' 
eſſe js ir fires B. & ille 61 redatair in eacem euris habens &c. Or a line 
S717 Doxe, 4 Grant et Reager. W Mich 15 thus, E t wy Concordia talls, [c. 
911d predit A recognoverit, &c ut ill” que idem B. habet de deno 
mo A. et ll" rept, oc. Et prohac preaiet* gant; ſit tenemeiit a 
previ cum pertinent prefart A, Et il, * 6 reddidir in adem Carta ha- 
427 md et terena?, Gc. Andittheſe kind of tines To not {c vyed, or 
ſuch Render madeunto the m that we tn poſtcttion at the time of * the 
6 evVye . the Cogmieces mult enter or ha ve writs of Habere facias 


ooff:ſſions, But * iT ” at ther time of lev? a & 1uc R an executory fine 


the par oy unto whom the eltate is limiced be in poſleffion of the 
jJands paſied. he ſhall not need any writ of execution ro put Im 1n 
pole rod for then the hne wilteatite oy Way Of Cx cguiſhment of 
right r, and {Oran 10t alter the eſtate or poſſeſſion of the Cog gnilee, 
10 CVer Perci ""ESSPR aoth bercer it. The fhne iv FOrRſarce 8 1-01 
rantum allo doth ferve ſometimes to make a fur! -—— and | the N it 
TI0 herein rect ired th? t the 2 or Rath an ellate. or ife,and the Co. 
nuſee the reverſ10n : and ſometimes it doth ſerve to grant a revert- 
11 ae" then the ner © eſtate 15 recited to be in Go and that 


O! 
b 

! F - > op 1. «| (23 4® & =. | C 4 P } 2 © . / al. x 4 D i >o 

Ne ONnOO1 wileth that the ot! 2r 111111 Dave the re CLHON, (3 that 
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the land Nall main OT S other, afte; the D211 CLICULUAL eltate Nent . 


A in 1:{o is either {ingle, which 1s {2C}1 2 fine by WICH an efiare is 
ranted © the Cog niſee and ; NOmhUNg & cranted or renared back again 
© Os Cogniior by che Cog niice. Or it 15 double, which 15 fuch a 


fine as 90 \th Contain a Frant and readcr back agan om of the land 
| if 


»- 
F 
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it ſelf, or of ſome rent, common or other thing out of it to the Cop- 
niſor for ſome eſtate, limiting thereby many times remainders to 
ſtrangers which be not named in the writ of covenant, which -alfo is 
ſometimes with reſervation of rent, clauſe of diſtreſs, and grant of 
the ſame over, 
a. The manner and order of ſuing out or levying of a fine is thus. 
tia Srat.de Firſt, there is an original writ ſued out, and this may be a writ of #* Te man- 
Meſne, Warrantia charte, ae conſnetudinibus et ſervitits, Or any writ fiery on 


"$9 445 
gy: © . RA 


modo le- 
di Fi. | : | | 
nes. 8E.x, Of right (for upon theſe or any other writ whereby land is demanded Fine. 


” nes. 8E.1. 
Welt Sym. or may be recovered, a fine may be levyed ) but the moſt uſual writ — 


ut iupra. . X : . 
tH.7. 4 Whererpon a fine is levyed is a writ of covenant. And whiles this 
Broo. Fire writ is depending, tor howſoever it be the common praRice to take 


a Dedimws poteſtatem, and have the conuſance of a fine beforea. 
ny original writ be ſued forth, yer the original writ is aJwaies ſup- 
poſed inlaw to precede the Dedims poteſtatem, and therefore doth 
and muſt evermore bear Tſe before it, or elſe it is erroneous Afﬀer 
the original writ ſued forth, there is a Precipe, which is the tituling 
of the writ whereupon the fine is levyed, and the concord and agree 
ment of the parties, both which are fairely written { and that moſt 
commonly in parchment : ) after this, the party or parties that is or 
are to knowledge and levy the fine, is or are to come in perſon 
before him or them that have power to take the ſame conuſance . 
who are to take notice of the perſons, that if there be any woman 
that hach a husband amongſt the conuſors in the fine, they doe 
examine her whether ſhe be willing and doe it freely without com- 
pulſion of her husband, After this, all the parties that are to levy the 
fine are to declare themſelves before the Judges or Commiſſioners 
( having power to take the ſame conuſance) to be willing to paſs 
their right inthe lands according to the agreement, and to ſubſcribe 
their names or markes to the concord : and if it be taken by a ſpec:- 
all Dedimus poteFtatem, it 1s to bereturned and certified under the 
hands and Seales of the Commiſſioners into the Court of Common 
Pleas, tha: it may be there recorded and finiſhed. And there the Par. 

: ty Conuſee is firſt to compound with the King for his licenſe, for 

b which heis to pay the Kings filver, and thereof he is to have an en. 

try onthe back of his writ of Covenant, and then heis to have it ir.- 
rolled by the Cxſtos breviam, and upon this roll the Proclamatians 
are to be indorſed after this, it 1s to be brought to the Chirogra- 
phers, who is firſt to make that Note thereof that is called the Note 
of the fine 2 and hereupon if it be a Remainder, Reverſien, Rent or 

Seigniorie whereof the tine is levyed, the writ of Quidjurs clamat, — 

Per que ſerwitia, 2uem redditum reddit, as the caſe requireth, muſt 

be ſued forth. And after this, the Chirographer is to enter the fine 

of record, to ingroſs it, and to make and to deliver the Indentures 
thereofunto the Conulce, and if - be afine with Proclamations, it is 
3 to - 


| - 1990 


$s: The nature, 
aſe, and fruir 
Sf a Fine. 


be ſaid a good 
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6. What ſhall 


Fine, or not ;:. 


And b , OF ; q s & 
ro, ys La and afine be levyed by ſuch perſons, the fine is-good and unavoidable, ic, Fines 


may be Le. 
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to be proclaimed openly in the Court of Common Pleas once every 
one of the four termes next aftec the ingrofling of it, ( and it was to 
be proclaimed within the County where the land did lye at every 
aſliſes and ſeſſions the next year after the ingroſling of it, but this ir 
ſeems is not neceſſary now ) and the next terme after the ingroſling 
of it the contents thereof are to be recorded ina Table ( made for 
that purpoſe ) to be ſet up in the Court of Common Pleas at Welt. 
minſter inan open place all the terme time, and ſo alſo at every aſlt- ; 
ſes; the fine may alſo be inrolted and exemplifyed. 


A fine isa Recordas of great antiquity, ſo of a high nature, great -ratute of : 
force, and much credit and eſteem; and it is now become and ſerves &. r. co. ( 
tor a formal conveyance of land, and one of the common aſſurances !:3-v19w- I 
of the kingdome, for by this means a man may convey his land to **  * | 
another in fee ſimple, fee taile, for life or years, with reſervation of b 
rentalſo. It is therefore called a Feoffment of record, for it doth f 


countervaile a Feoffment with livery of ſeiſin in the country, and it 
includeth all that the feoffment doth; and worketh further of his own 
nature,and it is indeed for many purpoſes the beſt and moſt excellent 
aſlurance of all others, for by the ancient common law it was ſo high | 
a barre, and of ſo great force, and of fo ſtrong a nature in it {elf, that 
it did conclude and bar not onely fuch as were parties and privies 
thereto and. their heirs, but all others of full age, out of priſon, of 
od memory, and within the four Seas the day of the fine levyed, if | 
hey did not make their claim within a year and a day, ' And it is {till { 
of that force, albeit it be ſorzewhat enfeebled by ſome Statutes, that 
either it paſſeth all the rishr and intereit of the Conulſor to the Co- 
nuſee, or elſe it worketh by way of extinguiſhment andeitoppell, and 
dota perpetually barre the Conufor and ht:s heires of all preſent and 
future right and poſſibility of right or other collatetal benefit ro 
the thing whereof the fineis levyed. And if it be a fine with procla- 
mations, it doth intime become a perpetual barre to all others alſo 
that. have right, except they doe take care to prevent the barre by 
their claim, aRion, or entry, within five years after the proclamarti- 
ons ended. And it barreth Intailes peremptorily whether the heire 
do claim within five years or not, if he make his claim by him that 


and how. RE » 
Tee. levyed the fine. | SA he WeP.Sym. 
peſpet of — ANY perfon male.or female body ſole, or corporate, that tiath ca- in by 


- rze.perſons pacity to-prant, or is able to be a grantor by a deed, may levy a fine £1... 
thereunto - 


and be a conuſor therein; but there are certain perfonsprohibited by 17 E- 3: 5. 
law, which .the Judes or Commiſſionersthat take the conufarice of ,; ;;, of 


fines ought-not to admit or receive, and'yetif they do admit then, 731: Perk. 


Q 24. 


Fie-+r0n debet {td fattum valet : andof this fort are madanen, luna- ? 30. 
tikes, viilajnes, Ideots, men that have the Lethargy, doting old per - Gant in«. 


ſons hat want diſcretion, drunken men, and mea tizag are forcedso qtv2-gh 
. . it . > 


= ++ 
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it by threatning, impriſonment or the like, alſo ſuch as are borne may be cong. 
blind, deaf and dumb, buta man that becomes ſo accidentally may _ Or- Conu- 
be receiced and ought not to be refuſed. Alſoſperſonsatrainted of 77... po 
felony or treaſon ought not to be received to levy a fine ; but ſuch perfongat- 
perſons beins admitted to levy a tine, the tine will be good againſt raine. 
all perſons but” the Kins and the Lord of whom their lands whereof Non ſane me. 
the fine is levied, are held for their times: but perſons waived or out- ca 
417 E- 3. lawcd in perſonal ations only ought not to be refuſed, Alſo In- 6, -4 
j5;.5-.1s fants ought not to be received to levy a fine, and yer if an Infant be 
E £4--13- admitted to levy a fine, and he do not avoid by writ of error during 
his minority (as he may if it be nota fine Sur Grant and Render in — 
per. ee, (ail or forlife) the fine will be good forever againſt him and all 
19 ' others. And if hedie during his nonage,before he hath avoided it, 
& er Jufs 1© ſeems his heire can never avoid it, and ye: upon this point the 
Bridgmans Judges of the Common Pleas have been divided on a ſolemn argu- — gu - 
— in ment, and of this Juſt. Do4. in 17: Fac. made a Quere. Alſo wo- 
«7E.3. men that have husbands ought not to be admitted alone without 
5*-29E 7. their husbands to levie fines, and yet if ſuch a woman alone levy a 
27 Aſl. pl. fine of her own land ſhe hath in fee ſimple, and her husband do nor 
53yers avoid it Cas he may if he will) by writ ofError, entry or otherwiſe 
20. Co,7. during his life, or after her Sal during his ownife, if he be tenant 
OS by the Curteſie, this is now a good fine, and will bind her and her 
heirs for ever , except ſhe be an Infant at the time of the fine levied, 
and her husband happen to die during her minority , for then in thar 
Caſe, if it be not a fine Sur Grant & Render to her in taile or for = 
life, ſhe may avoid it during her minority ; but if the coverture con- 
tinue until her full age, in that caſe ſhe cannot avoid it except her 
husband joyn with her init, butthe busband and wife ought to be 
received together to levy any fire of her land. If ſuch perſons as are 
weſt Civilly dead,as Fryres, Monks, and thelike, be admitted to levy a fine, 
Symie Part the fine 1s VOId. But ſuch civill bodies as have abſolute eſtate in their 
Plow.;z5. poſſeſſions , as Major and Commonalty, Dean and Chapter, Colle- 
575- .z es, and other Societies corporate, may levy fines of the lands they 
1. in Mag. hold in common, Even by, the common Law, and ſuch fines are 
(29c®” good, but Eccleſiaſtical perſons, as Biſhops, Deaks,Nlaltersof Ho. 
ſpitals, parfons, Vicars, Prebends, and ſuch like, are by divers Sta- 
tutes reſtrained to levy fines of their ſpirituallinhzritances. 
Are Any perſon that hath capacity to take by grant, or may bea gran. 
$9 E.3 09. tee by deed, may take by tine and bea Conulze therein, as an; perſon 
24E. 3-*2- male or female, of full age or under age, whether ic be a Fcxze Covert, 
mad perſon, lunatike,Ideor, any perſon in priſon, or beyond the Sea, 
alſo any perſon attainted of felony or treaſon, or outlawed in any 
perſonal ation, a Baſtard, Clark conviRt, or Alien, may be Conuſee 
58.7.25. ina fine, and a fine levied to ſuch perſons is good. Alſo Corpo- 
B er1:82 rations ſpirituall and temporal! be conulces 1n fines, and tines 
: 4 levied 


bv, # 4 IM 
; 


WOmeR C8 
vere, 


Corporations. 


2..In reſpet 
of the perſons | ; 
before whom two. ſorts , for ſome are Judges only at the time of the Cogniſance 
It is acknow- 
anc 
, the perſons 

and place be- 


ledged, 


. force whom 


and where ir or ſpecial granted unto them by the King out of Chancery, as all 
is recorded. 


And whar 


perſons may 


take cony- 


ſance of fines place take cornifance of fines in any place out of the Court, and cer- 


Or record 
them. 


And where, 


and how, 
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levied to them are good, but before the ingrotang of ſuch fines there 
Soeth alwayes a writ to the Juſtices of the common Pleas, © wod 
permittant finem sllum levari. But ſuch perſons as are civilly dead, as 
Fryers, Monks and the like, cannot be conuſees in a fine, and there- 
for a fine levied to ſuch perſons is void. 

The names of Cogniſors and Cogniſees in fines muſt be certainly adore Tn 
fet- down, and they muſt for the moſt part be Cecribed by their reght bis Tract 
names of Baptiſme and Surname, whether they be King, Pritces, © 
Dukes, Marqueſles, Earles, Vicounts, Barons, Lords, or Knights, 
which be names of dignity, but ſome of theſe are ſometimes deſcri- 
bed without their ſurname, as Georg* Comes Salop fohannes Dux 
Lancaſtr. or whether they be Eſqu ires or Gentlemen, which be 
names of worſhip and honour. But theſe additions of names of dig- 
nity and honour given to ſuch perſons or any others, as Biſhops and 
the like, are uſed 1n fines rather of curtelie then of neceſlity, for they 
are.not needfull in fines But in caſe where there be two of one name 
it is ſafe to make ſome addition by way of diſtin&tion, as Senior and 
7#nior and the like. 

Ifa woman leivirg her firſt husband, take a ſecond husband, and 7 H.4. 22. 
with him and by his name knowledg a fine, it ſeems this 1s void be- 
c2uſe of this miſtake, but ifa woman with her right husband, by a 
wrong Chriſtian name, levy a fine ſhe is concluded by it, and cannot 
avoid it during her life. c And yet if a fine belevied to a man and e1 4fl. pl. 
his wife by a wrong name, asto 4. and $16:/ his wife, when her ** 
name is 1/ab-/}, this is holden to be void. f But ifa fine be levied by 7+, x. x. 
a woman by the name of Afargery when her name is Margaret, or 97 2 Litt, 
by the name of eAgnes, when her name is Anye, it ſeems this fine is $190 
2 good fine. 


The Perſons or Judges before whom a Fine ts to be levied are of Weſt 
SYMD., Ub 
ſupra. 


and Certificate thereof, and others are Judges to whom the Cogni- 
l ance is to be certified, and before whom it is to be recorded. The 
firſt fort are ſuch as have power to take ſuch Cogniſance, either ex 
officio, andby vertue of their offices, or by ſome commiſſion general 


Stat, 19, 


or any two of the Juſtices of the Common Pleas may in open Court E. 2. sar, 
ae Carlil, 


take knowledge of fines and record them by virtue of their office. 5,c: _ 
Or the Cheif Juſtice of that Cour: may by the Prerogative of his Cromp. 


Jur. 


and ſo allo Start. 15. 
EF.B Broos 
Fines 20. 


tize the ſame without any writ of Dedimus prteſtaters : 
as it ſeems may two of the Juſtices of that Court with the conſent 
of the re{t, or one of them with a Knight (bur this is not uſual at this 


and the duty day.)}x Allo Juſtices of aſfiile by the generall words of cheir Patents xe 224. 


" "of ſuch 


. pct- 
lon;nerein. | farem, but at this day they dy not uſeto certifie them withoue 


may take & certifie cognifances of fines without any ſpecial Dedimus Fines 120. 
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a ſpeciall writ of Dedimas poteflatem, and fines: have been levied 
before Juſtices Errants. 


Alſo Cogniſances of fines areken by a ſpeciall writ iſſuing out Dcdimur p0- 
of the Chancery called a Dedimus poteſtatem, whereby commiſhion is !eftatem, quid.. 
given in divers Caſes to a private man for the ſpeeding of ſome Act | 


appertaining to a Judge upon a ſurmiſe that the parties that are to 
doe the fame are not able to travel], and by this writ upon ſuch a 


ſurmiſe, power may be givento any Serjeant at law alone, or to any 


Knight and Gentleman together to take the conuſfance of ſuch per- 
ſors, and they may by vercue thereof take the ſame either of all or 
ſome of the parties ; andthart (as it ſeems) in any place according- 
ly : But a Jultice or other perſon being cogniſeein a fine may not 
take the cognifance thereof himſelf. And all thefe that have power 
ro take the conuſarices of fines are to take great heed of whom they 
do take the ſame, and whom they doe admir to make ſuch conu- 
ſances before them. And therefore they are to ſee that they know 
the parties thac are to be Cognifors, that they ſuffer not one man to 
make a conuſance inanothers mans-name, and that they do not take 
any conuſance from. any perſon prohibited by Law , for miſdemea- 
nors by ſuch perſons herein are puniſhable in the Star-Chamber. 
And if there be any woman that hath a husband that doth joyn 
with her husband in the conuſance, the Judges or Commiſſioners 
muſt take care they doe examine her whether ſhee be willing, and do 
part with her right in the land willingly or by compulſion of her 
husband, for albeit ſhe be made to doe it by compulſion of her huſ 
band, yet hath ſhe no way to releive her ſel when it is done. And 
after the Commuillioners h.ve taken the ſame cogniſances by Ded;- 
mus potrftatem, they are to certihe the ſame truly, and the day and 
yeare when it was taken, and not another time (for this may be 
a miſdemeanor puniſhable in Star-Chamber) and to return the 
commiſſion into the Court of Common Pleas under their hands and 
ſeals within a year after the taking ofthe ſame conuſance, at the 
fartheſt. And if they refuſe to return or certifie it, the party grie- 
ved may by a writ called Cegnitionibus admitienits Or a Certiorare 
compel} that Commiſſioner that hath it in his cuſtody, or hisexe- 
cutor or adminiſtrator if he be dead, to certifie it. But ifany of 
the cooniſors happen to die before it Be certified, then it cannot be 
certified at all for it cannot now be made a good fine. And ſoalto 
(as ſome hold) if the King die. But if the Kings filver be eatred in 


paper or upon the back of the writ of covenant (as the uſe is) and Coznirionr"us's 


the party die aſter this, in this caſe the fine may go on and will bea 
ocd fine notwithſtanding the death of the party. 
And Judges for the recording of fines bethe Juſtices of the comon 
Pleas onely, and therefore all cogniſances of fines mult be certified 
thicher, for in that Court onely and not in awy other of the Courts 
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þf Record at Weſtminſter, or in other inferiour Court, or ancient 


may be and are levied-in the county Palatine of Chelter, county Pa- 
latine of Lancaſter, and county Palatine of Dureſme, of lands-ly- 


Chap. 2. 


demeſne, are fincs to belevied, But by ſpecial grant a fine may be 3? Ap. 
— levied in a baſe Court And by @rtain Ads of Parliament fines $a. - 2. 


E. 6.chop. 
28, 37 H 
$, Go 19.5 


ing within thoſe places And if any perſons do take conuſance of 5*** ©37 


fines,or other then ſuch as before that have power, or any other per- 
ſons or Judges ſhall record fines, or they ſhall be levied in any other 
Court or place then as before, ſuch fines are-void. 

A fine may be levied ofall things whereof a Precip quod reddat 
lieth, and of all things which are inheritable and in eſſe at the time 
of the finelevied, whether the thing be Eccleſiaſticall and made tem- 
porall,or temporail As ofan Honor, Manor, Iſl:n1, Barony, Caſtle, 
Mefluage, Cottage, Mill, Toft, Courtilage, Dove houſe, Garden, 
Orchard, Land, Meadow, Paſture, Wood, Underwood, Chappel 
River, Chauntry, Corrody, Office, Fiſhing, Warren, Fair,ReRory, 
Mines, a view of Frankepledg, Waife, Eſtray, Felons gooods, D2o0- 
.dands, Hoſpitall, Furzes, Heath, Moore, Rent, Common, Advowſon, 
Hundred, Way, Ferry, Franchiſe, Seigniory, Reveriion, Toll, Tallage, 
Pickage,Pontage, Aquitalle, Services, Portion of Tiches, Oblations,or 
the like. And therefore fines De hovore ce S. Or De S. Manerio 
de $, or De Caftro, Or De Caſtelloge $. crm portine-* are $004. $0 
fines De .#n0 meſnagin, nm9 cot tagio, uno mel:n411t, WIcnout 4quatico 
Or Graxatico:annexed 7r2 good. So fines De #1 Tefro, uno Crrtilagp. 
Kno Columbario, uno gar4ine, uno pemario, d:cem acrys tirre, decen 
acru prati, decem acrny prifura, aerem acr::; boſci, decem acris ſub-, 
boſci, de Balliva five officio Ballivs. de D. Ae {, nſtod. ſive officio cuſt 04 
de B. de cuftod. parcs & forreſte as D. officio ſeniſcalcie as S. cum per- 
rsnen', decem acris bruere, decem acris more, aecem acrus uncaria, d:- 
cem acry mariſci, decem acrts alreti, decem acris ruſcarse, are good, 
AHo fines may be De vi/. Fran' pleg. libertate &+ Francheſits in D. 
Warau, Maritagits, Eſchat. catall. felonum, Waviat. ex:trahar. ae ca- 
tall. fugitivorum, utlagat. attix(l.de ferreis, ercat. Wrecco mari, 


, Or, ae veAtoria Eccoteſie parochialis av M7 Or,De decimis pgranorum, 
Sarboraum + fenteidem rettorie [peftax* c. Or cam emnibus decimis 


£ranorum, garbarum + fans aidem relicorig ſreflan*, Or, ae decimis 
garbarum, ad ecclefiam de HM. qualitercunque ſpettan . Or de omni- 
bus & omnimed* eb[ationibus , decimisg' anwnm, garbarum, ſanilaye, 
lini,canabis,no -cellorum, aucaris,apel!l.0r C0, & aliis emolument i: qu - 
buirurq ; (piftar' creſcen” five exiftes' cum piytines* in D. Allo fines 
may be De ciito Salium plambarum, aque [alſe pater, Or, de theolynin, 


ſtallagin, picagir,p ntagir, infra Burr de D. Or,de qu924 corrodio ui 


14 Pani, uni layere cervifie pro omnibus heminabus in D.Or, de chi- 
minio, de piſcariz, Or de libera warrenna,0r de fr :»k [614, de franc! e- 


fit, -Or de nwndinis de D. fingulis ani; ad feſta de IT, tbidem trren-" 
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Mercar' de D. Quiet. ſive libero paſſagio ultra aquam de D. Or, de 
communia, Or de paſtura pro omnibus animalibus, Or pro omnibus av 
T144, OC de paſtnra prodecemourhm Or pro decem bebibus, equis, vacoie, 
pris, ſpadonibus, &c. Or de communia paſture quod predift* M. B- 


habet cbabere ſolebat pro omn1b14 averits ſuis in centum acris terre: 


ipfcxd. [, Ain D. Or de advrcatione eccleſie de D. Or de advocatione 
rertie partis eccleſie, Cc. Or de vettoria as D. Or de advicat. preſen- 
14'. denat. libera diſþ1ſorrone, & Tare patronaths Eccl fie ae D. Or ae 


Fatronagio cum advoealtone vicaria Eccleie, de D. & capell. erdews- 


veltorte annex', Or ae tertia parte ad VOCATIONS eccleſie, 5c Or de medi- 
etat' aduocat Eccliſie, Or de advecatione meaietatis E celefie, Or de 


meadietate, Or de terria parte mel} Hapii, arcem Acris terre, or the like, 


and theſe tinesare good. Allo a fine may be de homagio, Or de feed? 
militis, OT de uno feoa* milir' in D. Or de ſervitio unius-paris calcariuns 
deauratorum, Or de ſervitio inveniendi hominem equitem Or peditems ad 
eundem vel ad equitanaum with the cogniſee in exercitu Waltie, &c.0r 
de minera plambi + cujnſcunque gener; meralli, of de preficnis officis, 
or de proficuo molcndini, Or dre girgite, Or curſu aque currend. 
a. locovocar' H. infra & per terry vic' K. ad mol. nd. yecat. B. or 
de wera ſive veda in D. And fines of all theſe and ſuch like things are 


g00d, but a hne that is levyed of a thing not certain, as de renementlso-- 


or de hereditamento or the like, 1s void. 


A: Fine may be of a rent charge-which had no being befaxe, orof . 


achief rent or other rent which hada being before, but not ofannui- 


ty; and arent will paſs by the number of the things to be rendred, 


as De arcem librar, decem mareat. ſexdenar* Or quingue ſelidor* Or 
#0 obolario AS Precipe d- quod reddat B. con. Cc: de a librar” redait- 
et rea” aimia Knius (:bre Plnirts, ac reddit. unins paris chirothecaruns, 
{agitte ba bare, unius par calccornm, unins vemerts,\l lib. cere, 1 lib. 
piperzs,1 lib. cumin, 1 Clovi Gariophylii, 1 roſe rubfe; 1 acus & fils, 
quar teri ſrumenti,unim quarterii horder, 2 Braces caponum, 40 Gall 
1#1,7.0 Gallizarum, mille evortim Ot aucarum.'ar. Honormay paſs by 
the name ofa Manor, or.by his own proper name, as de honore de 
T sckkill, Or de manerio de Tickbil! : 10, other, things may moſt« of 


them pals by their own proper names, as: de caſtro vice commatas de 


$. i*x/ula le D. H wndred de D Buygadge D. 


A Manor may paſs by his proper. name without- nzming. of the- 
town or place, towns or 'places wherein it. dorh lie, as de .manerio. de 


D cum pertinen, ; 
Other.things may paſsin fines by.the-ſzme .names they. are igrag-' 
ted in deeds,as-de /eir.ambit” ct precentt” nuper Monaſteris de -D. Scits 


* Manerii ae D-Grangia ae D. Parco, ae D. prebend' de 7. . 


A Cattje or Hundred may be.parcell of a Manor-and paſs by the 


-: name of the Manor whereef they be parcell, and one Manor may be ' 


parcell of another Manor, and pals dy the name .of that Manor, pr 


@&.5 


- 
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- a caſtſe may paſs by bis own proper name, as de cafte/lo de $. cams pes - 
t5>”, ſo alſo may a hundred paſs by his own name, as ae bundred de FS. 

- A view of franke pledge, and ſuch Iike things may alſo paſs by 
their own names, as Dev!/, frank pleag* boxorum et catalloram, wai- 
wiernm, felon fugitivorum, utlagat. 11 exigena” poſitorum, felon de ſe, 
decdand, theſaur invent” ac extrahur* cum pertinen in M, 

By the name of a meſſuage may paſs a houſe, a curtilage, a gar- 
den, an orchard, a dove-houſe, a ſhop, a mill as parcel! of the ſame. 
The like of a cottage, a toft, a chamber, a cellar, &c. Yet theſe may 
paſs by their own ſingle names alſo, as De #no meſſuagio, uno curti- 
lagio, CC 

A Chappell or an Hoſpital muſt be demanded in a tine, and may 
paſs by the name of a meſſuage. 

A Reverſion of land may paſs by the name of a Reverſion, or by 
the name of the land it ſelf. 

A Foldage may paſs by the name of D. /ibertate unins Faldagii 
curſu evinm cum pertinen' in F. Or de libero Faldagio ovium cum 
pertinen' in F. Or de liber x Falda. 

Land, Meadow, or Paſture, Wood and the like, may paſs by a 
certain number of acres, or by the certain meaſure of the ſupertici- 
all quantity thereof, as Ne Hilda, Carncata, Bovata, Virgata, Acya, 
Roda, Furlingo t:yre, Houſe-boot, Hay-boot, and Plow-boot, may 
paſs by the name of Eſtovers, as De rationabili eſtoverio in boſcis, 
Vit. in decem acrts boſel ipſins A. in D. And a tiſhing may paſs by 
the name of Separali piſcar' in aqua de S, 

And High-wood and Under-wood may paſs by the name of wood, 
as de 20. acris bo/ci, ec. 

Parſonages, ReQtories, Advowſons, Vicarages, or Tithes impro- 
priate paſs not by the names de aavocatione eccleſie, but de Ref 
ria eccleſie de F. cam p-rtinen'. But when the fine is but of a preſen- 
tation to a Church onely, it muſt be de advocarioxe ecclefie de 8. 
and not cam pertinen', and ofall Vicarages endowed the writ muſt 
be de advocatione wicarie eccleſie de 8 and not cum pertiner', and 
whiere no vicarage is indowed, ;it muſt paſs under theſe words, de 
advocatione eccleſia de S. &c. 

If part of an entire thing paſs, x mult paſs by theſe words, de 
meaietate,iertia parte, quarta parte, Cc. asthe Cale is, as de anabres 
partibus in tres partes dividend. 8. acy- terre, Or de mcdierate omnium 
dicimarum, granorum et ſent de try wicat le Blacklands cum pertinen 

"+ H, Butifanentire thing as a Manor or Meſſuage be parted, as if 
the Manor of $ be divided into two parts, ( if the diviſion be fo 
made that the Manor of that part þe not extin& ) and a fine be to 
be levied of a part of it, it muſt paſs by the name of the whole, as 
at manerio de $, Soif a Meſſuage and 2g acres be parted, the part 
*Gyided ſhall paſs by the name- of one Meſluage and 10 acres of 
| land 
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land, and not by the name de medietate unins meſſuagii & vigints 
| acr ter. Andif things be otherwiſe named then as before, ſome- 
times the fine will th 1ereby loſe his force in all, and ſometimesin 
: part. Butifa thing be twice named ina writ of covenant, as a Ma- 
nor, and a. Hundred parce!l of che ſame, this will not hurt the 

| EIT fine. 
| Fines «4 The thinps that 4 paſs by the fine muſt be named to lye in the 
97. 96-4, Shire,' Town, Pariſh, or Hamler, where it doth he, for a fine is good 

= albeit it name the lands to lie in a Hamlet, or _ town decayed, 

but it is good to name the town wherein the Ha mler is, and thar 
with addition for diſtinction if there he di; vers ow ns of the ſame 
name in that County. And if a Manor extent into divers Towns, as 
into A. B.andC, it 15 good to expreis all or none, as de Manerin 
ae $.in A. B.andC. For if any of the towns be omitted, none of 
the Manor 1n that town will paſs , bur if the fine be of the Manor of 
» C1100 pertines and [ay not where it lieth, this fine will carry the 
| vl ole Manor. And! If there be divers Manors of 0ne name, as Soxth 
$S. and Morrh. S . or the like, 1t is ſafe toſet down in the writ for the 
fine which Manor isintended to be paſſed , howſoever the fine may 
be good of the Manor intended to be paſſed without the diſtintion, 


=O the order © f placi ns things 1n fines, is, Firlt, to ſet down the moſt 
Plowe 62. WOL thyt things bel ore things | leſs worthy, as a Manor before a Meſ- 
Xt. 2- ſuage, a Caſtle before a Manor, a Houſe before land, arable land 


vefore meddow, meddow before paſture, &c. Secondly, to ſet down 
things gene! al before chin gs ſpecial, as land being thz Gerrs of 
Meddow, Paſinre, Wood, &c: ) before them, Wood ( being the Gent 
to wood crounds, as alueems, [ali, ret rms ) before them. Thirdly, & 


xt downentire thi: 188 pefore e parts of thinss, as ce /anerio de S. 
-dierare Maniris de B. Lourthly, to fer down particular things at- 
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viſe placed in the wrir, it it be ſuffered to pals, the tine will be 
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Ferfeirure, hold is good in this reſpet : but he mult take heed ofa forfeiture in 
: this caſe; for if tenant for life levy a fine ſur (| ogniſanc* de dreit 
come cee, &c.to a ſtranger , or levy a ine ſar Grant & Releaſe toa 
ſtranger, to hold to the cogniſee for a longer time then for the life of 
the tenant for life, however in this caſe the fine be « good fine, yer 
this is a forfeiture of the eitate ofthe tenant for life, whereof he in 
reverſion or remainder may take preſent advantage. And yet if ſuch a 
tenant for life levy a fine ſ#> Grant & Releaſe, to hold to the cogniſee | 
for the life of the tenant for life, or grant his e:iate by ſuch a fine to | 
him in reverſion or remainder, or by tine grant a rent out of the land rH. 7.22. 
for longer time then for his on life, in theſe caſ<s the hne is good, 70 Se ' 
and there is no forfeiture of the tate of the tenant for life. $o like- 
wiſe if a fine be levied to a tenant for lite by a ſtranger, who doth 
thereby acknowledge all his rightto be inthe renant tor lite, and re- 
leaſe and quite claim to him and his heirs, and go no further, this is a 
500d fine, and no forfeitute of the eſtate of the tenant for life, for 
his eſtate is not changed thereby, and it may enure to him in rever. 
ſion, bur if the ſtranger ſay furcher inthe fine Come ceo que il ad ade 


ſox done, this is a forfeiture. | 
} But if neither the cogniſor nor cognilee be ſeiſed of any eſtate of ———_ 5 
freehold in poſſeſſion or reverſion of the lands whereof the fine is 3. +8. > : 
levied at the time of the levying of the ſame, bur have onely a leaſe _ os 1 
for years, or not ſo much, the fine is void and of no force asto any 79. - H. 7 


eltranger, however it may be good between the parties by way of 7, *'*.3 
Eſtoppel. And therefore if a leſſee for years, or a difſeiſee, or one 27 H.8. 4. 
that hath righr onely to a remainder or reverſ1on levy a fine toa 
ſtranger that hath nothing in the land, this fine 1s void, or at leaſt 
voyeable as to, and by any {tranger thereunto, and he that hath cauſe 
may ſhew that the freehold eltate and ſeifin of the land was in ano- 
ther before and at the time of the fine levied, and that Parte: fins 
nihil habuerunt timpore lowarionts fins, and by this avoid it. And yet 
a vouchee after he hath entred into the warranty may leavy a tine un- 
to the demandant, bur not to a ſtranger. And a difſeifor may levy a 
fine to a ſtranger that hath nothing in theland, and this is a $o0d 
fine; for he hath the fee {imple by wrong in him. Alſo the iſſue in 
taile may be barred by way of Eitoppell, by a fine levied by Ance- 
ſter being tenant in tail, albeit neither conuſfor nor conuſee have any 
eſtate of Freehold in the land. a A Joint-tenant, tenant in common * ** 
or Coparcenour, may levy a fine of his parc to a {tranger, and this 334. 69. 
will be a good fine. And ſo alſo as it ſeems may one Coparcenour *'%*-375: 
or tenant in common to another. E. 4. 12. 
One fingle member of a corporation aggregate of many cannot 
levy a fine of the lands of the corporation, as the Major or Maſter of 
a Colledge cannot levy a fine without the communalty, or his tellows; 
&c. Burt ſuch perſons may levy fines ofthe lands they are ſolely ſeifed 
in the:r own right as other ren may do. Such 
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C0-11-753 Such as have eſtates of freehold in Eccleſiaſtical lards in the right 
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of their Chnrches, houſes, &c, as Biſhops, Deanes and Chapters, 
Prebends, Perſons and the like, may not levy a fine of ſuch lands, for 
ifrhey do it will not bind the ſucceſſor. 

He that hath an eſtate of fee ſmple in lands in the right of his 
wife ought not to leavy a fine thereof without her, and if he do, ſhe 
and her heires may avoidit after his death. Alſo he that hath an 
eſtate of lands given in taile by the King, or by the proviſion of the 
King, ought not to leavy a tine of this Jand, for it is void as againſt 
the iſſue in taile and the King. Alſo he that hath an eſtate of lands 
that are prohibited to be ſold by Act of Parliament, ought not to 
levy a fine of ſuch land. Alſo ſhe that hath an eſtate of lands of her 
husband, or of any of his anceitors 2fſured to her for her Jointure, 
Dower, or in taile by the means of her husband or any of his ance- 
ſtors, may notlevy a fire of this land, for if ſhe grant a greater eſtate 
then for her own life this worketh a preſent forfeiture. 

In the concords of Fines ſome things are to be regarded in the 
manner and forme, and ſome things inthe matter and ſubſtance. 
Firſt, when a fine is levyed to divers Cognifees the right ſhall be 
limited to one of them; As if a fine be levyed by 4.to B, and C. it 
ſhall ſay, Qmod predit* eA. recognoverit tenementa predifÞ* eſſe jus ip- 
fius P. ut ill gue iidem B. et (* habext, cc. Bur the Kings tenant 
may acknowleds the right to be in divers. Secondly, the ſtate ſhall 
be limited to his heirs onely to whom the right is limited, and not 
to the heire ofall the cogniſees, as thus, 204 preait? A. copnoverit 
rent*prad' ec efſe juz ipſins B. vt il que itidem B. & C. habent de dons 
preditt A. & ill remifit & quiet” clam” arſe 53 kared” ſun prefar” B. 
et, C. & here: ipſius B. &c. The releaſe and warranty mult be 
from the heires of one of the Cognifors, where there be more then 
one z for ina fine fromdivers the fee is ſuppoſed to be in one onely, 
And therefore it mult be thus, Quid preaiF A, CB. copy) & 5 
remiſit cc. ce [e & harea” ipſins eA. Et eiaem A. et. B. conceſſerunt pro 
ſe et harea ipſims A, qued ipſi war” tenemerta, Cc. fi contra ſe et have 
des ipſins A. imperpetunum. But if the fine be of lands in Gavilkind, 
eoxtra. Fourthly, the Concord need not torehearſeall the ſpecial] 
names of the things contained 1n the writ, but it 1s ſufficient to ſay, 
Tenementa pradifts, as qurd predift recognoverit tenementa predic a, 
cc. Fifthly, as a Concord cannot be without an originall writ, fo 
it muſt purſue the originall writ, and cannot be of any forrain thing, 
3. ſuch a thing as is not contained in the writ,except it be conſequent 
thereunt®, as when the writ is of land, there may be in the con- 
cord of a rent out of this land, but there may be more things in 
the Precip? then are named in the Concord, A Concord may be 
with an exception of ſome part, but this exception muſt alwates be 
of ſuch things whereof the writ will lieandare mentioned therein, 
mu!t 
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maſt be certainly named, and muſt fucceed the things out of which 
Ley de excepted, as Preciple A. B.quoa tenzant C. D. convenc* & co 
ae marerio de D. cum pertinen' in C. ( except? uno meſſuario duabus 
arris terre, et aduocatione Ecclfie de C.C&c. Et eſt eoncordia, cc.quod 

£4 A. cogn tenementa predict cum pertinen ( except. precxcepr, ) 
And in all theſe and ſuch like caſes as before, where the concord is 
not formal, the Judges ought not to receivethe fine nor ſufſer ir to 
paſs, but if they do and the fine be finiſhed, it cannot afterwards be 


avoided by writ of error or otherwiſe for theſe Faults, l 

The concord and agreement may be m: ape oi aneitate in fee ſim- *cein ; 

| 4 F . Weſt Sym. , 

ple, fee tile, for life, or for years, it may be alſo of divers remain ;,... | 
ders, and chat to them that are no Parties fr ut ſtrangers to the fine. awples, _ 
Perk. Sect. 


It may be alſo fingle or double, with a render back again in ſome ;;. 
eltate of the ſame land or bil "me rent out of it, ſo as a Concord may Fines 1-8, 
have in it a reſervation of rent, a clauſe of diſtreſs, or Vom ns rene 4 goo, 
and a warranty. b And therefore i A. evy 4 fine to B. [ur Ont FI 


| . x X O 1 19,Cn. 
ſance de droit com: ceo, Ce, And B by the fame Concord do vrint 1. bow. | 
and render the land back pa 0 _ tor life without impeaciinent 435-Lyer 
} A 2 - | . 27 >. WO, ; 
ofwaſt, the remainder the wile of 4. for her life, the remain- 1.76, . 


der to A. and his bath res this 1s a $00 ep oncord and by this dev: le 
a Jointure may be and 15 oftentimes made to a woman, Andifa 
man would have a leaſe for life or years made of land by fine, the 


leflee mult by the comeord acknowled: 5 the lands to be the rickt of 


the leſſor ( v/ho ts ſeifed oi ihe land )as thi IT, &c. And the ithe  leſ. ; 
for mult prant and render the ſame land back again to the leſſee (the b 


conuſor ) in the fine for life, or for a certain number of years as the 
agreement 1s, reſerving a rent with claute of diltreis, and this is a 
g000d ne, an da common deviſe for this purpole, But it the leſſor 
be tenant "in raile, ir ſeems this | fine Will not bind the 1ffue in tajle. 
And yet if 7. tenant in tile, and 7. do by fine acknowleds the 


' » C? Ry 2p” 


{and to be the ri: St ofa il anger, aStiat &C. and tien the itran- 


TA 
= WM. 


ger that 1s COL! iſe doth os ante ar d renGer the land acain to VV. for 

£7 * 4 SE, NY YY . * Qt? * / —— 4 | ence 
life, or years with clauf2 of diſtreſs, &c. and then grant ard rendet 
* | 


Hne 


PT & $5 w HERE '6 Ti A; N *v 4 LITE 
the ho pong to the te nantinta UC, NISIS A B3IOU NTNC, And i}! darr 


che iffue in taile alſo, and will Itkery iſe D1ſs the rent and the rever- | 
fon to the tenant + taile. So if a iiravger that hath noth n S in 4 
the land levy a ine {rr cogniſ.rnce de arcit cms eto quent od, >, to 

tim in remati ee in ta; Te dependi1ns upon aneitate for life, and the 


cognitee by the ſame fine rencer to the co£ aifor Or ren vc ears tO 
begin at hems foll lowins and dyeih, and. all t : proclamations 
are made after his death, and the tenant tor lif? ice 1 afcer the time 
the leaſe 1s to begin; chis is a ode acl 10 a £00d leaſe to barr 
the iffue in taile, 

If 4. B-and CG. levy a fin2to D. and D. render the land back a- ww. <,, 


gain to A. for lite, the remainder to B, int bile. _ remainder to C, uti ſepra, 


in Co, /» is, 
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in taile, and the remainder to a ſtranger in fee, this or any ſuch like 
concord as this is good, Andif e.and B. joynein afine ofa me- 
ſuage to C, and D. and to the heires of {*. who do grant and render a 
charge of 30l.out ofthe land to A.for his life,to begin after the death 
of B, to be paid atthe fealts of, &c. Provi/o ſemper qued pred? conceſſio 
prea* annualis redair? 301. non aliqualit* ſe extindat ad onerand? perſo= 
nas aitt' C > D, ſed tantum modo ad onerana' dit” meſuag* tota vita 
;p/ius A. and then they grant and render the meſuage to A. during 
the life of H. the remainder to be in taile, the remainder tothe righe 
heires of B, thisis a good fine, Butin ſuch a fine ſur grant & reu- 
ns. Ws theſe things mult be heeded. 1. None lay take the firſt eſtate 
3.27. Bro. by the Concord, but the Cogniſors or one of them. And therefore 
Fines.#0o8 if 4, knowlede a fineto B, and B render and grant the land to A. 

Habenaum fibi 6 E. uxuri cus, and the heires of their bodies ; 

So if the husband levie a tine of his wives land, and the Cogniſee 

grant and render the land to the husband and wife, this is not a 

g00d Concord. 2, The render of the rent muſt be to one of the 

2]Co.2.in parties to the fine, and not to a ſtranger. 3, A man cannot reſerve 

ane a leſſe eſtate to himſelf then fee , And therefore if 4 knowledga 

cal. fineto PB, and B render to A in taile, the remainder to himſel! for 

WET life, this remainder 1s void. So if A by fine knowledg lands to B, and 

£m _ B grant and render the land to the C onuſor in taile, the remainder 

--* to Bintaile, the remainder to ZB in fee, the limitation of this eſtate 

in taile to B is void, and hecan never have execution of it. So if 

«A knowledg the lands to B, and B doth grant and render to A for 

4 ] Co. 6. life. 4. The agreement malt be poſlible and ſenſible ; for.if there 

2 3s be three Conuſors in a fine, and the Conuſee render to one of 

them for life or years arent, and grant the reverſion to another 

of them for life or years rendring a rent, and grant the reverſion 

-1 14 a, 12 feeormn raile to the third, this is not a good Concord. 5, There 

3.22.27H. can be no condition or clauſe of re-entry for not payment of rent 

5, 24+ inſerted into the Concord, and yet ſome hold a fine levied to one in 

'_ _ _ taile upon a condition with a remainder over is good. (*) And 

a fuch Concords as theſe of the lalt fort before ought not to be recei- 

352- 5-3% yed, and if they be received, the fine in moſt caſes may be avoyded 

for theſe faults, but if a fine be received with a condition inſerted 

into the Concord, this 1s a good fine and not avoidable by writ of 
Error or otherwiſe, 


Plow.229. No ſingle fine can be with a remainder over to any other perſon 


\T\ 


+1597 2. No rent can bereſervedupon a fine that is ſar Conuſarce de dreit 
come Ceo, Ce but upon a fine ſur grant + renaer, Or ſur conceſ* 

;] Co. 5 ft. only, for if one levy a fine ſur conuſance, &c. rendring rent, 
26, this reſervation is void, 3, No ſingle or double fine ſhall be recei. 
ved with any covenants or other agreements then are before 'men- 

C +." ,  "————_— 


rioned, but in all theſe caſes alſo when the fine is received and levied, 
it ſeemes it is go0d and unavoidable, and that only the remainder 
in the firſt caſe, the rent in the ſecond, and the covenants in the 
laſt, arevoid, and the tine good for t!e reſidue. 
y A particular tenant, as for life, &c. cannot furrender his terme | ., 
to him in reverſion or remainder by fine, but he may grant and re- ;s. | 
leaſe it to him by fine. 

One may grant his tenements which H doth hold for life, and' ,, eq. 
which after. the death of #. ought to remain to him, to H for life, 45: 
rendring rent with clauſe of diſtreſs, ſaving the reverſion, and a 
fine of this form is good. 

The manors and tenements contained in the writmay be divi- ,, x. 
ded, as if a fine belevied between A and B of two Manors, and B "1 
doth acknowledg all his right of the faid two Manors to be theright ag 
of the ſaid 7, as that which, &c, for which 4 doth grant and 
render one- Manor to ZB for life, with two parts of the other Ma- 
nor which- 7 holdeth in dower, to have the one Manor and two 

arts of the other Manor to ZB for life, the remainder after his 
death to A in taile; and that after the death of N the third parc ſhall 


the appurtenances by 4 unto C'\, which eF knowledgeth the right *: Bro- 
in C, as that &c. and C granteth and rendreth the fameto A in © m7 
taile, the remainder of the fourth part.of the Manor towards the 
Welt to the ſaid 4 and her heires, the remainder of another fourth 
part towards the Eaſt to / in fee, and fo of the other two fourtti 
parts . Or incertainly by three third parts in remainder to 4, Z and 

in remainder ſevera'y, and theſe are good Concords. 

IfT and E his wife levy a fineto R, D and T C of divers Manors c,, <.:8. 
and lands in 4, B and C, and intnheftine there are divers grants 
and renders, and one grant and render is of the Manors of 4 and Þ, 
and the lands thereinto 7 and E, and the heires of T. and in ano- 
ther render x00. acres parcel of one of the ſame Manors is granted 
to-E in taile, the remainder to the right heires of a ſtranger, not- 
withſtanding this repagnancy, the Concordand conſequently the 
whole fine is go0d, 

The fine muſt be levied and ſned forthin that manner and order as 
6.:41nreſpe&t , before is ſet forth ,for if it be not fo, but that there want an Origi- 
of the manner na} writ, or if there be one, it doth beare Tee after the Dedimus 
and order of <p,,2.1;», or the like, it will bea defective fine, and either 53/0 
© 19 hong fa#to void, or at leaſt voidable by writ of Error. 

** TIfany oneot the Conuſors die before the Conuſance be certified 
afcer it is acknowledged and taken, the fine cannot -now be made a 720190: 
cood'tine, and yet if the Commiſtioners ſhall certifie this Conuſance Jur. 93. 

with an antedare, and ſo thefine be finiſhed, this may be a good fine 2/46 

2i-the-common Law, but perhaps may be avoided by ſentence in 
y the. 
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Chap. 2. Of a Fine. 
the Starre-Chamber. But if the Conuſance be certified and the 
Kings filver pargto the King before the death of the Conuſor, the 
fine may be ingeſſed and finiſhee after his death well enough, and 
1t will be a good fine. And if a feme ſoffle make a Conlitce of a 
hne, and betore it be certified and ingroſſed ſhe take a husband , 
his will not let but the fine may be finiſhed; and albeit it be recor- 
ded and ſued out in her nameas ſole, whereas in truth ſhe is covert 
and of another name, yet is the fine a good fine, however in this 
Caſe it is not amiſle to get a releaſe of Errors from her husband, 
welt 341 , 1-ands that are bought of divers perſons may paſſe by one fine, 
ubi ſupra. and then the writ of covenant muſt be brought by all the vendees 
againſt all the vendors, and they muſt every one of them warrant for 
himſelf and his heirs, and ſuch a fine is good, 
Dyer. If lands hie in divers ſhires, it may be contained in. one Concord, 
144.22, and good enough ,; but there muſt be ſeverall writs of Coverant in 
every County, elfe the fine will not be good. 
co.3.;8. If a fine be levied of Covin by a leflee for years, or life, a Co- 
5,9.105- ptholder of purpoſe, and with an intent co barre him in reverſion 
or the Lord of his inheritance, this is of no force, and therefore nex- 
Co. 3. 80, clarme Within five years will not hurt in this caſe. So that it ſeems 
:15H.7. A fineor recovery may be covinous aud avoidable for Covin as well 
Hrs deed, and therefore thart a fine or recovery levied or ſuffered of 
D.cd.Nu-fraud to deceive Purchaſors or Creditors will be void as to them as 
well as any other conveyance. $o alſo a fine or recovery levied or 
ſuffered in execution or purſuit of an uſurious contract may be 
void by the Statutes of uſury as well ag ot feoffment or other con- 
veyance by deed. Burt a fine or recovery ſhall not be fſaidtobe 
levied or ſuffered per dureſſe, and avoided for that cauſ?. 
$0. oo" The Conuſance ofa fine, and a Grant and Reader therein ſhall 
poirien beexpounded and taken as a Charter or other conveyance between 
"4? party and party, becauſe it is a conveyance upon Record, and not 
as a writ of Judgment upon Record. And therefore if 4and Bby 
fine knowledg the Manors of $, Tand zy to betheright of C, 
and C doth render the Manors of S$ and T to eA by one render, 
and after by another render limit 100 Acres, parcell of the Manor 
ot F to B, this ſhall bea good Concord, and be expounded accor- 
ding to the intent of the parties. iz, That B ſhall have the 100 
Acres, and A all thereſidue of the Manor. 
If a fine be levied to two men > heredibrs, Without the word 
[ Sx: this is void for incertainty ina fine as it is in a deed. 
37H6-5- Tfahnebe levied, come ceo que i/ ad de Jon dove, hereby a fee ſimple 
will paſſe without any word of heires. Ando allo it 1s in caſe of a 
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C20. Of a: Fine. Chap. 
fine levied two daughters onely ; in this caſe the ſonnes and daugh- 
ters that are born after ſhall rake nothing by this fine, And no a- 
verment of intent will help in theſe caſes. And yet atfaverment lieth 
upon a fin@of th&-uſes thereof and of no other matters as upon a 
8. What per- Deed. 

ſons ſhall be £. fine at the common Law, or a fine without Proclamations was 
barred by a once a perpetual bar to all perſons that had right and no impedi- 
Fine, ora ment at the time of the fine levied, and that did not claime within a 
Fineand Nolt \.c.re and a day after the execution of the fine by poſſeſſion ; bur 


claime And . Drop : | 
in what time, NOW this Law 1s changed, and this kind of fine will barre none but 


Averment. 


Or not. And ſuch as are parties and privies thereunto. But a tine by the Statute, 
nom. 


or a fine with Proclamations is now much of the fame virtue and 
force as a fine at the common law was, for by the Statute of 4 FH. 7. 
it is provided, That every tine after the ingroſsing thereof ſhall be 
proclaimed in the Court the ſame Term, and the three next fol- 
lowing Termes, foure ſeveral dayes in every Terme , which 
' Proclamations ſo made, the fine ſhall conclude all parties,privies and 
ſtrangers, except women covert, perſons within 21 yeares of age, 
in priſon, out ofthe Realme, or of ox ſane m:mor:-, (being no par- 
ties to the fine) ſo as they or their heirs take their action or 
lawfall entrie within five yeares after theſe imperfections removed, 
Saving to all perſons and their heirs (other then parties) the right, 
claimand intereſt which they have at the time of the fine, ſo as they 
purſue it by action or entry within five years after the Proclamati- 
ons.. And ſaving to all other perſons ſuch right, title, claime and 
intereſt, as firſt ſhill grow or come to them after the Proclamations 
by force of any matter before the fine, ſo as they make their claim 
or entry within five yeares after the ſame grow due, or if at thar 
time there be any impediment as aforeſaid within five yeares after 
the Impediment. removed.” And by the Statute of 32 H.8. (which 
is: an expoſition of this Statute) it is provided, that all Fines with 
Proclamations levied according to 4 H. 7. by any perſon of 21. 
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ears of ace of any land, &c. before the fine levied entailed to him - 


that doth levy the Fine or any of his Anceſtors in poſſeſſion, reverſi- 


on,- remainder, or uſe, immediately after Proclamations had ſhall be - 


a þar againſt him and his heirs, claiming onely by force of any ſuch 
entail, and againl(t ail others claiming onely tothe uſe ofhim or any 
heirc of his body, By which Statute it doth appear that all the par- 
ties to thefine, Conuſors and Conufees, whether they be femes Co= 
vert, men e. non ſaxe memorie, Or others, (Infans onely excepted, 
who during minority may avoyd it) and whether they have a natu- 
ral or civil capacity ; and privies, viz.  privies in blood, as heirs 
whether they be lineal or collateral, or privies in repreſentation. as 
2x2cutors adminiſtrators, and all ſirangers alſo, viz. all othets 
belides parties and. privies that have or pretend any preſent right 
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things whe: eunto theſe Statutes doe extend, are lands and tene- 
ments, and not a Rentor other profit apprender out of the land. 
and therfore if I have a rent common, or Eltovers out of land or 
a way over land, or power toſell the land, and a fine is leviedof 
theland ir ſelf, and I doe not make my claime of my rent, &c, 
within five yeares, yet I am not hereby barred ofmy rent, &c 
And fr this cauſe it 1s, that ifa tenant in antient demeſne levie 1 
fine of his fand, and five years paſſe, the Lord is not hereby barred 
to avoid it, for herein he claimeth not the Land but kis ancient 
Seigniorie. 5. The time tn which they muſt make their claim or bring 
their action that have preſent right and noimpediment,is within 
five years after Proclamation had, and the time for them which 
have impediments is within five years after the impediment re- 
moved. 6. The time within which they mult make their claim 
or bring their ation whoſe right doth happen afcerwards, if they 
have no impediment, 1s within five years after the time that their 
right doth accrew, and if there be any impediment, within five years 
after the impediment removed. 7. The perſons whoſe right is ſa- 
ved and preſerved are mentioned in the {irit and fecond faving of 
the Statuteof4 H. 7. and they are ſtrangers and not parties nor 
privies. 8. They that have benefic by rhe firit Saving of the Sta- 
rute ſhall have none by the ſecond Saving, for he that will be with- 
in the fecond Saving to have benegt by it mult be.« another per- 
ſon. * The right muſt come and accrew to him firſt. 3. It mult 
come to him after the fine and Proclamations, , His right mult 
be upon ſome cauſe or matter before the fine. & No fine ſhafl 
barre any eſlate in poſſeſſion, reverlion, or remainder which is not 
deveſted and put to a right at the time of the fine levied. And 
therefore if one levie a fine of my land whizesI am in poſſeſſion of 
it, this fine wiſl not hurt me. So if the tenant ofthe land, out of 
which I have a Rent or Common, &c. Jevie a tine of the land, this 
ſhall not barre me of my Rent or Common, for I am lll in poſlet- 
fion of this inthe judgement: of the Law. So if there be tenant for 
ie, the remaninder for life, or tenant intaile, the remainder intaile, 
and the firſt tenant- in tatle or for life do barsain and fell the land 
by deed indented and inrolled, and after levy a fine tothe bargai- 
nee, in this caſe the remainders are not barred, albeit five years 
paſſe without claim; for the law in theſe caſes doth adjudge them 
alwais in poſſeſlion. So 1f I make a Leaſe for years of land yen- 
dring a rent, and a ſtranger levy a iineofthe land, and the leſſee 
for years payeth his rent to me duly, in this caſe Iam faidro be 
always in poſſeiſion, and therefore am not barred by this fine of 
my reverſion, So if there be a tenant by Copy or leaſe for life, the 
remainder for life, and the firſt tenant for life accept of a tine of the 
C 4 land 


years hereby the leſſee is barred of his intereſt for ever. 4. The - 
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ſand with Proclamations and 5 years paſſe without claime &C. 
hereby he that is in remainder is not barred. So if wne have a 

leaſe for years of land to beginn in furars,and a fine levied of 

the land, and five years paſle after the terme begin, ir ſeemes 

this is no barre, becauſe tbiseltate is not put to a right. And for 

the further illuſtration ofall theſe chings fee the examples follow- 

ing. If tecant in taile levy a fine of the land intailed with pro- . a 
clamations according to the ſtatutes , this isa barre to the eſtate 7 zz.4.s. 
taile, wherein theſe things are to be known. 1. That whereſoever _ 
the- iſſue doth claim by the ſame title, and muit make his Convey- «7 co. 9. 
ance to the lands by him that levied thefine, there the fine will 7? oo 
barre him; and therefore if lands be given to the husband and wife 

in ſpeciall taile, iz. to them and to the heires of their two bodies 

iſſuing or the like, or the gift be to them and the heires males 

or females of their two bodies , or tothem and the heires of their 

bodies with the remainder to the right heirs of the husband in fee, 

and the husband alone levieth a fine with Proclamations, by this 

the iſſue in taile is barred. And yet ſo asthe right of the wife is 

ſaved ſo as ſhe makes her claim 8&c. within five years after her 

husba nds death. So if husband and. wifetenants 1n ſpeciall taile _ 
have iſſue and the wife die, and the husband marry another wife P'* 354 
and have ifſue and levy a fine /xr cogniſance de droit come ceo 0 

and take back by the ſame fine an eitate 1n ſpecial taile the re- 
mainder over &c. and die; the iſſue by the firſt wife is barred. So co. 3. 99 
if tenant in taile be diſſeiſed, or make a feoffment in fee, and after 

ſevie a fine with Proclamations to the difſeiſfor or to a ſtranger, 

the iſſues in taile are hereby barred for ever, the continuance of the 
poſſeſſion in another notwithſtanding. $0 ifa gift be madeto the [7 = uy 
eldeſt ſonne and the heirs of his body, the remainder to the father 

and the heirs of his body, and: the Father dyeth and the eldeſt 

fon levy a fine with Proclamations and dyeth without iſſue, this 

hall barre the ſecond ſon for ever, for theremainder deſcended to 

the eldeſt. So if lands. be given coaneldett fon and the heires of (Jeu. 
we body of fiis farher (the facher being then dead) and he levy a 3 Ja.c« B. 
fine of this land, this will barre the younger brother. But if the ge. 4, 
ifſue in taile do not make his title by him that did levy the fine, 

there the fine will not barre; and cherefore if my father be tenant 

in taile, and his brother diſfeiſe him and levy a tine, and he and my 

facher dye, this fine ſhall not barre me as iſſue in.taile, becauſe I do 

not make my titie to the: land by Him , but if T ſuffer five years to 

paſſe and do not make my claim &c. by this means T may be bar- 

red by the fine. And if the fine belevied ofanother thing then 

the thing it {elf entailed, As if the tenant 1ntaite grant by fine a 

Ret Coipmon, or the like ont of the land entaijed, this fine 

w:1: not baric ih iſe. So if a Rent beentailed and the tenant 
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or title ( except women covert, and the reſt that nave impediment 
that doe maketheir entry or claim, or bring their action within 
five years after Proclamations had, and thole perfons excepted alſo 
if they make not their claim, &c, within five years after the impe- 
diment removed ) all theſe'are inc)uded, s. fo ſhut and cloſed up 
together, for their right is {6 extin& hereby, as they can never 
o»en their mouches or lift up a finger againlt ir. Saving to all others, 
j ſuch as have ns preſent right at the time of the fine levied , and 
were excepted before ſuch right, title, claim or intereit as ſhall ac- 
crew to them after the Proclamations upon any trult, gift in taile, or 
other cauſe, before the fine levied, fo as they ma ke their claim, &c. 
wichin five years after their right firlt accrewed,if they have then no 
mpediment, or if they have, within five years after the impediment 
removed. 

For a more full underſtanding of which Statutes and this matter, 
theſe things in genera) mul? firſt be obſerved. 1. That the perfons to 
be barred by a tine are. , Parties. 2 Privies, ; Eſtrangers. The par- 
ties if they be of the age of 21 years. are bound for ever by the tine, 
and ſhall have no time to claim to preſerve their right. The privies 
alſo, being heirs and executors to the parties and void of impedi- 
ment at the time of the tine levied, or not, if they claim by the ſame 
title that their Anceſtor had that levied the fine, are barred for ever 
by the fine, and ſhall have no time to claim to preſerve their right. 
And therefore if my Father drſſeiſe my Grandfather of land, and 
then levy a fine ofthe land, and then my Grandfather die, and after 
my Father die, by this fine I am barred of the land for ever, And 
here note, that he chat is a privy within the intent of 4. Z#. 
7, is an ber within the Statute of 32 H.8. Et fc e converſo. And 
that privies or heirs in eſtate aud blood, as he that is heir to whom 
the land doth or ſhould deſcend, are within theſe Statutes, and ſhal 
be barred by the fine of their Anceſtor of that land. And fo alſo 
ſhall privies in eſtate that are not privies in blood, as where one 
hath land in burrow Engliſh, and levy a fine of it, hereby the young» 
eſt ſonne is barred, $o if one be tenant in taile to him and the 
heirs females of his body, and he levie a fine, having a ſonne and 
daughter, hereby the iſſue female is-barred, and yet ſhe is not the 
heir of his blood. But he thatispriviein blood only, - and not in 
eſtate alſo, is not within theſe Statutes,neither ſhall he be barred by 
the fine , and therefore if lands be given toa man and the heirs fe- 
males of his body, and he bath a ſonne and a daughter, and the ſon 
levie a fine and die without iſſue this 1s no barre to the daughter , 
for however ſhe be heire of his blood, yer ſhe is not heirto the 
eſtate, nor ſhall need to make her conveyance to it by him. The 
{trangers that are to be concluded by the fine, are either. 1. Such as 


have preſent right and no impediment, and theſe are barred io 
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five.years if they make not their claim within five years after the 
Proclamations. 2. Such as have preſent right, but have impedi- 
ment of infancy, &c. and theſe are barred if they doe-not make 
cheir claim withia five years after the impediment removed. 3. Such 
as have no preſent bur future right upon cauſe precedent, and 
they are eicher without impediment, and then they are barred if 
they claim not within five years after their right doth accrew , or 
they have impediments, and then they are barred if they claim not 
within five years after the impediment removed, 4. Such as have 
neither preſent nor future right atthe time of the levying of the 
fine by reaſon of any matter before the fine, but whoſe right grow- 
cth either entirely after, or partly before, and partly after the fine; 
and theſe are not barred at all by the ine, but they may maketheir 
claim, &c. when they will. And parties, privies, and itrangers to 
fines that are barred thereby, are ſuch as have natural capacities, or 
civil, for both theſe are barred. And therefore it is held. if ſuch a 
Corporation as hath an abſolute eſtate and authority of his poſſeſ- 
ſions ſo as he may maintain a writ of right thereof, as Major and 
Communalty, Dean and Chapter, &c. levy a fine of their lands, 
they and their ſucceſſors are barred preſently , but if a Biſhop, 
Dean, or Prebend, without affent of the Dean and Chapter, or 
a Parſon and Vicar without affent of the Patron and Ordinary had 
fevied afine, this would not have barred the ſucceſſor , neither 
will it barr now with their aſſent, tor they are reſtrained by divers 
Statutes. So alſo ſuch perſons are barred by the fines that are le- 
vied by others if they make nor their claim in time, as if one diſ- 
ſeiſe a Corporation aggregate of land belongings to their Cor; 0- 
ration, and after levy a tine of it with proclamarions, and they 
doe not make their claim, &c. within five years, hereby they are 
barred. 2. Where the Anceſtor 1s barred by the fine, there for 
the moſt part the heire 1s barred alſo, And therefore if tenant 
in taile be difſeiſed, and the diffeifor levy a fine with Proclamations, 
and the tenant in taile ſuffer hive years to paſs without claim, 
&c, hereby he and his iflues are barred for ever, fo that the heire 
doth fuficr for thelatchefs of his Anceſtor. 9. The eſtates that ſhall 
be barred by thefine are eitates by the common Law, or by Copi 
hold, in fee-{imple, fee-tatle, or for lite, or for years, the eitates alſo 
of tenant by Statute, Elepit, and of Gardeins in Chivalrieand of Ex- 
ecutors that have land untii} debrs and Legacics be paid. And chere- 
fore if 032 enter upon, and putout a Copiholder of land, and le 
vie a fine thereof, and'the Copiholder ſuffer five years to pals 
and make no claim, &c. the Copiholder and his Lord both are 
hereby barred for ever And 1f a leaſe be made for years, and the 
tefſ5r or another defore entrie of the leſſee levy a fine with Procla- 
matioes, and. the leſkee doth not make hisclaim, &c, within five 
| | x years, 
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iſſae, and-then the tenant in taile dieth, by this the daughter | 
and the altate tiile 1s not barred. ©o if the younger ſonne levy a 
fine in the life of the father, and then the tenant intaile die, this 
1s no barr to the elder fonne. So if lands be given to a man and 
the heires females of his body, and he hatha ſonne anda daughter, 
and the ſonne doth levy a hne «©f the land, this is no barre to the 
daughter. So if cenant ia taile haveadaughter his wife beins wich 
childe of a ſonne, and the daughter levy a fine, and after the ſonne 
is born, this fine ſhall not barre the ſonne, for theſe howbeit 
they be privies and heires to the blood yet are not privies and 
heires to the eltate, 6, Albeirt the eſtate paſſed by the fine be after- 
' wards before all the proclamations had avoided, yet the iſſue in 
caile is barred by ir. And therefore if tenant in taile diſcontinue 
in fee, and after difſerſe the dilcontinuee and levy a fire with pro- 
clamations to a {tranger, and take an eſtate back by Render inthe 
ſame fine, and the diſcontinuee befor: all the proclamations paſs 
exter and claim and {0 avoid the tine, yet hereby the eſtate taile 
is barred And if tenant 1n taile infeoffe the iſſue in taile and after 
_ diſſeiſe him and levy a fine, the iſſue enter, and after the 
proclamations pals, and after the iſſue in taile doth infeoffe the 
tenant in taile which levied the {ine and dyeth, ir ſeems this fine 
ſhall barre the iſſues in taile. 7. This 1s a barre to the eſtate taile 
ſupec Lic. and to the iſſues onely, and 1s no barre to him in remainder or re- 
ef verſion, and therefore when theeſtate taile is ſpent, this barre is 
at an end. And therefore it aneſtate be limited to A. and B. his. 
wife and the heires males of the body of 7y. the remainder to C 
- and 4.and B. have iſſue and 4. dye and Z. and her iſſue, or her 
iſſue alone levy a fine, this will bar the iſſues of the iſſues whiles 
there be any;but if they fail it will not barre. in remainder, except 
he ſuffer kve years to pals, and ſo be barred by his »-» claim. SO 
tf tenant for life and he chat 15 next in the remainder in taile joyn 
in a fine, this is a good barre to the iſſues in taile for ever as long 
25 that eſtate taile Mall continue, bur not ro him that is nextin 
remainder, nor to any other that ſhallcome in of any remainder 
intaile or in fee nor to him in reverſion, If lands be given to 7. 
and the heires males of his body, the remainder to Z andthe heires 
males of his body, the remainder to the right heires of ,F, and A. 
doth bargain and ſell this land by deed, indented and inrolled to 7. 
S. and his heires, and after levy a hne of it ſur Co wſuncede' droit 
come ceo Cc to him and his heires, by this the remainder to F, is Diſconting. 
not diſcontinued, but it 1s a Þburre to the eltace rail? by the Sta- ance, 
rutes, and cauſerh the citace of che bargainee to laſt ſo long as the 
tenant in taile bath iſſue 07 his bedy but if the fine had been be- 
fore the bargain and fa1il2, it hid been a diſcontinuance of the re- 
mainder, bur in nenherc caie a barre to him in remainder, unle's 
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he ſufer himſelf to be barred by his non claim within five years 
after his remainder happen to come in pofleſſion. 8 If there be Ela 
tenant in taile the remainder to him in taile, and thetenant intaile 372. ' 
levie a fine of this Jand, hereby both his eſtates are barred. Ft fic de 
femilibus. But all ths notwithſtanding, if lands be convey- Bro. Fines 
edtoa woman in taile for her joynture within the Statute of 11 2% ©: 
H. 7. chap 20. and ſhelevie a fine of this land, this will not barre Dier-4.Co 
the iſſues in taile Or if lands be given in taile to any ſubject by iT _ 
the Kings own gift or proviſion, and the tenant in taile levie a fine, 8; r7: 75. 
this fine ſhall not bindthe iſſues in taile mor the King, but others it 
will barre; for theſe fines are not intended within, but excepted 
out of the Statute of 32 H. 8. but the King himſelf being tenant 
in taile of the gift of ſome of his Anceitors being ſubjeRs, may le- 
vy a fine of it to barre his iſſues in taile. And in all caſes where a 
recovery will not bar the iſſues 1n taile, there a fine will not bar 
th:m; | 

Albeit the fine of the husband and wife together of the wives ner 72. 


wif | 
remered or of the land ofthe husband and wife together, be a perpe- ©19%-373- 


by the fine of land, 


her hasband tual bar to her and her heires- for ever, yer if the husband alone 
or ſome other. levy a finewith Proclamations of ſuch land, and then he die, in this 
caſe ſhe is not barred of her right, but if ſhe doe not make her 
claim, &c, within five.years after her husbands death ſhe is barred 
of her right for ever, notwithſtanding the Statute of 32 H. 8. 


And if one ſeiſed of land in fee marry a wife, and after make a M.18.1ac. 
leaſe of this land to 4. for life, the remainder to B. in fee and g. 3%. 
levie a fine with Proclamations, and the husband die, and the wife Tvits 
doe not.make her claime, &c. within hve years after rhe deith of _ 
her husband, hereby ſhe is barred of her dower for ever , notwith- 
ſtanding the eſtate ſor life in 4. but ifthe remainder of Z. had been 

ut to a right ar the time ofthe tine levied ſhe might have avoided 
the fine by Plea. Que) partes finis nihil hibwerunt, cc. And 
if the husband levy a fine of his ownland and die, and his widow Pier 23+: 
having no impediment doth not make her claim within five years ©? 
after his death, hereby ſhe is barred of her dower for ever. If a _ 
jointure be made to a woman after the coverture, and her husband _- 
2nd ſhe levie a fine of it, hereby without queſtion ſhe is bariel of 
her joynture iu this land; but it js thought that this is no bar of 
her dower in the reſidue of the land of the husband, and eſpecially 
that when the fine is Swr connſance de droit come ceo, fc. If hier 354. 
lands be givento a man and his wite in taile, the remainder tothe * 
right heires of the husband, and the husband alone levie a fine of 
this, this will not bar the wife except ſhe ſuffer five years to paſs 
aftec his death without making claim, &c. and therefore if the tine 
be to the uſe of the husband and his heirs in fee, he may diſpoſe it as 


a.fec ſimple, and his iſſue hath no remedy. Y 
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in taile of the Rent diſſciſe the terre-tenant of the land out of 
which the rent doth iſſue, and then levy a tine of the land, this is no 
2) c.79 3. barre to the iſſue of the Rent, 2 Albetrthe hinebe a double fine 
$51:F: with a grant and render, yet it is within theſe Statutes, and will 
Bro es barre the iſſue in taile as well asa ſingle fine, fo as the grant and: 
+18. Dier render be of the tand it ſelf and nor by any profit apprender our 
” of it, And therefore if husband and wite be tenants in ſpecial 
eaile, and they levy a fine with Proclamations, and the Conuſee 
rant and render the land to them and their heirs, this fine will 
barre the iſſue in taile. And if tenant intaile joyre with 7, $_ and 
levy a fine to a ſtranger, andthe ſtranger doth grant and render 
the land again to /. S. for years, and tothe tenant in taile in fee 
afcerwards ; the iſſue in taile is barred by this hne. So if there 
be tenant for life, the Remainder in taile, and lie in remainder in 
taile accept of afine from a ſtranger, and Srant and render to the 
Plow.435 ſtranger again tor years with a remainder over, hereby the iſſue 
in taile is bound. If tenant in- taile accept of a fine of the land 
entailed from a ſtranger, and then grant and render a Rent out of 
the land to the ſtranger by the ſame fine, this will not bind the iſſue 
in taile to pay the ſame Remt.. If tenant in taile make a feoff- 
Dier 1x7, Ment on condition, and die having two liſters inheritable to the 
raile, and one of them levy a fine with Proclamations [ur Releaſe 
to the feoffee. of the whole , in this caſe it is doubted whether the 
Other ſiſter be barred of her balf or not. 3: Albeit the tenant in 
2s. 9. taile dye before al! the Proclamations be finifhed, yet when they 
in Sbelle3* be finiſhed as they may be after his death, the iſſues in taile are 
" bound by the fine; for howſoever by the death of thetenantin 
taile the right ofthe eſtate taile doth deſcend to the iſſue, yet when 
the Proclamations are paſſed, this right that doth deſcend is bound 
| by the Statutes, and the ifſue cannot by any claim &c, fave the 
is right of the eſtate taile that doth deſcend unto him, 4. Albeit the 
$4.91. iſſue in taile be within age, outof the Realm, under Coverture, 
904 compos mentis, Or inprifon at the time of the fine levied, and the 
proclamations paſſed, yet the eſtate taile is barred dy the fine. And 
therefore if 4. be tenant for life of 'land, the remainder to B. in 
taile, the reveri:on to B.*and-his heirs expectant, and B. levy a 
fine to C. and his heirs, and hath iflue and dye before all the pro- 
clamations are paſſcd , the ifſue in-taile bens then out of che 
Realm , the Proclamations are made, and afcer the iſſue in taile 
cometh into the Realm and claimeth the remainder in taile 
upon the land, in this caſe the eflate taile is barred for ever : 
5c > 5. Thele Statutes do extend to fines levied by tenant in taile by 
= Concluſon, aud the iſſue ſhall be bound by the fine of their An- 

435- ceſtor unto whom they are privy in eſtate and blood, albeit p jxres * 
feats nihil habnernnt rempere finiss And theretore iſthe iſſue in taile 
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in the life of his Anceſtor when he hath onely a poſtibility, As if 
there be grandfather , father, and ſonne, and the grandfather be 
renant in taile ,- and'the father l:vy a fine of the land before the 
orandfachers death, and then the grandfather dye belore the father, 
and after the father dye, in this caſe the iſſue is barred by this fine : | 
*ſo alſo if the grandfather ſurvive the father. But in caſe of a col- On 
laterall deſcent , If the collaterall Anceſtor die inthe lifetime of j..." com. 
his father without iſſue, this fine is no barre ; but ifhe ſurvire his 0 Godly 
father , contra. So if lands be given to the grandfather and his cc, pier 
wife in ſpeciall taile, and the grandfather dyeth and the father 45: 
doth diſſeiſe the grandmother, and doth levy ahyne with procla- 
mations, the grandmotherdieth and thea the father dieth, in this 
caſe the ſonne is barred. So if lands be conveyed 1n taile to a Co. 3. 50, 
woman for her Jointure within the Statute of 11 H. 7. cap. 20. ?7 97 
and whiles ſhe liveth the ifſue in taile doth levy a fine of the land, 
by this the iſſues inhericable co theeſtate taile are barred {or ever. ; 
So if tenant in tails make a feoffment or be difleiſed, * and afrer OBI0g 
levy a fine with proclamations for a ſtranger, hereby his iflues are 
barred forever. $o ifrenant in taile die, and his iffue before his Curia- ops 
entry (having a freehold in law only) doth levy a fine with pro- pn: 
clamations , this ſhall be a barre to his iſſues and to his collacerall 
heirs and brothers of the halfe blood, So if a tenint in taile lim 
have four daughters ,and one of them levy a kne in the life of the 
father , this will be a barre to her iſſue for the fourth part of the 
land. But in theſe caſes before and ſuch l;ke where the iflue - in Co. 3. 50. 
taile doth levy a fine in the life time of the tenant in taile, the 5” 57 40- 
tenant in taile himſelf may after levy a fine of the Jand, and thereby 
barre his iſſue, aud the Conuſee allo to whom his iſſue hath levied 
a fine, and therefore in all thele cales it 15 ſuppoſed that the te- 
nant 1n taile doth dye and ſuffer the r:Sht to deſcend to his iſſue. 
If lands be given by will to one when he ſhall cometo his age of Co-10 50. 
twenty four years, to hold to him and che heirs of his body, and he Ae "my 
after his age 0* twenty one years levy a {ine ofthis land with pro- 
cClamations , this 1s a barre to the iffue in caile. Tfa diſſeiſer make a 
6:/tintaile, and the donee make a feofiment to A. and after levy a 
th proclmationsto B. tat hath nothing inthe land, this fine 
barre th: iffues in taile,and they ſhall not avoid it by pleadings 
partes fings wildl babnerne Go. but 1t 1sno barre to che dil- 
fer he may avoid it by this Plea when he will. And a for- ©. 3: 84. 
jcrefore, if @ fine be levied by the tenant in tailethat hath 
E{tate of freehold in remaiinger or rever{10n,its good ; as if 


n 
, and B. levya x;,.,.. 
fine, albeit Us be ns dilcontinuance, Yer if 15a barre to the eitate 1ac. Co B. 
tzile. But if renant in taile have 1f]4ue a fonneand a daughter, | 
and :lic fonnqlivino the tenant 1n tailg) levy a line,and dye without W.dcs 

w_ b iTue, Cities, 
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Co 9705. Tf a man diſſeiſe me of the land TI havein fee (imple, or fee taile, 3- DiſſeMee 
Po Lir. and after levy a fine of this land with Proclamations, and T do not — 
690. make my claim, &c. within five years after the Proclamations had, gne of el diſe 

hereby | and my heires-are tarred for ever of this land. And ifI ſeifor, &c: 

being ſuch a tenant in fee maxe a leaſe for years, or be Lord of 

any Copyhold eitate, and my leflee tor years, or Coppyholder 

infee,"r for life be ouſted, and I thereby difſeaſed, and che difſeiſor 

leyy a fine, and neither I nor my leflee for years, or Copyholder 

do make any claim, &c. within the five years after the fine levied, 

hereby we are all barred for ever. Andifone diffeiſe me of land, 

and after make a leaſe for life of1t, and then levy a hne with Pro. 

clamations, and I ſuffer five years to paſs, hereby 1 am bzrred both 

of the reverſion and of the eſtate for lite allo. 
Plow. n Tf tenant. for life make a fzoffment in fee, and the feoffee ievy 
Stowe a-fine with Proclamations, and he in reverſion or remainder doe 

not make his claim, &c. within five years, hereby he is barred for 


ever. 
Co. 3.79 1f I pretend right or titleto land, andenter upon it, and put him 


out that is in poſſeiion, and then T levy a fine with proclamations 
with an intent to barre him, and he doth not make his claim, &c. 
within five years, hereby he is barred for ever, albeithe had the true 


right and I no right at all. 
If I purchaſe land of H. and after perceiving my title defeaſi- 


ble, and that a firanger hath rhe right of the land, 1 do levy a fine 
to, or take a fie from another with Proclamations with intent and 
of purpoſe to barre him that hath right, and he ſuffer five years to 
paſſe, and doth not make hisclaim: &c. hereby he is barred of his 
right for ever. And in theſe and ſuch like caſes there isno releif Equity. 
to be had in equity See moretn Numb. 11. infra. | 
If there be tenant in taile, the remainder in taile, and the tenant 5. where a -* 
in taile bargain and fell the land by deed indented and inrolled, Fine ſhall be a-- 
and after levy a fine with Proclamations to the bargainee ſur Conne "_ as tO ONE. 
ſance. de drit come ceo, &t. 1n this caſe ag :o the tenant in taile _ wo dann 
and his iſſue this is a barre, but as to all others it is no barre, albeit ther, or as to 
hey never make any claim, &c. $0 if tenant in taile levy a fine of one partofthe- 
his intailed land, this is a barre as to him and his iſſues, bnt as ro all 1424 and nor © 
others it is no barre 2tall, and therefore he in remainder or reverſi- 2 2ner:; 
Co.9.149, ON 1N their times may enter notwithſtanding. $9 if lands be en- 
$42 tailed to the husband and wife, and the heires of their two bodies, - 
and the husband alone levy a fine of this land... this as to the hus- 
band tenant in taile and his 1flues-is a barre, bur not asto the wife, «covers; 
for ſhe ſhall be tenant in taile {till and yer it ſeems ſhe may not ſuf TY 
for a recovery of this- land afterward. $o if a man attainted of 
felony or treaſon levy a fine of his land,this as to the King and Lord 


of whom the lands held is void, andis no barre totheir advancage 


andg.. 


MI . 1990 


t: 


xo. The time 


of claime, and 


- within whar 


time he that 
hath righr ro 
land muſt 
make his 


_ Claime, &c. to 


revent the 
arre of the 


. fine. 


Parties 
Privics 


 Eſtrangers. 
x- That have 
preſent right 
and noimpe- 


dimenr, 


- if one levy a fine of Lands in Ancient demeſne and of other lands ,;.p; 


Pr nn Tap. 


and title of forfeiture, but asto all others it is a good barre. So 78. 4.44 


F.N.B 


together , this as to the lands in Ancient demeſne is not good, nor 
any barre at all, but as to the other tands it is a good barre. 


By the ancient common law , he that had right, was bound to Co. ſuper, 


| EN , , Lit, 
make claim , &c. within a year anda day after the fine levied and ;;;, ** 


execution thereupon, or elſe he was barred for ever, but this barr 
by »ex-claime is now gone, and if ſuch a fine without Procla-* 
mations be levied at this day, he thac hath right may make his 
claim at any time to prevent the barre, and avoid the force of the 
fine. | | 
Parties to fines void of impediment at the time of the hne levied 5tat. 1R. 


7-4 


are barred of the land preſently, and ſhall have no time to avoid yeh 5 
the ſame fine by entrie, claim, &c. And privies in blood, and pri 24. 
vies in repreſ:ntation claiming by the ſame title which ch:1r Ance- 

ſtor. that levied the ſame fine had, ſhall be barred by the ſame fine 


preſently, and that whether chey have any impediment or not. PD 


Eſtrangers to fines (being all ſuch as are neither parties nor pri- $: Plow. 
vies) who have right to the land whereof the fineis levied, and /+c>-5- 


- s x - : avu5 
have no impediment natural or legall, ſhall have time to make their 


claim, &c. within five years after the fine levied and Proclamati- 

ons had, and no longer. And therefore ifleſſze for y2ars, tenant 

by Elegit, Statute, or a Copyhalder in fee, or for life, be ouſted,and 

he in reverſion diſfſeiſed, they ſhall have bur one 5. . years between 

them to make their claim, &c. andif they claim not within that 

time they are all barred for ever,for they have all preſent right, and 

may bring their a&ion preſently : but otherwiſe itis where the te- 

nant for life, and he in reverſion be diſſeiſed, for in this cafe he in re- 
verſion is aot barred by the fir{t hive years after the fine levied; for 

12 that time he can have no action, theretore he ſhail have time to 

make his claim 5. years after the death of che tenant for lite. _ 
If a difſeiſor lzvy a tine with Proclamations of the land whzreof 375. 
the difſeiſin was, the diſſeiſee muſt make his claim within the fir{t 

5 «yers after the Proclamations had, and if he happen to dye with- 

in the five years, his heire ſhall not have 5. years more, but {0 


, much time more as to make up the time incurred in his father or 


other Anceſtors time, 5. years, and albeit he be an Infant at the time 
of his Anceſtors death, yet he ſhall have no longer time. Tf a te- 79 H.8-7. 
nant in taile bedifſeiſed, and the diſſeifor levy a fine, the tenantin g...*;.* 
taile or hisiſſues muſt make their claim within the next five years 
after the Proclamat.ons paſſed, otherwiſethey'de barrred for ever, 
The like it is in the lachefſe of him in remainder or reverſ1on. 


And if in theſe andſuch like caſes, he thar hath preſent right.and Co. 100. 


.is without impediment bring upon himſelfany impediment, as if 
-þeing wihin the Realm at che time when the tine ts levied, he do 


after- 


OW » 


| 
| 


MI - 1990 


cee the 
{:1uces. 
Plow. 329+ 
Dier 3. 
P low. 367 


377 


Plow. 366. 
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Chap. 2: 


Of a Fine. 
afterwards goe beyond phe Sea, or the like, in theſe cafes he ſhall 
have no longer time chen the firſt five years after the proclamati- 
ons had. 

Eftrarpers to fines peſtered with impediments of Tnfancy,. Co- 


verture, Madneſs, Idiocy, Lunacy, Imprifonment, or abſence out 
of the Realm, at the time of the levying of the fine, and having 


the infirmiry removed to make their claim, &c And therefore 
an Infant repularly ſhall have time for five years after he come to 
his fuil age to make his claim, &c. alchough he bein his mothers 
womb at the time of the fine levyed. And yet if my fathers bro« 
ther diffeiſe him, and levy a tine with proclamations, and a year 
after . the proclamations my father dyeth, .and- after and within 
five years my uncle dyeth, in chiscafeT by reafon of my infancy 
ſhall have only ſo much time to avoid the ſame as at the death of 
my father remained to come of the five years next after the pro- 
clamations, and not a new five years , becauſe Iclaim by the ſame 
ticle that my father had. Svif my father, or other ancettor be dif- 
ſeiſed, and the difſeifor levy a tine with proclamations, and my fa- 
ther or anceſtor dye within five years afcer the proclamations, 1n 
this caſe I ſhall nor have a new five years, bnt only fo much as 


, ; 
21 , | 


2 That have 
preſent righr 
and impedi- 
| . ment, 
chen any preſent intere!t or right, ſhall have five yearstime after Infanr. 


remaineth of the old five years to make my claim, &c. Madmen Non ſane mes 


and Lunaticks ( being ſtrangers to thefine ) ſhall have the like time 997% 


ro make ther claim, &c. as Infants have, and yet if thisinfirmi- 
ty happen after the hne levied, and before the laſt proclamations 
be made, theſe perſons are not bound to the firſt years, but ,ſhall 
have five years time after they be cured of their maladies; Wo- 
men Covert ( eſtrangers to the fine ) ſhall have five years time a 
ter they be diſcovert ro purſue their right, But if a feme ſole ( eſtran- 

ertoa fine) hath preſent right and after the ine levied ſhe take 
a" husband, and fo hve years pafle after the proclamations had, in 


f- Women Cg- 
Vert, 


this caſe ſhe 1s barred and ſhall have no further time to claim. q Sinen w-rupre » 


Eſtrangers to fines impriſoned at the time of the fine levied ſhalk 
have the fame time and liberty Infants have, but if fuch impriſon- 


ment happen after the time of the fine levied and before the laſt Imprifon- 


ptoclamation made, it feemeth they ſhall have five years after the Tent. 


inlargement. And eſtrangers to fines being out of the Realm -at . 


the time of the levyins thereof, ſhall- have five years time after Out of Engs;, 


their-return to enter or claim, &c. 
the time of levying of the tine , and afrer go beyond the Seas, 
and ſuffer the five years after the proclamations to paſs, in this 
caſe they ſhall have no longer time except they be fentin the 
Kings ſervice and by . his commandement. And if the party be 
beyond the Sea at the time of the fine levyed, and never return bue 


dye there, it ſeems in this caſe the tine will not barre. his heire ar all. note. 


Eltrangers 


Bur 1t they be 1a England at _ 


3. That have 


4. That are 

without 1n- 
_pediment ha- 
ving future 

- right upon 
- Cauſe pYece- 
dent. 


tives are barred for ever. 
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| Eftransers to fines that have divers defeQs and infirmities, as} 
divers.defe - . . ; ;  ”D 
enerucieas. Infancy, Coverture, non-ſanity of minde, impriſonment, abſence 

| - out of the Realm, to avoid fines, ſhall have time for five years 
after the lalt of the infirmities removed, But if they have divers 


impediments, and they be all once after the proclamations made 
wholly removed, and aftcr they fall into the like again and dye, 
in this caſe their heires ſhall not have a new hve years, but the 
firſt five years begun intheir Anceſtors time immediately after the 
firſt impediments ſo removed ſhall proceed, and »9x-claime of their 
heires durins all the reſidue of the ſaid five years, bindeth them 
as their ſaid Anceſtors ſhould have þeen bound thereby if they had 
remained void of ſuch impediments during all the faid five years. 
Eſtrangers to fines that have no preſent. bnt a future right, and 
that fuch as groweth wholly before the Proclamations, if they be 
void of impediment ſhall have five years time after their right, 
title, claim or intereſt firſt grozeth, remaineth, «deſcendeth. or 
commeth to them after the proclamations. And therefore if a 
Mortgagee be diſfeiſed, and the difſeifor doth levy a fine with 
proclamations, and the five years paſs, and after the Mortga- 
Sor payeth or tendreth the money, in this caſe he ſhall have 
time for five years after the tender or payment of tne money to 
make his claim, &c. So if a man levya tine of his land where- 
of his wife is dowable, ſhe ſhall have five years after her husbands 
death to make” her claim, 8&c. and not be bound by the five years 
after the fine. So if tenant in taile levy a fine with proclama- 
tions, and after the five years dyeth withour ifſue, the donor ſhall 
have five years after his death without iſſue to bring his Forme- 
d:n. $9 1f lefſee for life levy a fine, or make a teoffment in 
fee and the feoffee doth levya fine in this caſe he 1n reverſton or 
remainder ſhall not be bound by the next five years after the fine 
levied , bur he ſhall five years next afcer the death of the te- 
nant for life, and if he dye within the five years, his heirs ſha'l have 
only fo much time as to make up the time before his death five 
years. So alſo is the law if leſſee for life be difſeiſed, and the 
diffeifor or a ſtranger levy a tine, in this caſe he inreverſionor 
his heirs ſhall have five years after the death of the tenant for 
life, an#ſhall not be bound to the next hve years after the time of 
the fine levyed. So if tenant 1n taile in poſleſflion leyy a fine 
and dye without iſſue, in this caſe he in the remainder ſhall have 
time for five years after the death of the tenant'in taile without 
ffae; andif he make not his claim, &c, in that time, he and his 
The fame law isfor him inreverſion 
or the donor, if there be no remainder. Andif tenant in taile 
diſcontinue 1n fee, and the, diſcontinueelevi=th a tine with procla- 


gations, and five years doe paſs, and the tenant in taile dieth, in 
this 


2. 
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this caſe his iſſue ſhall have fiveyears after the Deſcender to bring 
his Formedon. But if :tenant in taile diſcontinue rendring rent 


9”. nd dye, and the iſſue accept-the Rent ( which doth barhim for 
his time) and thenthe diſcontinuee levierha fine and dyeth, in 
this caſe the iſſue of the iſſue ſhall rot be barred by the five years 
afcer the fine, but ſhall have five years after the death of the iſſue, 

Plow.374. And if one de #0n {ane memorie, make a feoffment, and the feoffee 


fee th: 
Sratutes 
Plow. 
255. 367. 
Dier 3. 
Plow. 


358. 


by the five years next after the tine levied. 


levy a fine, and then the feoffor die; in this caſe the heire ſhall 
have five years after the death of his Anceſtor, and not be bound 


Eftrangers to fines that have futureright upon any cauſe prece- 5. That have 
dent being affe&ed with ſach impediments when the right firſt ac. future righe 


creweth, ſhall have 5 years after the impediment removed to make 
their claim, &c, And therefore infants that are born, or in their 


and impedt- 
meRr, 


mothers Wombe when ſuch right doth happen to them, women Co- 
vert, mad men, Lunaticks, priſoners beyond the Seas, ſhal have this 


time, As if a man have ifſuea ſon and a daughter, and the ſon doth 
purchaſe landsand die, and the daughter entreth as his heire, and is 


diſſeiſed by 4. who levieth a fine, and y. years'slaim withour 


claim, and ten years after the father hath another ſon who is 
heire to his brother , he ſhall have in this caſe a new full 5. years 
after he cometo his full age, tor he is thefirſt unto whom the righe 
deſcended after the Proclamations. Bnt if a ſiranger to a fine to 
whom a remainder or other title firſt accreweth after the fine, doe 
not purſue his right within 5. years, hereby he and his iſſues are bar- 
red for ever. Andin like manner if thefirſt ifſue in taile to whom 
the title of the taile firſt accrewerth negle& to make his claim, &c. 
within the firit 5. years after his title accrewed, hereby he is bound 
for ever, and the whole eſtate tzile alſo. And if one abate after the 
death ofa tenant in fee-ſimple, and make a ſeoffment upon con- 
dition, and the feoffee levy a tine, and 5. years paſs withont any 

claim made by his heire, hereby the heire is barred for the preſent; 
 burifafterwards the condition be broken, and the Abator enter, 
then the heire may have an afliſe of Mortdancelter againſt the Aba- 


tor,or enter when he will. 


Eſtrangers to fines that have neither preſent nor future right at 5. That haye 


the time of the levying of the ſame tines by reaſon of any matte 
before the fines levyed, whoſe right groweth entirely before the 
Proclamations, or partly betore and partly after, may make their 
claim, &c. when they pleaſe. As if a father dye leiſed of land, his 


Y 


elder fon being poſfeſſed, and the younger ſon entreth and. is 
diſleiſed, and a tine with Proclamations is levyed, and then the elder 


ſon is dearraigned, in this caſe it ſeems he is bound to no time. 
So ifa tenant ceaſe ene year, and then a fine with Proclamations 


is levyed, and after the tenant ceaſeth another year, the Lord may 


D 


have 


r no righe for 


any cauſe be. 
fore the fine. 


Nara. 


9. That have' 
future rights 
by divers 
tirlcs«. 
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have his Ceſſuvi: twenty years after the Proclamations, 


And eſtrangers to tinesthat haye ſeveral future rights by divers g,,.., 


titles growing at ſeveral times, it ſeemeth ſhall have ſeverall five 
'ears to make their claims, &c commencing from the ſeveral times 
that their citles do firſt accrew nnto them. As if tenant for life, the 
remainder in fee, make a feoffment in fee, and the feoffee levy a fine 
with Proclamations, and he in the remainder ſuffer the 5. years to 
paſs, in this caſe he is barred of his entrie upon thealienation for 
the forfeiture, but it hath been held that if the tenant for life die, 
that it ſhall have another 5. years time to bring his Forwedox in 


the remainder. $9-it the husband make a feoffment of his wives Plow. 357. ' 
308, 372» 


land to another upon.condition, which ts: broken, and he levieth a 
fine ofthisland, and the husband hath iſſue by his'wifeand dieth, 


and the firſt 5. years paſs, and then his wife dieth , hereby he is - 


barred of the title by the condition, but he ſhall have 5. years 


- more to make his claim as heire to hismother. Butif lands be SL 


ven to H for the life of 4, the remainder t0B for life, the remain= 
der to H in fee, and H 1s difleifed, and after the diſſeiſor levy a tine, 
and 5.. yearspals, in this -caſe H is barred both of hie-preſect and 
future eltate,and ſhall have no further time to make his claim, &c. 
and yet if Ceſtay que vieand hen the mean remainder die, H ſhall 
have another 5-years to make his claim to preſerve his remainder.7n 
like mannerit 1s if land be given to H for thelife of «7, the remain- 
Qer to him for the life of F, the remainder to him for the life of C, 
and he is diffeiſed, and the diſſeiſor leyyerth a fine with Proclamati- 


307. 372» 


ons, in this caſe, ſome ſay H for hispreſent right ſhall. have 5. years + 


by the firſt ſaving of the Statute, and 5... years after the death of 4. 
by the ſecond ſaving of the Statute. If one-diſſeiſe a feme ſole, and 
after mary her and have iſſue by her,and-the husband is diſſeiſed be- 
fore mariage 9r after, and then a fine is levied with Proclamations, 
and the husband dieth firlt;, and afterwards the wife dieth within 
the 5. years, .the iſſue being of full age, the 5., years paſs, hereby. he 
is bound as heire'to-his father, but he ſhall have 5. years more after 
the death of his mother to make his claim, &c. Quando do jura in 
una perſona concurrunt equum eſt ac fi eſſent in diverſ;r. 

Where there is a precedent agreement- amongſt the parties, as a 
feofiment orthe like, therethe tne ſhall nor paſs any thing, nor 


work by way of Eſtoppeli, but onely by way of corroberation, and 


fnall be guided by the precedent agreement, And therefore if a 
feaFnent be made to two and their heires, and after.z: fine (is levi. 
ed to them two.and the heires of one of them, this ſhall enure as a 


rejeale, and ſhall not alrerthe eltate, but if there be no precedent. 


agremcrk it thall work as it may. 
if / enfeoffe / of certain land in fee rendring rent with condi. 


oa vtre entrie for avt paymear of reat, and by indenture at the 
| {am? 
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Of aFme. 


ſame time covenant to levy a fine of the ſame landto the feoffee, to 


3F 


= 


the uſes and conditions in the deed of feoffement, and after a fine, 


is levied /ur connſance de droit cum ceo ec. Accordingly, in this caſe. 
this fine ſhall enure as a fine /xy releaſe, becauſe the Conuſee hath 
the fee before , and. it ſhall not :enure as by way of eſtoppel], al- 
beit it be a fine ſar connuſance de droit come ceo &c And there- 
fore the rent and condition ſhall remain 1n this caſe, and not bee 


* A fine may be avoyded for many cauſes, as by the death of the 


2» £Scat. Parties after the conuſance before the recording of it, or by covinin 


23. El. 
Chap. 3. 


Eſtoppel. Ex- 
ringuiſhmenr. 


1. Where a 
hne may be a, 
voided,or nor. 


the procuring of it , Alfo it may be avoyded for other cauſes, as for and how. 


ſome error in the proceeding in the ſuing out ofthe tine, andthis 


By a writ of 


is done by writ of error(bur this error then that ſhal get make a fine ror. 


voidable muſt be notorious, becauſe the thing is done by eonſent, and 
itisa rule in Law Co»/enſus tollit erroram. ) And by this means ifthe 
husband and wife levy a fine, and-both of them be within age,whiles 


either of them be within age, they may avoid the tine as againſt them 
both. But ifthere be tenant for life and he in remainder in taile be- 
ing an Infant, and they two levy a fine, and he in remainder reverſe 


it for infancy, this ſhall not avoid the fine as to the tenant for life 


Plow.z;8 alſo. A fine allo is and may be ſometimes avoided, or at leaſtloſe 


359. -..» much of force by theclaim, entry, or aRion of him that hath right 2. By a claim, 


Cog 1206 


years after Proclamations lawfully defeated, the Party hath chere- 
by left his whole eſtate both againſt him which did reverſtheſame 
and againſt all others which had right or title paramount and 
made no claim within the five years, albeit he which doth bring 
the ation have no judgment and execution within ſeven years 
after the Proclamations. In like manner ifthere be a tenant for life, 
the remainder for life , the remainder in fee, and the firſt tenant for 
life alien, and the aliencelevy a fine with Proclamations, and the 
ſecond tenant for life claim, or enter, &c. this doth make void the 
kne both againſt him, and againſt him in remainder alſo : for it is a 


to the land : for if the eſtate contained in a fine be once within 5. 


entrie, &c. 
And by whom 


a claim, &c. 


may be made 


xule, That any one that hath any eſtate in poſſeſſion or reverſion 2: 


which will be barred by the fine when it 1s levied, -may make a 
claim or entry to prevent the barr of the fine. As tenant for his own 
or for anothers life,tenant for years, he in reverſion or remainder af- 
ter an eflate for life or years,a Copiholder, or the Lord a Gardian 
1n nature, or-nurture, may avoyd a fine. And this they may doe for 
themſelves and others, and for others without authority precedent, 
or affent ſubſequent , and the.claim of one of them in this caſe ſhall 


avail the other. And by authority alſo any other man may make a 


claim , entry, &c. in his caſe for him that hath righe, and ſo he 


may .doe alſo without any authority precedent, if the party for 
whom he doth it, doe afterwards agree and aſſent unto it, But a 
D 2 ilranger 


—_— . Of a Fine. - Chap.z. 


- ftranper- of iis owne head (unleſſe perhaps: it be for an Infant) 
cangot make ſuch a claim or entry to prevent the barre of a fine, 
Except he that hath the right doe give him authority before it 
be done ſo: to doe, or doe agree to it after it-is done: And there- 
fore. if a ſtranger of his own head will make anentry or claim in- 


r0:Jand'whereof a fineis levied whereunto I have right, and he doe 


it to my aſe, and1I do not agree to it within the five years, this en- 
trie or claim: will nos avoid the: fine.. And. yet it was held by 
Juſt. Dodridge, A. 2. Car. B. R,.that ifa ſtranger enter inzw my 
name and to my uſe that have-the right, that this doth veſt the 
eftate in mee before agreement, and I ſhall be ſaid to agree untill [ 


ment of the continuance of ſeifin of the Land in another, at, and 7-<: 2+: 
before the time of the fine levied ,_ and that parres finis nihil ha- 1,\*38. 
buerunt t empore levationss finis, and then he'muſt ſhew in whom Pycr 334: - 
the eſtate- was. As if leſſee for yeares, or a diſleiſee levy a fine 
to a ſtranger that hath nothing inthe land, or A be diſleiſed by p, 
and B bediſſeiſed by C and B levy a fineto- D, or one that hath 
a right of a remainder onely , or a diſſeiſor make a gift in taile, ; 
and the Donee make a Feoffment. to 4, and after leviea fine | 
to a ſtranger that: hath nothing in-the Land. Butthis Plea it | 
ſeemes neither parties nor privies, albeit they be iſſues intaile, may 4 
have at this day, but ſtrangers onely, and therefore in the laſt caſe - is 
the difſciſor and not the iſſue in taile may avoyd this fine by this 
plea.. But if a Collateral Anceſtour of whom the iffue intaile 
doth not claim the land levie ſuch a fine, the iſſue may by this 
plea avoyd it. . It ſeemes alſo the iffue in taile may havethis plea to 
a fine ſur releaſe onely- 
Alſo, there is a plea by which (asit ſeems) atine hath been avoy- 
dable , which in effe& is nothing elſe bytan averment of ſeiſin (till —B 
inthe demandant or plantiffe or his heires before, at, and after the 290.Scar. 
time of the fine levied. And this plea (as it ſeems) no man may have Y” © ** 
at this day but the iffue in taile onely to avoida fine levied Sr 
Grant & Render , by the Anceſtor in taile, and not to avoid a fine - 
levied Sur connſance de droit - come cea que il ad ae ſon done &c, And 
a feme Covert to avoyd a fine levied by her husband alone. 
46By-2 VACIT* . Tf there be two of one name, and one of them levy a fine of the Pp 
land of the other,or a ſtrangerlevy a fine in the name of him that is {p1.6.4,, 
owner of the land ; in both theſe caſes the fine may be avoided by 
pleading the ſpeciall matter, And yet ſome hold thar in this caſe the 
party hath no remedy but by action of diſceir. 
 Afﬀinealſo isand ſometimes may beavoyded by the ſentence of a 


5 

do diſagree. . 

3. By-a-plea. A fineallo is, and ſometimes may be avoided by plea, as by Aver- «$:. , i, ; 
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ow Court, when it appeareth to be gotten and obtained by ſome noto- | 
rious fraud or practice. : | k 
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And now it is high time we come to the ſecond kind of common 
aTJurances made by matter of record, viz a Common Recovery, 


——_— — ww —<—— - -— _— >. 


—— WJ 
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Of a Common Recovery, 


AI 


7 


Recovery 1n genera] ls the obtaining of any thing unjuſtly 1, Common 
taken or detained by judgement or triaſlof Law. And it is Recovery. 


either a common recovery which is ſuch a recovery as 1s uſed for a 
common aſſurance of land, or other recovery which 1s not uſed as 
an aſſurance ofJand. And the common recovery that is uſed for 
the aſſurance of land is nothing elſe but fo jury, or a certaine 
forme or courſe ſet down by Law to be obſerved for the better af- 
ſuring of lands and tenements to men. And this 15 ſomewhat after 
the example of the recovery upon, Title, which is without conſent 
and contrary to the will of him againſt whom the ſame is had : for 
there is in this a colourable ſuit, wherein there is a demandant 
which is called the recoverer, and a tenant which is called the Reco- 
veree, and one that is called ro warrantupon a ſuppoſed warranty, 
which is called the Vouchee, 

The common recovery is ſometimes with a fingle voucher , which 
is wher-the writ is brought againſt him that is to paſs the land 
immediately, and he doth vouch over the common vouchee. And 
ſometimes it is with a double voucher ; which is when the writ 1s 
brought againſt another ro whom he that is to paſs the land hath 
aliened it, and he doth vouch him that is to make the aſſurance, and 
he doth vouch over the common vouchee: and this is the ſureſt 
way, and the ſafeſt kind of recovery. In this formality of a com 
mon recovery the courſe is, that by agreement of the parties a re- 
all a&ion is begun by a writ ofeatry brought by him that is to have 
the land aſſured againſt him that is to make the ſame aſſurance if it 
be with a ſingle voucher, orif it be with a double voucher againſt 
him to whom he that is to make the aſſurance hath aliened the 
land, And inthis ſuir, the recoveror that doth bring the ation 
doth ſurmiſe that the tenant againſt whom the writ is brought 
hath no right to the land, but that the recoveror hath right chere- 
unto, and that the tenant came to it from ſuch a {ſtranger whom the 
demandant doth name. And to this tne tenant doth appear in 
perſon or by Atturney, and then doth enter into defence of the 
Jand, but in pleading doth vouch to warrant, 5. doth alleage 
that he bought theland of 7 S. a ſtranger, who inthe conveyance 
thereof bound himſelf and his heires to warrant and make good 
the title to him or them to whom it is conveyed, and thereupon he 
prayeth that /. S. may be called in to defend the title, and then he 
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Quid. 


Recoyerer, 
Recoverce, 
Vouchee., 


2. Quotuplex. 


3. The man. 
ner and order 
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Recovery In 


value or pro 
Rata. Quid? 


* 
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is alfowed by the Court to call in 7. S. to ſay what he can for the 
juſtifying of his right to the land before he ſo conveyed it: And here- 
upon 7. $, doth appear and make ſhew as-if he would defend the 
title, but doth pray a further day may be aſligned him to make his 
defence, which: being granted him by the Courc, at the day ap- 
pointed he by agreement, covin and aſſent. of the parties doth not 
come in but make default: And thereupon the land is to be reco. 


' vered by him that brought the writ againſt the tenant, and he is lefe 


for his remedy to 7. $. upon his warranty, and accordingly judge. 
ment is given by the Conrt that the demandant or recoverer ſhall 
recover the land demanded againſt the tenant, and that the tenant 


| Chap. 


” 


ſhall recover ſo much land of 7. S: of his own land in recompence - 


for the land recovered from him, which he ought to have warranted 
and defended but ſuffered co be loſt, And this recovery over is cal- 
led a recovery in value or pro Rata, But if the recovery be with 
a double voucher, or a treble vottcher, 7, S. is upon his appearance 
to call or vouch to warrant 7. D. and tg alleadgein the ſame man- 
ner as the tenant doth, and fopray that 7, D may come in, and 


thercupon 7. D. doth appeare and make default : And fo if there 


be more vouchers; andthen there muſt be ſeveral recoveries over 
in value againſt every one of them; _ but he that is-the laſt vouchee 
is alwaies the common voucher, who is one of the cryers of the 
Court of Common Pleas, a man not worth any thing,and onethat 
hath no land to render in value upon the ſuppoſed warranty, And 
by his deviſe grounded upon the ftrit Principles of law the firſt te. 
nant doth willingly let goe the land for the aſſurance of the Pur- 
chaſor, and yet 1n truth hath no-recompence over becauſe the vou- 
chee hath no land to render in value. And by this means if one 
have an eſtate taile in lands which he is deſirous to fell or to con- 
vert into an eſtate in fee ſimple, the ſame is commonly done, for 
the tenant in taile doth cauſe the purchaſor or ſome friend of his 
co bring a writof entry again{thim for this ſand, and he appear- 
eth to the writ, and in pleading faith thatthe land came to him or 
his Anceſtors from ſuch a man or his anceſtors who in the convey. 
ance bound themſelves to warrant it. . And thereupon that man 
is called in, who doth appear and make defau!t, and thereupon 
Judcement 1s had agztnſt him in manner as aforeſaid. Or if he 
would have the recovery with a double voucher , then he by 
fine, feoffment, or deed of bargain and fale inrolled diſcontinues 
theland, and then cauſes the recoveror that is to have the land to 
bring this wrirof entryagainit the diſcontinnee, and he doth vouch 
the tenant in-taile, who doth vouch over the common vouchee, 
and ſoit 1s done, and by this the eſtate taile that the tenant in 


e:ale.hathor had is barred and beund, for tharit appeareth now : 


ee had no power to £naile the land whereumo he had no jultcitle,. 
and. 
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and beſides he ſhall recover recompence over in value, and this is 

adjudged in law ro goe in ſucceſſion of eſtate as the land ſhould 

have done,which is the reaſon why the recovery is a barre to all that 
are in remainder and reverſion aſwell as to the iſſues in taile. 

And inthe fuffering of theſe recoveries the tenants and vouchees 
do appear moſt commonly in perſen in Court, and fo the recove- 
ry is finiſhed in the Court preſently wi thourt more doing, but ſome. 
times they wil not or cannot appear in perſon, and then they doe 
uſe to appear and ſuffer the recovery by Atturney. andin that caſe 
there muſt be a Conuſance for a warrant of Atturney taken to au- 
thorize the Attusney or Atturneys in this manner if it be for a tre- 
ble voucher. 

Glouc.ſl., Pres AS & B.uxort ejus quodjuſts &c. redd? CD, Ma- 
nerinm de N cum pertinen” &c, queclams eſſe jus & hered? [nam 
& inque tidem A&B non habent ingreſſ. niſ poſt diſſeiſinam quam 
HH inju$te & (ne Fudicio fecit prefat' C infra 30. eAnns jam ul- 
rim? elapſes Cc ut dic” CFc- 

Glouc'll, A S&+B polo./uo W W &- RR Attornat. [mos conjun- 
Aim & divifim verſus CD at placito terre. 

Glouc*ſl. MM ger. quem AS & B wocant ad Warrant, po. lo. ſno I 
& LL Attornat ſuos conjunitim & divifim verſms C D ade pla- 
CH TeV" | 

Glonc,ſſ. G W ger", quem MM woe. inde ad warrant” po. lo. ſuo RG 
& RS Attoryet' [nos conjunttim & diviſion verſus CD de placito 
terre. 

And -in theſe caſes to make two atturneys at the leaſt, and to 
give them an authority joyntly and ſeverally that-if one ofthem 


being the recovery be ſuffered, the other may have power to 
| diſpatch it And theſe warrants of Atturney for the ſuffer- 


; ing of recoveries are to be knowledged and certified in the ſame 


manner as the conuſances of fines knowledged in the Country are, 
fave onely that Recogniſances for warrants of atturney for recove- 
ries may be taken by any judge of the Court of of Common Pleas or 
any Serjeant at Law without a D dim Peteſtatem. But if any 0- 
thers take it they uſe to doeit by a ſpeciall Dedimus Poteſtaters, 
which is to command the commiſtioners therein named to come to 
ſuch perſons and to take the names of their Atturney or Atturneys 
in the ſuit, and to certifie the ſame into the Chancery under their 
Seales ſuch a day, Andif there be a woman covert that is to make 
the Conuſance, it ſeems ſhe is to be examined as in the caſe ofthe 
Conuſance of a fine. And when this is done the Recoveries may 
be ſuffered by the Atturneys without the perſonall appearance 
of the parties. And this is as good a recovery asthe other which 
x ſuffered by the perſons themſelves appearing in Court, bur 
chat it will require longer time lor the perfe&ion of it, for in = 

D 4 cate 


Warrant of 
Atturney, 


Dedimu P3, 
teſtatem, 


Examination. 
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caſe there mutt goe forth a Summoreas a1 Warr? which muſt | 
have nine Returnes ere the recovery can e perfe&ed, and by that 
time one of the parties may be dead. And when the recovery is 
thus ſuffered by the parries in perſon or by their Arturneys, the ſame 
is to be entred by ſome one ofthe Clarks of the Court of Common 


Pleas upon the Roles of the ſame: Court there to remain upon Re- 


Alabere facias. 


ſeiſfnam. 


4. The uſe,na- 
tare and ope- 
ration of ir. 


Forfeirnre. 
Averment- 
Coyin, 


cord. And herein there muſt go forth a writ of Execution called 
an Habere faciar ſeifinam, which is ſent to the Sheriff of the 
County where the land doth lie to pat the Recoveror in poſſe{lion 
of the land ( except a recovery beof a reverſion of Jand after a 
leaſe for years of it, in which caſe the reverſion ſhall be in the re- 
coverors by a claime wichout any writ. ) And this writ the Sheriff 
doth return as executed according to the Con ents thereof, albeit 
in truth he never doe any thing upon it. And after thisall the 
ſame proceeding 1s to be Exemplitied by the Clarke of the ſame 
Court, 

A recovery being matter of Record 15 much of the nature of a ny. 
fine, and ſuch a thing as whereof the law taketh notice; for it is 3-5-6. 41- 
now become a forma!l and orderly manner of affurance of lands 8:7. © * 
and one of the Common Aſſurances of the Kingdome, or a common 41.49. 52. 
way and means to paſſe Jandsfrom one to another. And therefore if 1..c,. 
a tenant. for life ſuffer ſuch a recovery of his land it is a forfeiture 5 
of hiseſtate, an uſe may be-averred upon it as well as upon a fine, g Qap.4. 
and it may be avoyded for covin as well as any other kind of con- 
veyance. But it is of ſpecial uſe and hath a ſpecial virtue to barand 
binde eſtates-in taile and all the remainders and reverſions there- 
upon. And becaufe many of the Inheritances of the Kingdome dag 
depend upon. this aſſurance, and it is oft times the great 
purchafors have for their money, therefore it hath m | | 
from the Law at thisday. And therefore the Law will not endure 
it ſhall be diſput=d againſt, for Commuris erroy facit jus, And hence 
it is that it ſhall nor. be avoyded for imall errors, for it is another 
rule of Law, Conſenſus tollit errorem, And if a recovery be ſuffered 
by a tenant in taile, hereby he hath not onely diſcontinued, barred 
and deſtroyed the eſtate taile, and fo defeated himſelfand his iffues 
the former owner of the land, and all the remainders and rever{tons 
thereupon that ſhould take place after the eſtate taile, whether they 
be in fe or contingent onely, but alſo all former eltates, Leaſes ENG 
ang Charges made by him in remainder or reverſion : for as whey & Stud, 
rhe elace caile in poſſeſſion is nor barred by a recovery, the E- ag — 
ares in reverſion or remainder are not barred , for Qa9d xox 11 
Tut 's proplr qt9 n:n in magis remoto valebit ;, SO it tse converſo; 
wer? che citate tale in poſſeſſion is barred by the recovery, all 
rg> ra:2indeors. and the reveriions, conditions, charges, incum- 


bins 2nd clatcs dependent upon it are barred alfo, except it be 
1 + 
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in ſome ſpeciall caſ:s where the remainder or reverſion 1s in the 
King. And therefore if 4 be tenant intaile the remainder to PB: 
in taile, the remainder ro C 1n fee, or 2 and C doth make a leafe 
or years of the jand,, or grant a rent charge out of the land, or 
enter into 4 Statute , or the like ; or grant the remainder or reyers 
ſion upon condition, andafter A doth ſuffer a common recovery 
of the land, and after dieth without iſſue, in this caſe the recove- 
ror ſhallho!d the Jand diſcharged of all cheſe eſtates and charges in 
remainder. Put otherwiſe it is, if 4 himſelt make a leaſe, or enter 
into a Statute, and then ſaffer a common recovery of the land, 

this caſe this recovery doth not avoyd but affirm the lake « or 
charge, for whereas 1t was before avoy dable by the iffue in taile or 
him in remainder or reverſion, now it is g00d againſt themall, and 
the recoverer alſo ſhall hold ir charged and ſubject to the leaſe and 
charge of the tenant in taile. This kind of Aſſurance therefore is 
in ſome reſpe&s b=tter then a fine, for a fine will barre the heire 
intaile, but not him ayes is in the remainder, or reverſion, bur a 


recovery will barre them all 
In every wo and binding commion Recovery theſe things are 5- What ſhal. 
be ſaid a good 


requiſite: That there be a demandant, a tenant, and a vouchee Comma 
as the efficient cauſes thereof, for if either of theſe be wanting it covery. ant 
is not a compleat recovery. And therefore tf a common recovery who ſhall be 
be had againſt the tenant intitle without a voucher , this is voyd. barred and 
And for this it is to be known that ſuch perſons and by ſuch names —_— theres 
may be demandants, tenants, and vouchees :n recoveries,as may ”* hn 
be cognifors and cognilees in fines, And therefore a recovery n<#« {2,9 
ſuff-red by an Infant appearing by his Guardian is good, andwill Feenofy] PE 
bind him and all others. $o alſo a recovery had againſt a woman Woman c2- 
that hach a husband being jovned with her husband will bind her vert. 

and all others. 2. That there be land-demanaed as the matter, 

and that the thing be demandable. -Aad for this it is to be known 

that of ſuch things and by ſuch names as a writ of Covenant for 

the levying of a ne may be had, a writ of entry for the ſuffering of 

a recovery may be had, ſave onely it may not beae feſſato, ſtagno 

piſcaria , my? Carucat,terre., eſtiwverits, homag, fidelitat', de ſervt 

tits facienatis, as bovata Mariſci, ae /elion terre, de gardins, cottagr?, 

crofto, wvirzat4 tivre , fodina minere, mercatu, nec at [uperiors ca- 

mere, And yet of ſome of theſe alſo it may be by other” names. 

Alſo a recovery may be hadofa rent, common advoulon, ' Fran-. 

chiſes and the like, bur not of any Annu! ity. 3. That 1tbehad and 

ſuffered in that order and form as law requireth, viz, that there 

be a writ of entry brought, and appearance of thetenant # faity 

a voucher, and an appearance of the tenant in Law tye vouchee, 

judgement and Execution in a manner as aforeſaid, for if there be 


any ſubſtantiall defeR in theſe things therecovery may be thereby 
avoided 


Prerogatiye, 


OO ARecowoy. 


and he vouch the tenant in tile in poſſeſhion of theland, and 


Chap... 
avoided by writ ofError, but if it be onely in forme it will not hurr. 
4. That there be a lawful tenant to the Preci;e. 4. that the writ of rok + 
entrie be brought againſt one that at the time of the writ brought is Lic.46.36. 
tenant of the freehold, either by right. ;. that hath an eſtate for life 
at leaſt in the'land, or by wrong # that is a difſeiſor of the land  _. 
demanded and whereof the recovery is had. And therefore in this py i. 
Caſe the courſe is where the land co berecovered is in poſleſiion 4b. | 
and a Fine and a recovery is had of ittogether, the Fineis ſued out $:9.ptow. 
firſt, for this doth make the Conuſee tenant of the freehold of the 374: Pot: 
land, and then the recovery is had againſt him. And when there- 49, 5c 
covery is to be had of a reverſion, and that there is an eſtate for 3+ 
life in being of the Land whereof the recovery isto be had (for 
an eſtate for yeares or any ſuch like eſtate will not hinder the ſuffer- 
ing of a recovery) there the courſe is to get a conditionall Surren- 
der for the tenant for life of his eſtate to him in reveriion or re. 
mainder, to the end that he may be perfe& tenant of the Inheri- 
tance, and then the writ ofentry-may be drought and the recovery 
had againſt him, for if a writ of entry be brought againlt a ſtranger, 
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ſo a recovery is had; or ifthere be tenant for life of land, the re- 
mainder or reverſion to another in taile, or in fee, anda ſtranger 
doth bring a writ of entry againſt him in the remainder or rever- 
ſion, or againſt a ſtranger who doth vouch him, and fo a reco- 
very is had ; theſe recoveries are not good. And yet if the writ be 
brought againſt the tenantof the land and a ſiranger that had no- : 
thing in the land together, and ſo a recovery de had , this recove- b 
ry is good enough. And if a difleifor make a gift in taile of the 
land to another , and the writ is brought againit him, and hee 
youch the difſeiſſee, and he vouch the common vouchee; this is a 
g00d recovery. 5, That it be in ſuch a caſe as is not prohibired by 
ſome Statute Law, for ifthe King give any of his own land where- 
of he is ſeiſed, or cauſeto procure another in conideration of mo 
ney or other Jand to give the lands whereof he is feiſed, in taile to : 
any of his ſubje&s or ſervants in recompence of their ſervice, or the 7/7 
like, the remainder to the King in fee ſimple, or fee taile ; ſuch , 
eſtates in taile cannot be barred by a common recovery : And A 
therefore if ſuch a tenant in taile ſhall ſuffer a recovery of ſuch | 
land it is void, and it will neither barre the iſſucs in taile, nor any 
of them in remainder , nor the King. But if the King make ſuch 
a gift 1n taile keeping the reverſion to himſelf, and after doth 
grant the reverſion to another , in this caſe the tenant in taile 
may ſugfer a recovery, and barre the eſtate taile and the reverſi- 
on alſo. And where a ſubjet by the Kings proviſion doth make 
ſuch a gift in taile, and then doth grant the remainder to the King 


far life gr yeares onely ; in this caſe the eſtate taile, remainders 
ard 
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and reverſion alſo may be barred by a common recovery. So in 0- 


ARecovery. 


ther caſes where a ſubject doth make a gift in taile, the remainder 
ro the King in fee, thiseltare taile may be barred by a common re. 
covery. And therefore 1t there be tenant in taile, the remainder or 
reverſion in fee to another, and he in remainder or reverſion by 
deed indented and inrolled doth bargain and fell his remainder or 


reverſion in fee to the King, or if one covenant to ſtand ſeiſed to' 


divers uſes in taile, the remainder to the King in fee, in theſe caſes 
theeſtatesand the reverſion and remainders depending thereupon 
may be barred by a recovery . So if a man make a gift in taile, the 
remainder in fee, and he intheremainder doth grant his remain- 
der to another for life, the remainder to the King in fee on conditi- 
on, the eſtate ſhall be void upon the tender of 201- in this caſe 
the eſtate taile, and the reverſion alſ6 and condition thereupon 
may be barred. So ifthe Duke of Leyc:ſter had made a gift in taile 
and the reverſion had deſcended to the King ; this 'eftate taile 
might have been barred by a recovery, So if Prince H. ſon of H.7. 
had made a giftin tail,the remainder to H.7.in fee, which remainder 
by the death of H. 7. had delicended to H. 8. in this caſe the tenant 
in taile might have barred the eſtate taile by a recovery. And yet if 
the King make a gift intaile, the remainder in taile, or grant the 
reverſion in taile , in theſe caſes a common recovery may not be 
ſuffered to: bar the intaile, remainder, or reverſion, And if the 
husband for the advancement of his wife in Jointure, and the pre- 
fe:ment of the heires of their two bodies, make an eſtate in taile 
to him-and his wife and the heires of their two bodies, and the 
wife after her husbands death alone by her ſelf or with any other 


husband ſuffer a common recovery of the land whereof this eſtate * 
But if in: 


is made, this recovery will not bar- the eſtate taile. 
this caſe-the recovery be ſuffered by the heirein taile, or by the 
heire and his Mother together, it 15a good recovery. And there- 
fore if A. be feiſedof land in fee and he make a feoffment in fee; 
to the intent that the feoffee ſhall reconvey it to him and his wife 
and the heires males of his body, and thisis done accordingly , 
and they have iſſue a ſon, and ſhe ſurrender, or make a forfeiture, 
and he enter and ſuffer a recovery ; this is a good recovery and 
bar to the eſtate raile: or if the writ be brought againſt the mo- 
tber, and ſhe vouch the heire in taile, and fo a recovery is had, this 


recovery will bar the eſtate taile. And howſoever at the Come - 
mon Law a recovery againſt a tenant for life with a voucher upon * 


a lawfull warranty and a re-covery in valne was adar to him in 
remainder orreverſion, and there was no remedy in this cafe, yer 
at this day it is otherwiſe And therefore if tenant in taile after 
poſlibility of ifſueextin, tenant by thecourteſte, or any other te- 
namt ior liſe doe ſuffer their lands to-be recovered from chem by 
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covin and agreement either as immediate tenants or as vouchees 
upon fained cicles, without the aſſent, and to the prejudice of him 
in remainder or reverſion ; ſuch recoveries are void, and will not 
bar the remainders or reverſions, bur are forfejtures of the eitates 
of ſach tenants for life. Inſomuch chat if tenant for lite be | 
made tenant in fait to the writ, or tenant in law upon the vou:- 
cher , and ſoa recovery be had, as if tenant for life make a leaſe for 
ears, and the leſſee for years doth make a feoffment in fee, and 
the feoffee doth ſuffer a common recovery in which the tenant for 
life is vouched, and he vouch the common vouchee, theſe recove- 
ries will not bind the reyerſions or remainders. But there is no 
proviſion made at this day to preſerve the-reverſion or remainder 
expeQant upon an eſtate taije, nor to avoid a recovery of the te- 
nant for life, where he in the next remainder is agreeing and afſent- . 
ing to.it. And therefore if there be tenant for life, the remainder 
ro A. 4n taile, the remainder to Z intaile, &c. with divers remain- 
ders over, and the tenant for life doth ſuffer a common recovery, in 
which he doth vouch 4. who doth vouch the common vouchee , in 
this caſe this is a good recovery and doth bar the eſtate taile, the 
remainders, and reverſion alſo. And if one be ſeifed of land in fee 
and havetwo ſonnes, A by his firſt wiſe, and B and a daughter by 
his ſecond wife, and he deviſe the land to his wife for her life, the 
remainder to B his ſonne in taile, and the reverſion of the fee de- 
ſcend to A, and the writ of entry 1s brought againſt the tenant for 
life, and ſhe vouch B, and he doth.vouch the common vouchee , 
and ſo a recovery is had without the affent of the heire in reverſion; 
this is a good recovery and a bar to all the eltates in poſſeſlion, 
remainder and reverſion. And if a writ of entry be brought againſt 
the tenant for life, and he make default after defaulr, and then the 
next in remainder 1n taile is received, or hepray in aid of him in 
reverſion or remainder, and then they vouch over, and ſo a reco- 
very is had , this 1s a good recovery and a bar to all the eſtates 
in remainder and reverſion. But if che writ of entry be brought 4- 2 
againſt the tenant for life and imin the remainder in taile together, ; 
and they vouch the common vouchee, and ſoa recovery is had ; g 
this will be no good recovery to bar the eltate taile Andif. , . 4 
Spiritual perſons, as Biſhops, Deanes, Parſons, and fuch like, ſuffer in fines & 
a recovery of their Eccleſiaſticall lands, ſucha recovery is void 1% '*P* 
and will not bind the ſucceſſor. But if it be rot in ſome ſuch view. 


Aanxels 


prohibired caſe as before, and the recovery be had and ſuffered by > 


Forfciture.. 


- 


and between ſuch perſons, and of ſuch thirgs, and in ſuch a manner *»o, 37;. 
as aforeſaid, in ſuch caſes atbeit there be in cruth no warranty made pj}! - 
upon which the voucher is had, and albeit there be nothing to be 357: 
recovered in value, for that the vouchee hath no land to recover © 


over in recompence, and albeit that no execution be done in the 
lite 


AAA ot as . 


TI IHALI of 4% F% 


Co. 3. 59 


Lit. Bro. 
Sed. 35. 
Plow. 
Manxeis 
caie. 

22 Ed. 4. 


23. 13.-Ed, 


4+ Js, 


Co. 2. 5. 
IO. 27s 


Co.1 135+ 
136.3. 59- 
12 E.4-19 


Chap.3. 


13 E. 4+ 


C0.10445. 


Cos 3. Js 
Plow. mn 
Manx:1s; 
cale. 18, 


ARecovery. | PTY 


life time of the party againſt whom che recovery 1s had, yet is the 
ſame regularly a perpetuall barre to the parcies again{t whom the 
ſame 15 had and cheir heires, of all the eſtates chey have in tee ſimple, 
fee taile, or for life in them, and againſt all them in remainder or re- 
verſion, and their remainders and reverſions that are depending ups 
on the eſtates : with this differeace, The recovery with the ſingle 
voucher doth not bar any eſtate but ſuch as the tenant intaile hath 
in poſſeſſion at the time of the recovery had, fo that if the te- 
nant in taile be in any other eſtate, asby diſſeifin, or the conveyance 
of the diſſeiſor, or the like, thiseſtate 1s not barred. But the reco- 
very with the double voucher doth bindand barre all intereſts, e- 


ſtates and titles that che vouchee hath ar the time ofthe entry into- 


the warranty, All. which is further ikuſtrated by the examples fol- 
lowing. If the writ of entry be brought againſt the tenant in taile, 
and he vouch the common vouchee , and fo a recovery is had; 


this recovery with a ſingle voucher is a good recovery ; and a barre” 


ro the eſtate taile if it be then in poſſeſſion and not pur to a right, 
and to all the remainders and reverlions depending therupon. 


$0 if lands be given to A intaile, the remainder to the right heires- 


of B (B being then living) and the writ ofentry is brought againſt 
the renant in taile, and he doth vouch over the common vouchee , 
this is a good .recovery and a barre to the eltate taile and the re- 
mainder alſo. Bur if the tenanrt-in taile be diſſeiſed, and then ſuffer 
a recovery with a ſingle voucher , or the difſeifor make a new e- 
ſtate in taile to the tenant in taile, and then the tenant in taile doth 
ſuffer a recovery with a ſingle voucher, or if thetenant in taile 
make a feoffment in fee of land. and then take back a neweſtate 
to himſelf from the diſcontinuee in taile or in fee, . and then doth 


ſuffer a- common recovery with a ſingle voucher, by this recovery, 


the entaile is not barred. But by a recovery with a double voucher 


in theſe cafes the eſtate taile 1s barred. And therefore as where. 


the tenant intaile doth levy a fine, make a feoffment, . or bargaine 


an4 ſell the land by Deed indented and inrolle& ,and the writ is» 


brought againſt the Conuſee , feoffee, or bargainee, and he doth 
vouch the tenant intaile, and be doth vouch the common vouchee , 
this doth barre the eſtate taile and the remaindersand reverſion 


depending thereupon : $0 if in theſe caſes the Conuſee, Feoffee,., 


or Barpainee goth make a new eſtarein taile to the Conuſor, Fe- 


offor , or bargainor, or he diſſeiſe the-Conuſee, Feoffee or bare - 


ainee; and then levie a fine,” make a Feoffment, or bargaine 
and ſell to another againſt whom the writ of entry was broughr,and 


he vouch the tenant in taile, and he doth vorch thecommon- 
vouchee ; by this recovery the firlt and ſecond eſtate taiteand all- 


the remainders and reverſions depending thereupon are barred# 


So if Lands be given to /, &. and the heires males ofthe —_ 
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of his wife engendred, and he hath iſſue a ſonne, and after his wif© 
dyeth , and he diſcontinue and take an eſtate to him and the heirs 
females of the body of his ſecond wite, and after diſcontinue again 
and take an eſtate to him and the heirs females of his own body, 
and after diſcontinue again, and the writ of entry is bronght againlt 
the laſt diſcontinuee, and he doth vouch the tenant in taile, who 
doth enter into the warranty generally, and voucheth the common 
vouchee , this is a good recovery and a barre to all the eſtates in 
rail, and the remainders and reverſions alſo. Andif A4' before the 
Statute of uſes had been tenant in taile, and had made a feoffinenc 
in fee to B and he and Bhad after made a [coffement to C to the 
uſe of 4 and his wife and the heirs of their two bodies, and then 
fhe had died, andafter 4 had centred upon C the feoffee, and made 
a feoffement to Y/ in fee, againſt whom / Shad brought a writ of 
entry, and he had vouched A the tenant in taiſe , this had been a 
g00d recovery and a barre zo all theeſtates. And if lands begiven co.35.4 | 
to husband and wife and the heirs of the body of the husband 32 6 
with remainders over to ſtrangers, and the husband alone doth , 
diſcontinue the whole land by fine, feoffment or bargain and fale 
by deed indented and inrolied, and the writ of entry is brought 
againſt the diſcontinuee, and he doth vouch the husband alone 
without the wife. and the husband doth vouch the common vou- 
chee, and ſo a recovery is hd ; this is a good recovery for the 
whole land and a barreto all the eſtates in taileand remainder and : 
reverſion, but not to the eſtate of the wife for her life after the | 
husbands death. Bur if lands be £iven to the husband and wife and 
the heirs of their two bodies with remainders over to ſtrangers 
and the husband alone diſcontinue, and the recovery is ſuffered as 
1jn the [alt cale, it ſeems this 1s no barre to theeſtates in taile or re- 
mainder or reverſion for any part of the land. And yet,if lands be 
vivento FS and 7 Din taile, and / S diſcontinue the whole, and the 
writ of entry. is brought again{t rhe diſcontinuee ; and he vouch / $ 
alone ; this is 2 good recovery for the one half of the-land and a 
barre co all the eltates, And if lands be given as before to hitt- 
Husand and hand and wife and-the heires of their two hodies, and the writ of 8. 
= entry 1s brought againſt 'them both, and they vouch the common 
vouchee, or the husband alone doth diſcontinne, and the writ is 
brought againit the diſcontinnee, and he vouch thg husband and 
wife both, 2nd they enter into che warranty and vouch the com- 
mon vouchee, and fo the recovery is had , theſe are good recoveries 
for the whole , and a barre to all the eſtares in tailz, and to the e 
{t re of the woman and to all other eſtates. And where Lands 
are given tO a man and his wife and theleirs of che b»dy of che A 
wite; or to the wife and the heirs of her -bodv, and the wri of 
entry 1s broug!it againlt the husband and wife, and they _ 
the 
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the common vouchee, theſe aregood recoveries and will bar che 
husbands and wives, and the eſtates in taile, remainder ard reverſ;- 
on. And where a maarhath tand in which his wife hath a Jointur>, 
or to which ſhe will have citle of dower after his death, if che writ 
of entry in this caſe be brought againſt them both & they vouch che 
common vouchee and fo a recovery. is had, this recovery will bar 
them both : But the husband alone- without her cannot bar her 
of any ſuch eſtate by a recovery, for ſhe may falline 2nd avoid ic 


Pluw. 514, 


L co 3.5.1. after h sdeath. Andit lands be given to husband and wife and the 
| 2E-414- heires of the body of the husband, and the writ of entry is brought 

againſt the husband alone, and he vouch the common vouchee, and 
; ſo a recovery is had with a ſingle voucher , this is no good reco- 
j very of any part of the land, nor bar to any of the etlates albeiz 
4 DE the husband do ſurvive the wite And yet if iands be given to Wo. 
3% others, and the heires of the body of one of them, the remainder 


over to a ſtranger, and the writ of entry 1s brought againlt oze 6f 
them, and he vouch the common vouchee, and fo a recovery is had. 
| this is a good recovery and a bar to all the eitates for the one 
halfe of the land. Iflands be given to A in taile, the remainder to 
ZBintaile, the remainder to C in taile, the remainder to Din fee, 
and 4 doth make a feoffment in fee, and the writ of entry is 
brought againſt the feoffee, and he doth vouch B ( being himin 
the ſecond remainder in taile ) to warranty, and he doth vouch the 
common vouchee; this-is a good recovery and a barreto the ſe. 
cond eſtate taile, and all the remainders and reverſion depending 
thereupon; And vet it is no bar of the firit eitate taile which 4 
£57 hath, If thewricof entry be brought againſt a Mortgagee and he 
Mic. 18. doth vouch thecommon vouchee, and fo a recovery is had , this 
apa is no good recovery to bar or bind the Mortgagor, bur that he 
k:1d by mMAy Center upon the condition broken. SO if one give landsto B* 
Jude, in And his heires ſo long as C ſhall have hetres of his body, and B doth 
the cate ſuffer a common recovery, and voucirthe common vouchee ; this is 
pervce NO g00d recovery to bar the donor of the poſlibility, for in both 
/ Srown. theſe caſes he that is to be barred bath no remainder or reverſion, 
2 {v<-(4$ but an intereſt or poſſibility which cannot receive a recompence in 
value. Burt ifin theſe caſes the mortgagee vouch to warranty the 
mortgagor, or B the donee vouch tie donor, and fo they vouch 
over the common youchee, and ſo the recovery is had ; theſe will 
be good recoveries to bar both them: and their heires for ever. 
And if one have an eſtate in fee {imple decerminable on a Limita» 
tion or a Condition, as if lands be given to A and his heires untill 
B pay to-him 1001. and then that it ſhall remain to B and his 
heires and A in this caſe doth ſuffer a common recovery, and vouch 
che common vouchee: it ſeems this ts no bar to Z and his heires,-. 


Duc that upon paymeit of the +col. hefſhall have the land. $9 if 
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onebyhis will deviſe his land thus, I give unto A my ſon and his 
heires for ever my land in z paying 20-1. to B when A ſhall come 
to 21 years of age, and then that A and his he:res ſhall have it for 
ever; and if A ſhall dye wichour heires of his body, C being then 
living, that then C ſhall have irto him and his heires for ever, and <«, - 
A pay the 291 to B athis full age, and then ſuffer a recovery of 


$3 
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the land ; this is no barto C of hiseſtate, But here it mult be 


that he again't whom the writ of encry is brought, is not cenant of 
the freehold by right or wrong at the time of the writ brought, as 
when the writ is brought againit a flranger that hach nothing in 
the lang, and he doth vouch the tenant in tailz in poffeſtion of che 
tand Or a recovery may be avoided for that het athiath the eſtace 
and the right, is n2irher party nor privy to the recovery, as when 
the writ of entry is brought againſt a difſeifor, and he vouck a 
ftranger that hath nothing 1a the land, or a recovery is had acainit 

Le 


noted that in the caſes. before where it is faid that a recovery is i 

: void, it 15 meant as to the heires and them 1n reverſion and remain- 
der ; for as to the parties themſelves that doe ſuffer the recovery the 
fame is for the moſt part good and doth bind them by way of 
Eftoppell and concluſion, And it mult be noted alfo that a ſtranger 
that hath right co the land ac the time of the recovery {uffered is not 
barred at all by the recovery or by his lacheſs of nox-clatme, cc. 

| as in the caſe of a fine. 

5. Ther me. The recoverors in common recoveries, their heirs and aſſignes A 
dy of Recove- ſhall have the like remedy againſt leſſees for lives and years of the 8. cap. «. 
ries againſt the Jand recovered, their Executors or Aſſignes by diſtreſs, avowry, or &® | nl 
Ren 1c. ation of debt for the'Tents and ſervices reſerved upon their leaſes Lit. 104. 

- nts and ſer- 

vices and up. bat ſhall be cue after the ſame recoveries had : And alſo like aQti- 
on waſt done, Ons for waſte done after the recovery had : And like remedy upon 

a diſturbance in a Preſentation to an advowſon, and in like manner 

and forme as the leſſor ſhould or might have had if the ſame reco- 

veries had never been h1d, albeit the ſame leſſees do never Atturn 

to the ſome recoverors.And if a man make a leaſe for years to begin 

at Michaelmas reſervigs rent, and before Michaelmas he ſuffer a re. 

covery; 1nthis caſe the recoveror ſhall diſtrain for this rent which 

the leflor before the recovery could not diſtrain for. Bur if the re- 

covery kad not been had he might have diſtrained. 
». Where a A recovery may be defeated, truſtrated and avoided. which is cail- oy 
Recovery ed the falſifying of a recovery )in part or in all for many cauſes,as for <, ;*: 5 
may be avoid- that there 1s ſome groſs and ſubſtantial Error inthe manner of the 2: H. s. 
ed, Or nut. proceeding ; but a recovery is not avoidable for falfe or incongru- qÞ.75:** 
_ P ous Latine, raſurc, enteriining, miſentring of any warrant of At- as. b 04. 
And how. £urney, miſreturning «©. r not returning of the Sheriffe, or other 11.77 
Fauxifier d& want of forme in words, and not in matter of ſubſtance, becauſe it C0-3- «1, 
Recovery. 1s done by the conſent of the parties. Or it may be avoided for ———_ 
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the husband alone of the land whereunto his wife hath title of 


dower Or a recovery may be avoided for that another .hath ſome . 5. 4 


eſtate in the thing whereof the recovery is had at the time of the 
recovery ſuffered, as when there is,a recovery had of land whereof 
there is a leaſe or eſtate for years by Statute, El-pir, or the like. Or 
it may be avoided for that the recovery is had by covin, as when 
it is ſuffered by tenant for life to difinheric him in reverſion, or 
when it is gotten by ſome undue praiſe and finiſter dealing, for 
in this caſe it is ſometimes made void by a Yacat or ſentence of a 
Court. And where a recovery 1s avoidable or reverſable for any 
of theſe or ſuch other like cauſes, it muſt be avoided by him whom 
it doth concern that is barred and bound by the ſame recovery that 
ſhould have had che land if che ſame recovery had not been, and 
not by any other whom it doth not concern. As ifan errone- 
ous recovery be ſuffered by tenant in taile ; in this caſe his iſſues, 
or if they faile, the next in remainder or reverſton ſhal! defear it. 
So alſo if the land be recovered againſt a ſtranger, the tenant ia 
raile ſhall avoidit; Andifthe land berecovered againſt a diſſeiſor. 
the diſſeiſce ſhall avoid it; And if the land be recovered againſt 
him in reverſion or remainder, the tenant for years by Statute or 
Elegit ſhall avoidit : but in theſe laſt caſes they ſhall falſifie and 
avoid it during their particular eſtates onely. So alſo the wite ſhall 
falfifie the recovery ſuffered by her husband alone as to her title 
of dower only and no longer and further. And he in the rever- 
ſion or remainder ſhall falſihe and avoid the recovery fuffered by 
the tenant for life either in the life time of the tenant or after- 
wards. But neither he in reverſion or remainder, or any one by 
or under him, or any other can fallite a recovery ſuffered by the 
tenant intaile in poſſeſſion, except it be for ſome ſuch caſes as be- 
fore. And the recoveror himſelf cannot falſite a recovery. So ' 
neither can a Gardian, or a tenant of a Manor, as if one hold land 
of a Manor, and a ſtranger recover the Manor by a fained title ; 
a tenant of the Manor canrfot falſiie this recovery. And in all 
theſe caſes where a recovery is avoidable and a man hath power 
iven him to fallifte; he mult doe che ſame ſometimes by writ 
of Error, as in the caſe of an erroneous proceeding ; and ſome- 
times by pleading and the ſetting forth of the ſpecial matter , 
as in the caſe where the tenant is not tenant of the free hold ; 
or when the recovery is had by covin againſt the cenant for 
life, or the like ; and ſometimes by the ſhewing and ſetting 
forth of the practiſe to the Court, and a motion made that 
a fre may be made upon the Judgement for the cauſes al- 
leadped. 
And thus having done with the Comon Aſſurances that any” 
E | y 
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Indenture. 
Deed Poll. 


Counterparts.. 


2- Quotuples. - 


A Deed. 


by matter of record we come te the Common Affurances thar are 


Chap. 4, | 


made by matter of Fair, viz, by Deeds and Inftruments of writing 


inthe Country, wheretn we muſt ſtay a while upon the learning 


of Deeds in general, and from thence we- ſhall deſcend to the par- 


ticular kinds of Deeds: 


ns 


Cray, IV. 
Of a Deed.' 


Deed is a writing or Inſtrument written in paperor parch- 
ment ſealed and delivered, to prove and teſtihie the agree- 


A 


ment of the parties whoſe deed it is, to the things contained in the 


deed, 

All deeds are either Indented, or Poll. The deed indented 
( which is that which is called an Indenture ) is when the paper or 
parchment is cut and indented And it is deſigned to be a writing 


Terms of 
the Law. 

Co.tuper 
Lit, 35, 


erms of 
the Law. 
Co. laper 
it. 229. 


containing a Conveyance, bargain, contract, .covenants 0r matter ,,;. 2 
of Agreement between two or more, and is indented in the top or H: 6.25. 


ide anſwerable to another-that likewiſe doth comprehend the 
ſelf ſame matter. And this is fo called becauſe it is ſo indented, 
for albeit it be called an indenture and begin in theſe words. Heer 
Indenturg, &c. yetifit be not aRually indented it is no Indenture. 
And of the other fide if jr be not ſo called or theſe words be omit- 
red, yet if it be indented it is an Indenture, And this was aucient- 
ly called Charta cyrographata vel Communic, becauſe each party had 
his part, The deed poll is that which is plain without any indent. 
ing when the parchment or-paper-is-polled.or cut even. - And this 
was anciently called charta de una parte. And this is ſmgle and 
but one. which the feoffee, grantee, or {eſlee for the mo!t part 
hath. The deed -indented is alſs ſometimes Bipartite. 5: of two 
parts, when there are two parties and two .parts of the deed. 
And then commonly the feoffor, grantor or leſſor hath the one 
part, and the feoffee; grantee or leſſee the other part. And 
fomerimes it is -Tripartire. 5. when there are-three parties and 
three parts,” and then commonly each party- hath a part of the 
Indenture. And ſometimes it is Quadripartice, &c., And accord- 
ing to the parts thes doe ſeale interchangeably one to another. 
And-amons theſe parts the part ſealed by the feoftor, grantor 
Or iefor is ſaid to be the principal or original, and therelt are 
called tur Acceſſary, Counterparts or 'Copies,' and yer all of them 


times 


in lay doe make up bur one emure deed. Theſe deeds allo are ſomes ; 


ceR, 


it. 
Js 37%. * 
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times inthe fir; perſon, 25 Noveritss rc. me AB &c. dedi 6 com 
cefſi cc And albeitir be an indenture ſo mage yet «.is good enough. 
And ſometimes they are made in the third perſon, as Ha: Index- 

: tra teftatur Cc, auod idem A B &c. dedit & conceſſit Fc. * The 

55S deed Poll is uſually made inthe firſt perſon, bur if it be made in the 

co- tuper third perſon it is good enough. There are divers other -diſtintions 

Lir-25:36 of Decds, for ſome are Publick that doe concerne Countries , 

s;mb lib. ſome of the Prince. And ſome are private between particular per- 

54.45. ſons, and thoſe private perſons or Subjefts, And theſeonly are 
* intended here. And of theſe ſome are Abſolute, and ſome Con. 
ditional : ſome are inrolled, and ſome not inrolled : ſome con- 
cern the realty, and ſome the perſonalty : And ſome are mixt. 
And ſome of theſe alſo contain matter of Grant, or Gift, atongſt 
which feoffments, gifts, bargaines and fale, Grants and Leafes are 
the chiefe, And ſome of them containe matter of diſcharge, as 
Releaſes, Acquittances, and Defeaſances , and ſuch like. And 
ſome of them contain other matter, as Confirmations and ſuch 
like. Or as others diſtinguiſh, ſome of them are Conſtitutive and 
making, and ſome are remiffory or liberatory. . And the firſt ſort 
are ſome of them creating, ;. ſuch whereby any eſtate, property 
or obligation not having eſſence before, is newly raiſed and cre- 
ated, as the firſt grant of a Rent, Common, w.y &c. Eſtate taile, 
for fife, years, &c. And ſome of them are conveying. 4. ſuch by 
which eſtates, properties and the like being already created are 
conveyed to others, as feoffments, bargaines and ſales grants over 
or alignments, ſurrenders and the like. Thoſe that are of the laſt 
ſort are ſuch as doe deſcribe and teſtifie ſome precedent contrac for 
a duty or fa& to be paid, performed or done, releaſed or diſcharged, 
of which ſort are ail Acquittances, Releaſes, and other fuch like 
matters of diſcharge. 
<«e Wes, But here by the way, two things are to be obſerved, 1. That 
$2.7. there may be and are divers other kinde of Deeds beſides thoſe 
*._ whichare named before, for every agreement put in writing ſealed 
and delivered becommeth a Deed. And: Attnrnments, Exchanges, 

Surrenders, Partitioners, Authorities, Commiſſions, Licences, Re- 

vocations, and thelike,are uſually made, giver, done and granted 

by Deed, And there are divers other inſtruments concerning 

Merchants and other affaires; if therefore any of theſe bee done 

by deed ſuch a deed is for the moſt part ſubje to the rules of deeds 

herein Jaid down. 2 Albeit that feoffments, gifts, bargains, leaſes, 

Atturnments, Exchanges, Surrenders , and ſuch like things may in 

divers Caſes be as well made and done without as with a Deed, yet 

ifa man will make his claime to any thing given or granted by ſuch 
ſeoffement, pifr, &c. by Deed, the Deed mult be ſuch a Deed, asis 2 
good and perfeRt Deed by the rules herein after laid down. 
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”  3-Theparts . In every deed or writing hero are two parts conſiderable. Co. feper, 
a deeb 1+ The externall or materiall parc. #. The parchment or paper, 2p 


wax and writing. 2. The internall. or intellectuall part 5. the - 
ſence, force, virtue and operation of the words and matter there- 
in contained. And in the writing, context or matter contained in 
divers deeds, as feoffments-, grants , leaſes and the like, there are 
certain formall or orderly parts which make up the whole, of 
which the law doth take ſpeciall notice ; as, 1 The Premiſſes, 
the office whereof is to rightly ſer down the name of the feoffor, 
grantor, leſſor, &c. feoffee, grantee, leſſee, &c. and to com- 
prehend the certainty of the thing granted or leaſed. And here. 
in in ſome- deeds there is alfo a recitall of ſome things, and in ſome 
deeds an Exception of ſome part of rhe thing granted before by 
the deed. 2. The Habeadaum , the office whereof is to name 
apain the feoffee , leſſee, &c. and ſet forth what eſtate he ſhall 
have and for what time he fhall hold the thing given or granted. 
3. There is ſet down and expreſfed rpon what termes and condi- 
tions the eſtate of the thing granted ſhall be held. And therefore 
there is ſometimes contained therein a Texendum, to ſet forth by 
what Tenure-the grantee ſhall hold the land granted. 2 A Re- 
ſervation or Readendum , to ſet forth by what Rent he ſhall hold 
the land. 3. A Condition. 4 A Warranty. $5. Covegngnts. 
6. The Concluſion after this manner, 1» cxius ret in ;fimoninWc 
wherein is ſet forth. the date of the deed, containing the day, 
moneth and year, the ſtile of the King or. year of our Lord, 
And all theſe are ſometimes contained under the Premiſles an1 the 
Habenaum. 
4. The nature All the parts of a deed.indented in a Judgment of Law doe plow. 134; 
| 4 0-7 ogaar] , make up bur one deed, and every part is of as great force as all ——_ 


deed poll, the parts together, and they are elteemed the mutua'l deeds of $e&. 370. 


with the diffe- Either party , and either party may be bound by either part of the 2 v#-44 


rence thatis ſame, And the words of the Indenture are the words of either 
berwcen party, And albeit they be ſpoken as the words of the one party 
then, only, yet they are not his words alone, but may be applyed to the 
other party 1f they doe more-properly belong to him : for every 
word that 1s doubtfull ſhail be applyed and expounded to be ſpo- 
ken by bim to whom they will belt agree according to the intent of 
the parties ; and they ſhall not be taken more {trongly againſt 
one or beneficially . for the other,: as the words of a deed Pol 
ſhall. * 1f therefore 4 by indenture enfeoffe 3 upon condition +11 w.7, 
and then doth enter for the ccndition broken, in this caſe it hath 32 ye: 
been held that & in his pleading may ſhew forth the deed thac he 
himſelt ſealed, and that this is ſufficient. '. And therefore alſo it is 
thoug' t that an Indenture made- in the firſt perfor: isas good in 
Law asan Indenture made in the-third Perſon when both parnes may 
have */*' 


-Finches 
Law. 109, 


Flow. 434. 
42 1, 


Trin 28 
7. Co. DB. 
per. Cu! t- 
am. Co. 
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have to this put to their Seales, for if an Indenture made inthe | 
third Perſon or in the firſt perſon, mention be made that the prantor 
onely hath put to his Seale and not the grantee, then is theinden- 
ture only the deed of theegrantor, but when mention is made that 
the grantee alſo hath pur his Seale to the indenture, it ſhall be faid 
to be the deed of them both. 

And although both parts of the indenture are-but as one parr, 
yet the deed of the grantor 1s as the Principal, and the other is 
not but a Counter-part And therefore if the leſſor only ſeale and 
not the leſſee, yet it is as good as if both had ſealed, and if there 
be any difference between the Parts, the Counter-parts ſhall be 
made to agree with the principa), and it ſhall be deemed the mit 
priffion of the Clark. 

This deed is the ſtrongeſt kind of deed of the two, for this 
worketh an Eſtoppel. i. doth bar and conclude either party 
to ſay or except any thing againſt any thing contained in it, 
for if a leaſe be by indenture, both parties are-concluded to ſay 
that the leſſor had nothing in the land at the time of the leaſe 
made, fo that if the leffor hap to have the land after by purchaſe 
or deſcent, the leſſee may enter upon him by way of concluſion, 
and the leſſee by eſtoppel ſhall be forced to pay his rent. Bur it is 
otherwiſe of a deed poll, for this is commonly but of one part which 
is ſealed by the feoffor, leſſor, &c. only, And this ſhall be expoun- 
ded to bethe ſole deed of the feoffor, lefſor, &c. and the words 
therein contained ſhall be ſaid to be his words and ſhall bind him 
only, and be expounded alrogether in advantage of the feoffee, 
leſſee. &c. and againſt the feoffor, leſſor &c. and this doth nor 
work any Eſtoppel againſt either party, But if a deed be inden- 
ted or poll, and there be therein reciprocal Covenants between 
them from one to another, albeit there be{but one part, yet if each 
of them ſeale it and deliver it the one to the other, this is good 
for both parties, and each of them that can get the deed into his 
hand to ſhew or plead, may take advantage thereof againſt the 
other. And inthis caſe the deed is uſually kept by one indifferent 
between them both. 

Note here firſt of all, that ſome deeds are void from the begin- 
ning and do never take effect, and amongſt theſe ſome are abſo- 
lutely void and void againſt all perſons, and ſome are void only 
ro ſome purpoſes and againl(t ſome perſons. Somealſo that are not 
void from the beginning are notwithſtanding voidable, and that 
ſometimes by the party himſelf that made them or any others, 
and ſometimes by others and not by himſelf. And fome deeds 
are good in-their firſt creation and well made at the fir{t, but be- 
come void by ſome matter -x peſt fatto. And this may be either 
by an extrajudici;1 a, as raſure, or the like, or by a judiciall 
E 3 a. 


Eſtoppell, 
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where a deed 
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be good and 
ſufficient. 
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A vacat of a 
deed. 


af it, 


Things requi: 
fite ro make a 


| Deel. Chap. 
a&, ;. when by the ſentence of a Court a deed is damned and made 
void, which is called a Vacat of the deed. 


ly ſet down, and be ſufficient in Law for the compoſition and 
frame ofthe words. And this is called the legal part, the Judge» 
ment whereof belongeth to the Judges of the Law. 2. That there 
be a perſon able to contract, and to be contracted with, and a 
thing to be contracted for, and that all theſe be fer down by ſuf- 
ficientnames. - 3, Reading. s. Thatſif. it be an illiterate man that 
is to ſeale the deed,and he deſire to heare it read, that it be truly 
read or the contents thereof truly declared to him. 4. Sealing 5, 
That the deed ſo written be ſealed by the party or ſome other by 
_ his appointment for a further teſtimony of his conſent thereunto. 
5. Delivery. 5. That the deed fo written and fealed be delivered 
by. the party or ſome other by his appointment as his deed. And 
theſe laſt things being matters of fac are'to be tryed by Jurors. 
6. That the ground, foundation, end, and purpoſe of making the 
deed be good and not againſt the Law. Otherwiſe in moſt of theſe 
cafes the deed is void ab initio. Allo in ſome caſes to perfe& the 
contract and make the conveyance of the thing intended to 
be paſſed thereby good , ſome other ceremonies or comple- 
ments are requiſite, as Inrollment, Livery of Seifin, Atturnmear, 
otherwiſe the deed in part at leaſt becommeth fruitleſs and 
vaine. For a deed may be void, either for that the writing is not 
in parchment or paper , or being ſo, is not legally and formally 
drawn ; or being ſo, there dothwant a perton able to give or 
make, or capable to have, ortake, or a thing to be contracted for ; 
or if ſo, for that it is not duly ſealed and delivered, or if fo, for 
that it is not truly read at the time of the ſealing, and delivery, or 
if fo, for that it 1s made void by ſome ſpecial law, as being made 
up2h an uſurious Contract, by durefle, or the like Or it may at 
leaſt in part loke his force afterwards by neglect of inrollment, 
Livery of Seilan, or Atturnment in cafes where theſe things are 


requiſite. 


&e, Inxeſped Every deed well made muſt be written. 7. The agreement 
ef the wricing muſt be all written. before the ſealing: and delivery of it : for if a 


Fl 


Fo the making of every good Deed, containing any agreement Eo: TOO 
theſe thingsare requiſite. 1. Writing. s, That it be written in 35.36.co. 
deed good. .. parchment or paper, and that the agreement be legally and forma]. ** 5: 


Perk. SeQ* 
149, I 37+ 


See infra. 


See infras 


Perk.SeQ. 
IZ7»&Cc, 


See 1157S» 


Perk. ct. 
118. Ce. 


man ſeale and deliver an empty peece of paper or parchment, albeit tuper. Lit. 


he doe therewithall give commandement that an obligation or 
other matter ſhall be written in it ; and this be done accordingly 


17. 


2 | Co. 


jet this is NO good deed. 2. This writing mult be in paper or -—y 43 
parchment, for :f an agreement be written ona peece of wood, 229. F. N. 


linnen, the barke of atree, a ſtone, or the like, and this be ſealed 


> 122, 
Lit, 


and ceLvered , this is no good Geed. Bur it may be written in 27H & 5. 
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any language, or in any hand And therefore it is held that a deed 

written in French or Latine, and in Text, Court, or Roman hand, 

is as good as a deed written in Engliſh and in a Secretary hand. 

perk 56t- And albeit the writing be beſides the lines, or the lines be written 

BT 296. crooked, yet this will not hurt the deed' And if there be any Al- 

5 w teration, raiſure, or enterlining made in any part of the deed before 

the delivery of it ; this will nothurt the deed. But in ſuch caſes 

it is policy to make a Memorandam of it upon the back of the deed, 

and to give the witneſſes notice of it, for otherwiſeif it be inany 

c place material, as in the name of the Grantor, Grantee, in the 
limiting of the eſtate, or the like, and eſpecially if it be ina deed 
;71co, Poll, the deed is greatly ſuſpicious: 3- The matter written muſt 

| luper Lit- be legall and orderly for manner and matter. s, There muſt be 
« 2 words ſufficient to ſet forth the agreement and bind the parties, for 
a deed may be void and loſe his vertue in all or part for repugnancy, 
incertainty, and divers other matters ( whereof ſee in expolition of 

Fire #2 Deeds 5nfre, ) But it is not material whether the deed be in the 

ments. 5. Firſt, or inthe Third perſon fo as the words be aptly applyed. For 

Dicer. ifa deed Poll be in the Third perſon viz. Qzog preſens [criprum te= 

ftatur Cc. quod idem A dedit & tradidit &c. Or an Obligation be 

in the Third perſon, viz. M. quod [ S debet ID: 201. &c, theſe 

are good deeds notwithſtanding the Statute of 38 E. 3. cap 4.which 

is meant onely of Obligations made beyond the Seas, So if the 

words of a deed indented run in the Firlt perſon, it is as good as 

Co.5.121, ifit werein the Third perſon. Neither is it neceſſary that the Eng- 

Sc 0272, liſh or Latine whereby itis made be true and congruous, for falſe 

Numb. 3. and incongruous Latine or Engliſh ſeldome or never hurteth a deed 

for the rules are, Fal/a orthographia non vitiat chartam. Falſa gram- 

matica non vitiat conceſſionem.Neither is itneceſlary that every deed, 


| | tics haveall the parts of a deed before fer down, as Premiffes, Habex- 
; anm, &c. for a deed may be good without Haberdam, warranty,Re-__ 
| ae ſervation or Covenant. And a deed is good albeit theſe words 
q Kelw. 70, 1 the cloſe thereof /n cn ret teſtimonium Sigillum menm appeſus 
| be omitted, and albeit there be no mention made in the ſame that 
2 the deed was ſealed and delivered,ſo as in truth it be duly fealed 
þ Co.2-5+5. and delivered and the ſealing and delivery can be proved. Alſo a 
[ 18" py. deed is good albeit itmention no time or place of dare or making, 
; Sect. 120. or have a falſe date. i. be dated at one time anddel:vered at ano» 


Lie &F®® ther, and albeit it have an impoſſible date, at the 30 of Febrn.y 
or the like, for anciently untill the time of EF. 2. and E. 3, the 
deeds had no date, becauſe the Law was then held to be that if a 
deed were dated before the time of memoxy. it was not pleadable 
except it were of Record, but it might have been given in evidence. 
But he that doth plead fuch a deed without any date, or with ſuch 


an impoſlible date muſt ſet ferth the time when it was delivered. 
E 4 The 
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114,905 perſon making it be able to give, grant, make, or doe the thing vez. ** 


of rhe perfons —_ 9 
Re ehire. contained in it, that the perſon to whom it is made be capableof _—_ 
#019.5ce + 


- untoand the thing to begiven, granted, made or done thereby, for if it be & an. in- 


Chap. 2” 


= 099 5 made by, or to any ſuch perſons as are diſabled, as Tnfants, Aliens, =. 
_—_— women Covert, Perſons attainted'of Treaſon or Felony, Idiotsand "ns "ag 
ſuch like, it will be void mall or part: But any perſon-naturall make Mtneoinira 


or female, or politique, as ſole Corporations,” or Corporations ag- 
erepate of many, Eccleſtaſcicall or Femporall, not diſabled by law 
may give or take by deed: Alſo there muſt befome matter where- 
about the contrat may be converſant, Ir is therefore faid that in 
every grant there muſt be Grantor , Grantee, anda thing to be 
granted, and in every Obligation an Obliger, Obligee, and thing * 
to which thr Obliger is bound, and -ſo of Feoffements and 6- 


ther deeds. 
3.Irireſpe The third thing required in every well inade deed is, That if the —— 3 
of the reading. Party that is to ſeale it be a blind or or an illitkrate man, and deſire 14.5. ic 
of ir. to heare-it read, that it beſo, for if ſucha man beto ſealea deed, 


and he deſire to heare it; or to here the the Contents of it Read 
or declared to him firſt, and it be not done; and he afterwards ſeale 
and deliver it, this is no good deed. So-if upon or without any ſuch 
requeſt made by him that is to ſeale and deliver it, the party him- 
ſelf to whom it is made; or a {trangerſhall read the deed, or declare 
the contents thereoffalſly and otherwiſe then in trath its; the deed 
will be voyd at lea{t for ſo much as ts ſo miſread or miſdeclared. Bur 
if the party himſelf that is to ſeale and deliver it before the ſealing 
and delivery thereof cauſe another that is a ſtranger covinouſlly to 
read it, or declare the coatents thereof faſly co him, and other- 
wiſe then it is, of purpoſe to make the deed voyd'; this will not hurt 
the deed : So ifthe party that is to feale the-deed can read himſelf 
and doth not,or being an ilſeterate or a blind man doth not require 
to hear the deed read, orthe contents thereof declared, in theſe 
caſes albeit the deed” be contrary to his. mind, yetit is pood and 


unavoydabce. 
The fourth thing required in every well made deed' is, that it be \<rmes of 
—Abu.og ſeale#. Bur this ſealing of deeds in times paſt was not uſed, for t he ea,” 0: 
af it... > Saxons uſed onlyto ſubſcribe their names and to adde the figne of fuper-Lic 
the Croſſe and to ſet down a great number of Witneſſes. And af. "<p 
rerwards the Normans brought in'with them the fealing of deeds 9%: 
bue by-degrees, for firit the Kings and a few of the Nobility uſed ir, 
2nJ to ſale with their Seates of Arms; afrerwards ail the Nobil'ty 
uſ:d it, and then the Gentlemen', aud about the time of E. 3. all 
men beg to uſe ſealing of deeds, which hath beencontigued ex er 
fiace,. 1» chat r:.0W it 15 of neceffiry, in ſo much that ifa deed t e 
Gere fo well writcen before anddehvered afterwards, yecifirbe 
not - 
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The ſecond thing required in every well made deed is, That the © 2. 73. 


A . % wc WL. 
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rerk.Set. not ſealed between the writing-and delivery, it is nota good Qeed. 


I,0. I 4. 


134. Burt if a firanger ſeale-it by the allowance or Commandement pre- 
cedenr, or agreement ſubſequentrof him that is to ſeal it before the ” 


delivery of 1t, it 1s'as well as if the party to the deed did ſeal it 
himſelf. And therefore if another man ſeale a deed of mine, and 
I take it up after: it 1s-ſealed and deliver it as my deed , this is ſaid 
to-bea good agreement to, and allowance of the ſealing, and lo a 
Perk Seft. 500d deed. And- ifthe party ſeal the deed with any Seal beſides 
132 ** his own, or with a ſlick or any ſuch like thing which doth make a 
print. it is good, And althoughat be a Corporation that doth make 


the deed | yet they may ſeal with any other ſeal beiides their_ 


Dork $e, COMMON Seal and the deed never the worſe. And if there 
r . 


"and with: one Seal, yer if they make diſtint and ſeverall 
prints ; this-i5-a very ſufficient ſealing and the deed is good e- 
Cd, 2:4 5+ nought. ng ; | 
Perk.Set. The fifth-thing required in every weltmade deed is, That there 5. Inreſpe& 


1379H- beadelivery of it. And for this it muſt be known, that delivery of the delive. 


ghee : ; . ry of it. And 
_ _— - by uyay Kee 9 wo doingſhorhing, w_ m= what ſhall be 
. 4, by laying lomething and doing notaing, or 1t may de gig a oa 


by both:And either of theſe may make a good delivery and a perfect delivery, or 
deed. But by one or both of theſe ic muſt be made, for otherwiſe nor. 

1. In reſpe& 
of the perſon * 


E : oy : | that docl 
ſelf, or hap to get itinto- his hands. yet will it do him no good nor makate'* 


6.327 


albeit4c be never ſo well ſealed and written, yet- is the deed of no 
force. And though the party to: whom it ismadetakeirto him- 


Ferk.Seat, Mim that m:de it any hurt untill it be delivered. Anda deed may 
098 be delivered by the party himſelfthat doth make it, or byany 0- 
i1.45.3, ther by his -appointment or authority precedent, or afſent or a-- 
35 47-E. greement ſubſequent, for cywis ratihibirio mandato 4quiperatar. 
Eh And when it-is delivered by another that hath a good authority 
and doth purſue it, it is as good a deed as if it were delivered by the 
party himfelf , but if he doe not purſue his authority then it ts 0- 
therwiſe. And-therefore 1f a deed or the contents thereof be read 
or declared to a man that 15to ſeal him; and he (being illicerate) 
doth deliveir him to a ſtranger, and bid him Examine him, 'and if 
it be ſo as it was read to him, then to deliver him as tis deed, other- 
wiſe to redeliver him to bim again that made it, in this caſe if the 
deed be in truth, otherwiſe: then it was read; and y«t notwith- 
{tanding he ro whom it was delivered doth deliver him to him,to 
whom it is madc, this delivery ſhall not availe, neither is the deed 


be 20. to ſeale:one deed, and they ſeal all upon one peece of wax Hh 09/& 


fl  140Q0QN 


Dyer 1c- — | 
= adn dy this delivery become a $00d deed. 


13788, And ſoalſo adeed may ve delivered to the party bimlelfro whom 


ber te, © tis made or to any other by ſufficient authority trom him : or it 
35.320. May be delivered to any ſtranger for'and in the behalf, co the uſe 


7.2.79 of tum to whom'ir is made without authority. Bur if it be Gehver- 


13H 48, £6: 


2. Tnreſpe&# \- 
of him to 
whom ir ts 
made. 
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.xed to a ſtranger without any ſuch,declaration, intention or intima- 
tion, un'eſs it be in caſe where it is delivered as an eſcrow, it ſeems 

this is not a ſufficient delivery. And yet if an Obligation be made PY*r 192. 
to the uſe of a third perſon expreſſed by the deed, and the obligor 

deliver it to himto whoſe uſe it is made, this is ſaid to be a good co. 2, 4: 

mea delivery. And albeit it bedelivered before or after the day of the *19%-492 
|) forge 00g _ date of it, yet it is g00d enough : but if it be delivered before it be 
4 Inreſpe& ſealed it is nothing worth. And where it 15 delivered before the 


of the manner date, yet in the pleading of it it muſt not be ſo ſet forth. 
and order of Tf T have ſealed my deed, and after I deliver it to him to whom Co-9.1379. | 
delivery. jt is made, or to ſome other by his appointment, and ſay nothing 45. 2 | 
this is a good delivery. So if I take the deed in my hand and uſe uper Lic. | 
theſe or the like words; Here take him, or this will ſerve, or I deli- Al p16. | 
ver thisas my deed, or I deliver him you, theſe are deliveries, $0 | 
ifI make a deed of land to another, and being upon the land, I ; 
deliver the deed to him in the name of Seifin of the Land ; this is a | 
good delivery. So if the deed be ſealed and lying ina window, or 
on a Table, and I uſe theſe or the like words; There he is, take it as 
my deed , this is a good delivery aud doth perfe& the deed, for as 
a deed may be delivered by words without deeds, ſo may it alſo be | 
delivered by deeds withous words. But ifa man feale and acknow- ajugge4 & 
ledge before a Major or other Officer appointed for that purpoſe a Trin. 27. | 
writing provided for a Statute or a recogniſance, this acknowleds- me 
ment before ſuch an Officer ſhall not amount to a delivery of the 
deed ſo as to make it a good Obligation, ifit happen notto be a 
£00d £tatute or Recogniſance. Y 2h 
"1 JR ER The delivery of a deed asan eſcrow is ſaid to be where one doth 
Quid. make and ſeale a deed and deliver it unto a ſtranger untill certain j 5: *:. 
conditions be performed, and then to be delivered to him to whom 14 : 8. 


28. 14 Ho 


the deed is made to take effect as his deed. And ſo a man may de- ?*. AT 
liver a deed, and ſuch a delivery is g00d, Bur in this caſe two cau- Set. +0, 
rions muſt be heeded. 1. That the form of words uſed in the | *4?* | 
delivery ofa deed in this manner be apt and p:oper. 2. That the 114. #1ts 
deed be delivered to one that is a ſtranger to it and not to the patty \uuents 
himſelfro whom it is made. The words therefore that are uſed in r3.15,cc. 
the delivery maſt be after this manner. I deliver thisto you as an {;,13%. 
eſcrow to deliver to the party as my deed upon condition that, he 48. 36. 
do deliver you 201. for me, or upon condition that he deliver-up 
the old bond he hath of mine for the ſame money, or as the caſe is. 
Or elſe it muſt be thus. Ideliver thisasan Eſcrow to you to keep 
untill ſuch a day, &c. upon condition that if before this day he to 
whom the Eſcrow is mace ſhall pay to me 101. or give to me a horſe, 
or. infeoffe me of the Manor of Dale, ( or perform any other con- 
dition ) that then you ſhall deliver this Eſcrow to him as my need. 
For if when I ſhall deliverthe deed to the ſtranger, I ſhal uſe theſe 
or 
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or the like words. I deliver thisto you as my deed, and that you 


ſhall deliver it to the party upon certain conditions : Or, I deliver 
this to you as my deed to deliver to him to whom it is made when 
he comes to London, in theſe cafes the deed doth take 'effo& 
preſently, and the party is not bound to perform any of the 
conditions. So it mult be delivered to a ſtranger , for if 1 
ſeale my deed and deliver it to the party himſelfe to whom it 
is made as an Eſcrow upon certain conditions &c in this cafe 
let the form of the words be what it will, the delivery is adſolute; 
and the deed ſhall take effect as his Leed preſently, and the party is 
not bound to perform the conditions ; for 7s trad:ticxilus Chartas 
rum non quod diftum ſed quod faitum tft i»(picitur. But in the 
firſt caſes before where thececd is delivered to a ſtranger, and apt 
words are uſed in the de!1v&ry thereof, it 15 of no more force untill 
the conditions be periormed, then if 1 had made it and laid it b 

me and not del:verec it at all, and therefore in that caſe albeit the 
party get it into liis tands before the conditions be performed, yet 
he can make n9 u{e of 1t at all, neither will it do him any g00d. 
But when the conditions are performed and the deed is delivered 
over, then the deec ſhall take as much eſſe as if it were delivered 


- immediarely to the party to whom it is made, and no a& of God 


or man can hiader or prevent this effe&t then, if che party that doth 
make it be not at the time of making thereof diſabled to make it 
He therefore that is truſted with the keeping and delivery of ſuch 
a writing ought not to deliver it before the conditions be perfor. 
med, and when the conditions be performed he ought not to keep 
it but to deliver it ro the party. For it may be made a queſtion whe- 
ther the deed be pertect before he hath delivered it over to the par- 
try according to the authority given him. Howbeir it ſeems the de- 
ltvery is good, for it is {aid in this caſe that if either of the parties 
to the deed dye before the conditions be performed, and the cons 


_ ditions be after performed, that the deed is geod, for there was :x.-. 


Co. 3+ 35s 


See infra 


v, 


ditio incheata inthe life time of the parties, © poſtea cinſummat 
exiſtens by the performance of the conditions it taketh bis effe&t by 
the firſt delivery without any new or ſecond delivery, and the fe- 
cond delivery is but the execution and conſummarion of the firft 
delivery. And therefore if an Infant, or woman c. vet deliver a 
deed as an Eſcrow to a ſtranger, and before thec: nitions are 
performed the Infant is become of full age, or the woman is become 
ſole, yet the deed intheſe caſes is not become good. And yet if a 
difſeiſee make a deed purporting a leaſe for years, and deliver it to 
a {tranger out of the land as an Eſcrow, and bid him enter into the 
land and deliver it as his deed, and he do lo, this is a good deed, 
and a good leaſe, ſo that to ſome purpoles it hath relation co the 
time of the firſt dehivery,and to lome purpoſes nor, 
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In caſe where a deed is meerly void and dqth take no effect by _—_— 


- his firſt delivery, as where a woman covert doth ſeale and delivers. a7. 


a deed, or the like, and ſhe after being ſole after her husbands 
death doth deliver the deed again, in this caſe the deed is become 
go0d. So where a deed originally good doth become void by matter 
exlpoſt fao, as by breaking the Seal or the like, if the party to the 
deed ſeal and deliver iragain, by this means the deed is become 


£00d again. But regularly there may not be two deliveries of a 


deed, for where the firſt delivery doth take any effeR atall, the 
ſecond delivery is void. 

And therefore it is held that if an infant or a man by durefſe 
of impriſonment do make ſeal and deliver a deed &c. ( in which OY 
caſes the deed is not void but voidable ) and after the Infant co, 5. r15+ 
being of full age, or the man impriſoned being at large, doth 
deliver this deed again the ſecond time, this ſecond delivery is void: 
Debile fnndamentnm fallit epus, So if a man bedifleiſed and make ._ c_.. 
a leaſe for years 1n writing and deliver the deed, and afcer deliver Lit. 48. 
it upon the ground, this ſecond delivery is void, for the firſt de- 
livery made 1t his deed ; hut if he had delivered itas an Eſcrow to 


bedelivered as hisdeed upon the ground, this had been a good 


ſecond delivery. And by all this that hath beenfaid it appeareth, 

that the putting to or ſubſcribing of the parties name.or mark to xv 
the deed he is o ſeal is noteſizntial, for a deed may be good albeit Tone of 
the party that doth ſeal it doth never ſet his name or his-mark to it, ric. Far.s 
ſo as it b2 duly fealed and delivered, Bur it isthe beſt and ſureſt J-<5c<r5 
way notwithſtanding to have the name or mark of the party ſub- IM 
ſcribed, for by this means the deed may be the better proved when 

the witnefſes are dead. 

Note here that albeit a writing or Eſcrow that is not ſealed 

and deliveredin manner as aforeſaid may not be uſed nor pleaded 

as a deed, yet it may ſerve and be uſed as an evidence and proofe of 

the agreement contained therein. And whatſoever may be done 

by word without any writing, may much more and better be done 

by writing unſealed or ſealed, thouph ir be not delivered as afore- 

ſaid | 


And the Jaſt thing require] in every well made deed is, that it 


6. Inreſpet have a good foundation. and be toa good end, for albeit a deed 


bave all the qualities ofa good deed before required, viz. that it 
be well made, read, ſealed, and delivered. yet it may be void or at 
leaſt voidable tor other cauſes, as when it 1s either unjuſtly gotten 
and obtained, or corruptly, in purſuit andexecution of ſome diſho- 
ne!t agreement, or to a diſhoneſt end or purpoſe made.A deed therc£ 
fore whether it be a feoffment, gift, grant, leaſe, releaſe, confirma- Co, 2. 9: 
tion, or obligation that is made or obtained by mavaſſe or auriffe a ey 
s. when one doth threaten another to kill or maim him, if he will 456 


not 
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not make him ſuch a Deed, or doth impriſon another uiitill he make 
him ſuch a deed, and chereupon he make the deed, a deed thus ©b- 
rained by force and through tear to avoid dangeris void and will 
not bind him that made it nor availe him to whom it.is made: In 
which matter theſe things muſt be obſer. ed. 1. That there muſt 
be ſome threatning oflife or member, or impriſonment, or ſome 
impriſonment or beating 1t ſelf, for ifit be onely a threatning to 
take away goods. .orto burn a houſe, or the taking and keeping of a 
mans goods, or the like, this will not make the deed madeupon that 
occaſion to be per dwy'ſſc. 2. It mult be a threatning, beating or im- 
priſonment of the party himſelf that doth make the deed, or of his 
wife ; for if it be a threatning, beating or impriſonment of any other 
beſides the party himſelf that doth make the deed or his wife, this 
will not make the deed to be by 4»reſſ-, 3. Thethreatning, beating 
or impriſonment muſt be to 'his end and hereupon the deed muit 
be made, for otherwiſe the deed ſhall not be ſaid to be by 
dureſſe. As for examples. If fqur: do threaten one to impriſon 
him if he will not ſeale a deed tg one of them 4. and he ſo doe; this 
deed ſhall be ſaid to be gotten by 4x-eſſe. and therefore void. And 
if one threaten a man to kill him unleſs he will feal a deed to him 


and three others, and he do ſo; chis is void as to all the foure. For 


if one threaten another to: kill or maim him it he will not ſealea 
deed to a ſtranger, and thereupon he do ſo; this is void as if it 
were to-the party himſelf. 1f one threaten to kill, wound, orim- 
priſon me to make me ſwear or promiſe to ſeale him ſuch a deed, or 
imprifon me until I do'ſo, and afterwards at another timeand in 


another place, when I am at liberty 1 do it accordingly : this ſhall - 
be faid to be made by dxreſz and void. IfI be in priſon at one mans *® 


ſait, and then another man doth cauſe me to be uſed more ſevere- 
ly in priſon to compel me to make him ſome deed, which 1 doe 
thereupon make to him , this deed ſhall be faid to be gotten by du- 
reſſe and therefFre void. 

But if 1 be impriſoned at one mans ſuit {be the cauſe juſt or not) 
and being in priſon I mike an Obligation, or any other deed to a 


chird man : this ſhall not be faid to be by 4zz-ſe butis a good 


deed. Soif one threaten me to take away my goods, burn or break 
my houſe, enter upon my land, kil] or wound my father, or mo- 
ther, brother, orſiſter, orfriend, or doimpriſon any of them, and 
thereupon I ſeale a deed ; this is good and ſhall bind-me. So if one 
diſtrain. my beaſts to compell me to ſeale a deed and will not de- 
liver them unleſs I do ſo, andthreaten me that if ] take the beaſts 
again and not ſeal the deed he will kilkme, and thereupon I ſeale 
the deed : this is a good deed and ſhall bind me. }f I bearre- 
ſted upon good cauſe and being in priſon or under arreſt T make 
an Obligation , feoffement or any other deed to him at whoſe ſuir 1 
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am arreſted for my enlargement and to make him ſatisfaRion, this 
ſhall not be ſaid to be by durefſe. but is good and ſhall bind me. 
And therefore if Auditors in an account do commit an accomptant 
to priſon, and then he make an obligation to his maſter for the Ar- 
rearages,this is good. And if one in priſon for felony grant a rever- 
fron of land to another.to help him out of his trouble, this is a good 
grant, If 4 and B enter intoan obligation upon thethreatning of 
B onely , this is a good obligation. by A that was not threat- 
n.d. 
And if one make an Obligation by dureſſe, and after being a 
large take a defeſance upon it, this makes the Obligation good a- 
gain, andthe obligee is concluded to ſay it was by dureſſe. A Deed 
alſo made upon or in purfui: and ex-cution of an uſurioys contra, 
7. ſuch a contrac as whereupon the lender is ſure to have in money 
or monies worch for the loane of the thing above the Principall 52% 
more then after the rate of #\ for the 1001. by the year alſo is void : . Ag 
In which matter theſe caſes are to be obſerved. If one 6. Decembr:s + 


x Bro, Detfe, 
{ance 17 


Terms of 


borrrow 3ol. untili the ſecond day of 7axe next following to' be paid ofog 
then for it 33]. for the principall loane, if the ſonne of the Obligee £l.ch8 


be then alive, and if he die before that time, that then he ſhall pay 
but 271. which is lefſe then the principal ; in this caſe this con- 
tra is uſurious and corrupt, and therefore the Deed:that doth con- 
Cain It 15 VOIL. 
1f one borrow 100). and for this mortgage land above the value c,,q... 
of fl. by the yeare, on conditionthat if the Mortgagor pay the mo- calc. 
ny 3t the years end, that theeſtace ſhall ceaſe, this is an uſurious jj i 
contraQ, therefore the deed whether it be a deed of feoffinent, 
orant, or {eaſe containing it isvoid. $0 if T lend another man 1ol. 9) 
for a yeare and take ſecurity by Statute or Obligation that the 
borrower pay mee the lender 22l. for it , this contra is ufuri- 
ous, and therefore the Statute and Obligation void. - But if the a- 
ercement and <tatute or Obligation be , that if te borrower pay 
notthe 101]. within the year that then he ſhall pay 20). for it; this 
is no uſury, and. therefore in-this caſe the deed is-good. If one 
come to.me.to borrow gobl.of me and tell me he is unable to pay 
it together, and therefore he defires he may pay itin twelveor 
thirteen years, and doth offer therefore to give me for my kind. 
neſs 2col over and above beiides the ufe to let him have ie ſo, 
and” then the 5ool. the intereit, and the 200] is caſt together, 
and ſo we agree upon an Anuity of gol. pry annum for four- 
teen years, Which is aſſured by Eonveyances unto me ; in thts 
caſe the contra is uſurious,, . and all the aſſurances made to perfect 2-(5 0-252 
itare void. And yet regularly where the Principal money ts lolt curiz 1; 
the contra is not uſurious. If a man deſire to borrow of me 1091. 1414 B. * 


- . + Ia 
for a yeare, and I am content to.let him have it for the uſe of Hs 
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bur withall I compell kimto take a leafe of me of a houſe at 6o 1. 
rent, which in truth.is worth but 301 this contract is uſurious, and 
therefore the aſſurances thexeupon made void. | Ze fic de fimilibus, 
Bur if a man the 174 of 7xly 1579. grand mea rent of 20:1. p;y 
ann1m for. the loane of 100 |. to be paid every half year,. arid the * 
firſt payment” at Chriſtmaffe 1580. and it is agreed between us 
that ifhe pay the 100] the 17 of /aly 1580 thar then the rens 
ſhall ceaſe ; this contract is not uſurious, and therefore the afſuran-' 
ces thereupon made are not void but good. Bur if in this caſe 
there be a.private or collateral agreement between- us that he ſhall 
not pay the 1co1: and redeem the rent, and that clauſe be pur in on- 
ly to evade the Statute, tlren is the contract. uſurious notwith- 
ſtanding, and the deeds and aſſurances thereof vgid. Er fic de ſimi- © 
libuss If one borrow 100k. after the rate of & 1. per centum, and; 
the borrower. do afterwards pay part of the principal and ail the 
ufe within the year ; and the bender doth receive it, or the lender ' 
doth ſue for his money within the year , theſe ſubſequent 2s do 
not make thecontra& or deeds or aſſurances thereof void, for it is 
a rwie, that if the original contract be not ufurious no matter ex 
poſt fatto can make it ſo. If one borrow of me 101. and-bind him- 
ſelf to pay me by a day, and moreover bind himſelf that.if he Pay 
it not by the day, that he ſhall pay me 201. for it., this contract. 
and the deed for perfetion of it are good, for this is not uſurious, 
for all Obligations with conditions for payment of money lent are 
of this nature And yet ifone berrow 100l. of me and for this 
mortgage land tome ofa greater value then 81 per a»»«#m 0n con- 
dition that if he pay the money'at any time beforethe years end 
then the aſſnarancerto be void; this ſhould feem to be an uſurious 
contract, for in this caſe I am ſure to have by the agreement more 
then after therate of $! per centurm, and lo it isnotin the laſt caſe 
before. If one borrow 100 | for a year and give the Broker 251. 
to procure it ;, this willnot make the contra& uſurious northe aſſu- 
rances void; bur for this the Broker may be pumtſhed. 


Aiſoall Obligations made -to a Sheriffe contrary to the Statute Obligations' 
made to a 


Sheriffe 
trary co the 
ſtature. 

defraudone that ſhall afrerwards buy the ſame thing. 1s void. For” Collufion in 


it is ro this purpoſe provided by a Statuee Law, That all fraudu- fraudulenr 
COnveyances. 


$4. To deceive 
 purchaſors. 


of 93 H. 6, ch. 10, are void or at leaſt voidable by pleadiag. 
But of this ſee in Obligations infra. A deed alſo made containing 
the grant of any thing with intent and of purpoſe to deceive and 


lent conveyances of land, or any rent or pro.1t out of land made by 
whomfoever, with intent to deceive or defeat any that ſhall pur- 
chaſethe land,or any rent or prof out of it for mony or other good 
conſideration of the fruit and effe& of their purchate, ſhall-be void; 
againſt ſuch purchaſors for ſo much as they buy,8: againſt ail others 


that come in by or under them, Bur all fuch conveyances as are 
made 
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ted fraudulent. For the better underſtanding of which Statute and 


. the Law in theſe caſes obſerve, That conveyances bona fide are op- 


poſed to ſuch as are upon and with any truſt expreſs or implied : 
And good conſiderations are fer downin the Statute to diſtinguiſh 
fromſuch as are not valuable, as nature, blood, and the like. It one 
convey land with a preſent . or fature power of revocation or al- 
teration at his will that doth convey it; this ſhall be ſaid a fraudu. 
lent conveyance as againſt him that ſhall afterwards purchaſe this 
land : So that if one convey his land to the uſe of himfelf for life, 
and after to theuſe of divers of his blood with a future power, as 
after the death of H, or after ſuch a day to revoke it, and before the 
day he ſell this land to a _— for a valuable conflideration,; in 
this caſe the firſt deed ſhall be {aid to be fraudulent and void as to 
him that ſhall purchaſe the land to do him any hurt. And if one 
convey land with ſuch a power of revocation, and after with an in- 
rent to defraud a purchafor make a feoffmentto a ſtranger to ex- 
tin& the power, and after ſell the land for valuable contiderations 
to a ſtranger; in this caſe both the firſt and the ſecond deed as to 
the purchaſor ſhall be ſaid to be fraudulenc,and therefore void. And 
if chere be grandfather, facher and ſon, and che grandfather makes 
2 leaſe for 100.'years to the father, and the father ro prevent the 
drowning of the leaſe by the deſcent of the reverſion to him, doth 
aſligne over the leaſe to certain friends ot his to the uſe of his ſon 
an infant under pretence to pay debts, the grandfather dieth, the 
father doth continue the occupation of the land and maketh eſtates 
and doth all a&ts as owner of the land, the ſonne payeth no debts 
and the afſignement ( albeit divers perſons of quality were named, 
aſlignes) was delivered to one of the aflignes of meane eſtate in 
private, and after the father doth fell che land for valuable coni- 
deration, in this caſe this aſſignment ſhall be raken to be fraudulent 
and void as to thepurchaſor. And if the father make a fraudulent 
conveyance and after continue the occupation of the land and ir 
deſcend to the ſon after the fathers deach, and he fell it for valu. 
able conſideration; in this caſe the purchafor may avoid the con- 
veyance made by his father as well as if it had been made by the 
ſonne himſelf, and that wherher the ſon be privie to the con- 
veyance made by the father or not. And ifthe fraudulent convey- 
ance be made to the King, yet it is void as to a purchaſor as if it 
were made to a common perſon, And therefore if there be te- 


nant in taile the remainder in taile or 1n fee, and he in the remain- 
der perceiving the tenant in taile doth intepd to fell the land and 
bar him by a common recovery, doth ſell his remainder by deed 


inrolled to the King, and after the tenant in raile doth fell the land 


by common recovery for good conſideration, inthis caſe the pur- 
chaſor 


Chap. L. 


.-made bo»4 fide and upon good conſideration are not to be accoun- ©. 3: zr. 
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chaſor ſh avoid-this deed to the King, whereby alſo appeareth = 
that a fraudulent conveyance within this ſtatute may be by way of 
bargain and ſale. And {o was it ruled by the Lord Chiefe Juſtice 
we #51 & Hide in evidence to a Jury at Guildhall 3. Car. And if there be a 
Bart. caſe. [eaſe for years, and the Jeſſor make a fraudulent conveyance in fee, 
and then for good conſideration maketh another leaſe to begin at 
the end of the former leaſe, this conveyance ſhall be void as tothe 
= ae ſecond leſſee, And if eA make a leaſe to B for years upon good con- 
B.R A{iderations, and after he makes another leaſe to of the ſame thing 
for the ſame term to begin at the ſame time upon good and valuable 
conſideration, and B doth not diſcover this but drives this bargain 
with C, andis witneſs to this ſecond leaſe, and the firſt leaſe is not 
excepted in the ſecond leaſe; it ſeems in this caſe the firſt leaſe ſhall 
£o.5.*60, devoidasto C. Andinalltheſe and ſuch like caſes, albeit the pur- 
Co. 3. 83- Chaſor before he make his bargain have notice ofthe fraudulent 
conveyance, yet ſhall he avoid it asif he were ignorant ofit. But 
ſuch conveyances and deeds made as before ſha!l never be ſaid to be 
fraudulent and void as againſt him that ſhall have the thing after- 
wards if he do not give a valuable conſideration for it. And there- 
fore if one make a leaſe that would be fraudulent and void as to ſuch 
a purchaſor to A, and after make another leaſe boys fide to B, but 
without any rent or fine givenfor it,.inthis caſe the firſt leaſe ſhall 
not be ſaid to be fraudulent as againſt the ſecond leſſee,and therefore 
not void. So if one covenant for the advancement of his heirs males 
&c. to levy a fine of land by a day, to the uſeof himſelf for life, and 
afrer of his iſſue male; and before the day he make a leaſe that is 
fraudulent for many years of purpoſe, and after he doth levy a fine 
accordingly, in this caſe this leaſe is good and ſhall not be ſaid to 
be fraudulent and void by this Statute as againſt the iſſue in taile. So 
if a man that is ſomewhat fooliſh and given to waſt,be perſwaded to 
ſettle h's lands upon ſome of -his friends, of purpoſe to maint aine 
himſelfwith it, and after ſome of his lewd companions inveigle him 
and get him for a ſmall ſum of mony to convey it to them; in this 
caſe the conveyance fir{t made ſhall not be ſaid to be fraudulent as 
againſt theſe purchaſors; and thereſore it is good againſt them. And 
ory ON if one that hath a term for 60. years if he live ſo long make it a. 
way, and then he doth forge a leaſe for go. years abſolutely ; and 
after by indenture reciting this forged leaſe for valuable and good 
conſideration doth: bargetn and ſell this forged leaſe and ali his 
intereſt inthe land to 7. S. in this caſe it ſeems that the firſtleaſe is 
not void, and that the purchaſor ſhall have nothing bur the forged 
leaſe. 2. Todeceiye 


Stat.3. N. q : | cre.\itors and 
or 4 ES. 67 deed alſy made of any thing with intent and purpoſe to de. others of lebs 


2. ch.3. Ceive and defear Creditots of their juſt debts and duties is void and fuck like 


Mew «- alſo as againſ} ſuch perſons. For it is provided to this purpoſe duties. 
5-Co.3, | ſe 


, 
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by other Statutes. That all feoffments, gifts, grants, alienatiovs, 
bargains and conveyances of lands, tenements, hereditaments, 
goods and chattels, or any rent, profir, or commodity out of lan4 
made by fraud or colluſion of tru!t to him that made the ſame, or 
otherwiſe with intent to hinder and delay, or puc off, or pur by Cre- 
ditors, or others of their jult and lawfull actions, ſuits, debts, ac- 
compts, damages, penalties, forfeitures, hariors, mortuaries, or re- 
liefes ſhall be-void as againlt them to whom ſu. h thing ſhall belons, 
and he may recover the thing notwithſtanding, but all ſuch as are 
made box fide, and upon good conſideration are not to be accoun- 
red fraudulent by the Statute. For the better underſtanding where- 
of theſe cafes following are to be heeded. If a man a lie before hjs co. 5.66. 
death make a.conveyance of his land to his children or friends of 2, 
his bloud with a proviſo to make it void at his pleaſure, and he 
> take the profits of ir as his own, or make a conveyance of it to 
friends tothe intent they ſhall not be ſubje& to the payment of his 
debts, having bound himſelf and his heires by any elpecialty, or 
to the intent that a warranty and aſſets ſhall not bind his fonne 
for other land or the like, in this caſe this conveyance ſhall be void 
as to them that ſhould have relief upon this land by diſcent , 
and eſpecially when the conveyance is made after the ſuits begun ; 
and more eſpecially when any judgement is had upon the ſuits a- 
&1inſt him that doth make the deed. And fo alſo is the law for 

oods. And therefore if one be indebted to 4.201 and to B 451. 
and be poſſeſſed of goods to the value of :ol. and 4 doth ſue the "ng 59, 
debtor for his 201. and hanging this ſuir, the debtor ſecretly makes - nag 
a genera] deed of gift of all his chattels reall and perſonall to B Plow. $45 
in fatisfaction of his debt, and yer doch afterwards continue the 
occupation and uſe the goods as his own, and after 4 getteth judg- 
ment and execution, in this caſe the deed of gift ro 2 ſhall be 
faid to be fraudulent and cherefore void as againſt 4. So if in this 
caſe he give all his goodsto B in fatisfaction of his debt, and be- 
tore any ſuice begun by 4, with any expreſs or implicitetruſt, as 
to theintent that B ſhall be favourable to the debtor, or that if the 
debtor provide the mony that he ſhall have the goods again, or that 
he ſhall ſuffer the debtor to enjoy and uſe the goods and pay him 
2s he can; in theſe and che like caſes the deeds ſhall be ſaid to be 
fraudulent and void, for howtoever it be made upon good con- 
fideratioa, yer it is not made vona fide. So if one in romiideration 
of naturall affe&ion, or for no conſideration give all his goods to 
hischild, or coulin 4x4 fide, Fiis ſhall be a void deedas to the Cres 
ditors. Er fic de fimi/sbus. SO if one give all his goods and chat- 
rels co bs exeentor 1n his-life time by deed of gift, this ſhall be ſaid 
rebetfraudalent and tha!l be void as to-Creditors. And albeit thoſe 
WA, the deed af ir2uT is. made known nothing of the fraud, yet is 
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the deed frandulest in that caſe alſo as well as where they arepri- 
vie tO it. Ifafter a Commiſſion of Bankrupt be ſued our. the debtor 
make a deed of gift of all his goods to one of his Creditors in ſa- 
risfa&tion of his debt; 1n this caſe this deed (hall be void as againſt 
the reſt of the Creditors and as to the Commiſſioners. and they 
may order it with the relt of the eſtate norwithſtanding, Butif 
A, bona fide and for valuable conſideration mortgage his land 
whereof he hath a term of years to B., upon condition that if he 
repay the mony to B a year after that he ſhall reenter, and B 
doth covenant with A, that he ſhall take the profrs of it untill 
that time &c. A doth not pay the mony, And ZB hoping that he 
will pay it in time doth ſuffer him to continue in poſſeſtion and 
take the profits of it two or three years after, and in the interim 
judgment is had againſt A, upon a bond and execution awarded: 
in this caſe execution fhall not be made of this leaſe, for this deed 
of mortgage ſhall not be ſaid to be fraudulent as to the Creditor, for 
when a conveyance 1s not fraudulent at the time of the making of it 
it ſhall n2ver be ſaid to be fraudulent for any matter ex poſt fatto. 

If A be ſeiſed of the fifth part of the Manor of B, and Z ofthe 
6th part, and M cometh to A to buy his part, and after AL 
ſaith to A, my Counſell telsme I cannot ſafely buy of youunleſſe 
B joyn, and after BZ doth grant a rent charge of 151. per ann«m 
out of this Manor to C her ſonne and the heires of his body, in 
conſideration of natural affection (and this was about 10 Fac. C 
being then bur about three yeers old) with proviſo thatif D (whom 
B did then intend to marry) grant to the faid C the like rent of 
151. And for the like eſtate out of 20l, land by the year of che 
land of B, then the ſaid grant to be votd, and after the ſaid A 
bought the 6th part ofthe ſaid manor of BF, and Dher husband be- 
ing intermaried , and after 4, #8, and Dher husband joyn1n the 
crant to Af, and in this cafe 1t was ruled that this grant to C was 
not fraudulent and voyd. If one doth hold his land to pay a harior 
at the death of every one that dyeth tenant in fee ſimple, and he in- 
feoffe his ſonne and heir in conſideration of naturall affetion and 
marriage to be had berween the ſonneand T, and the ſon (to pre- 
vent the Dower of his intended wite during 1s fathers life) makes 
a leaſe for forty years unto his father if bis father live ſo long, 
and afterwards the mariage is had, thefather payeth the rent, the 
ſonne doth ſuit of Court for the land and after the father dieth;, in 
this caſe this leaſe ſhajl not be ſaid to be fraudulent as to the 
Lord to deceive him of his hariot becauſe it was made to another 
end. 


A deed alſo made to defeat the Kihs or other Lord of his 3- To deceive 
Lords of their 


wardſhip ſhall be void ; as to athird part of the thing conveyed. 


And therefore if any tenant that rar” the King Or no ware b.. "3 
Pp ther away: 
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ther Lord make a feoffment or other conveanceofhiz land to de- 
feat and defraud the Kings or Lord of his wardſhip, pri rier ſei- 
fin or any other benefit appointed and preſerved for the Lord by 
the Statutes of 32 and 34 H. 8. ſhall be void as to a third part 
thereof againſt the King or other Lord who ſhall notwithſtanding 
have their wardſhip and other benefits, as if none ſuch were made. 
As if fuch a tenant by deed enfeoffe hislineall or collateral heire, 
within age, or make a leaſe for life the remainder to his heire, or 
make a gift in taile, the remainder in fee to his heire, or make a 
feoffement on condition that he ſhall reinfeoffee his heire at his 
full age, or make a feofiment for the payment of his devts, prefer- 
ment of his wife and children, or infeofe another, to the intent that 
he ſhall take the profits till he have an heire male and then to rein- 
feoffe him ; all theſe are fraudulent, and void as to a third part of 
the land, and as againſt the King or other Lord in reſpeR of the 
benetit they are to have of and by the land. But no conveyance 
in theſe caſes ſhall be ſaid to be fraudulent and ſo void for two 
parts of the land. And if one make a feofftment of land to two 
whereof his heir is one) and their heires for mony or other vas» 
Juable conſideration ; this ſhall not be faid to bea fraudulent con- 
veyance of any part. So if ſuch a joyntenant make a feoffment of 
his moity to a ſtranger. * And in caſes where the feoffment is 
fraudulent for a third part as before, if the feoffee dye or make a 
feoffment over bona fide before the death ofthe Anceltor, in theſe 


4. 


*Dyer c. 
Co.2. 94. 


caſes the deed is become good again; and the concluſion gone. Ifa ,,. ,, 
man for fear of debts convey his lands to friends with condition Co. 10. 57, 


that upon payment of 1ol. they ſhall convey it to thoſe whom ne 
ſhall appoint, in this caſe the conveyance ſhal! not be ſaid to be 
fraudulent as to the King or other Lord, for it was done toanothe 
end, and therefore it is a good conveyance againſt all men but che 
Creditors, where deeds ſhall be void in part or in all, for want of 
inrollment, atturnment, livery of ſeiſin or the like, ſee afterwards. 

If a deed that is well and ſufficiently made ings Creation ſhall 


Co. 1. 27 


be afterwards altered by raſure. interlining, addition, drawing a line 5.1g.0y«: 


59.261. 


through the words (though they beitill legible) or by writing new 32-201: * 
letters upon the old in any material place or part of it, as if itbe 123 135; 
- , A " K IW.108. 
in a deed of grant, in the name of the grantor, grantee, or inthe | '* og 


thing granted, or in the limitation of che eſtate, or if itbe in an lee 27. 


Obligation, when the word [ Hires | ſhall be inferred, or the 
ſumme increaſed, or in the dareof either, or tielike; be the ſame 
either by the party himſelf chat hath the propert: of the deed or 
any other whomſoever except it be by him that is bound by the 
deed, and the fame with or without the conſent of him to 
whom-it is m:de or doth belong, in this caſe -and by cither of 
theſe-m24ns che deed hata Joſt.his force 'and:is become * void. 
| | RE Ang: 
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And if the alteration be made by the party himſelf that oweth 


the deed, albeit-it be in a place not [material, and that it tend to 
the advantage of the other party and his own diſadvantage, yet 


the deed is hereby become void. But if the alteration be made by 
the party himſelf that is bound by the deed in any materiall or 
;mmater1iall part thereof, or a ſtranger without the privity or con- 
ſent of the owner of the deedſhall- make any ſuch alteration in any 
part of a deed not material], as if itbe a deed of a grant contain« 
ing a leaſe for =. and there be inſerted between” To have and 
ro hold ] and] for 30 years | theſe words [| from henceforth : ] Or if 
it be an obligation and there be inſerted berween F 0b/igo me ] and 
[ per preſentes | theſe words | Executores meo |]; in both which caſes 
thoſe words are needleſs and without any fruit at all, hereby the 
deed is not hurt, but ir remaineth good notwithſtanding. But if 
the alteration be before the delivery of the deed, be it whatſoever 
or by whomſoever, it will not hurt the deed, And herein it muſt 
be obſerved that then a raſure &c. is moſt dangerous, and the 
deed thereby moſt ſuſpicious when it is in a deed Poll, and there is 
but one part of the deed; and when the rafure or other alteration 
is in any materiall part of the deed , and when the alteration 
makes to the advantage of him that doth owethe deed and to the 
diſadvantage of the other that madeit ; and when there doth ap- 
peare ſome ocher thing to be written before, and when there is no 
other part of the deed, recitall defeaſance, or other matter to which 
this may be compared, and that may make it appear to be before 
the delivery ; and when there be other parts of the deed or other 
matters whereunto this being compared doth not agree in that 
part wherein the alteration is; and when the deed hath been in the 
ſmoke, or any ſuch like means hath been uſed to cover the alte- 
ration. And in theſe caſes the matter was anciently uſed to be 
tried by the Judges upon the view of the deed; but it is now uſed 
co betried by Jurors, whether the raſure, or other alteration were 
before the delivery of the deed or not. 


that no ſign or print thereof canbe ſeen, or it appearethto have 
been broken off and it is glued, or the wax new heat and ſet on a- 
g2in; or the labellof the deed hath been broken off from the deed 
and is ſewed onagain; or the deed is new ſealed with other wax, be 
the ſame by whatſoever means, or whomſoever unleſs it be by him 
and his means that is bound by the deed ; in theſe caſes and by either 
of theſe means the deed is become void. Burt if any peece of the 
ſeal remain fixed to the deed, and there be any print left npon that 
peece, the deed doth continue good. And if after the ſeale of a 
deed be broken off the party that ſealed ic, doe feale and deli- 

| | F 3 "a Ver 


2. By bred 
And if after the ſealing delivery and perfe&ion of a deed, the ngter defining 
ſeale thereof happen to be broken off, or to be utterly defaced, ſo *f the Seal 
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A yer it d&1ov0 , by this meansit;ſeems the deed is become good again. 
4, By redeli- And. if a deed be delivered up tothe party that is bound by it Trin. 33. 
he " can.. to be cancelled and. it be ſo , or ifhe that hath the deed doth by —Sagpatay 
celling of ir. . agreement between him and the other cancell the deed; by either 

of: theſe means the deed is become void, But if an Obligee deliver 

up an Obligation to- be cancelled, and the obligor doe not after- 

wards cancell.him, but the obligee happento get him again into his 

hands and ſue the obligor upon him, the obligor hath not any plea 

[ to avoid him, for the deed remains ſtill in force. 

4 By dilagree. Andif an Obligation be delivered as an Eſcrow to a ſtranger to: co. z 26, 
_ be delivered to the obligee.on certain conditions, or to a ſtran. 5; 12 
cer to. the uſe of the obligee, and whea this is after rendredto the - © © 
obligee he doch-refuſe it. and diſagree to- it, or if an Obligation ; 
be made to a feme covert, and her husband difagreeto it, in all theſe 
caſes the deed is become void. And like law is of other deeds in | 
divers ſuch like caſes. . But. the party bound by the deed may not | 
in theſe caſes plead n9y eſt fattam to the deed. And in theſe caſes ; 
when the party hath once by his &#agreement made the deed good. | 
he cannot afterwards by his diſagreement make it void : and when | 
once, by. refufa}l and diſagreement he hath made the deed void, he | 
cannot by agreement or acceptance afterwards make it good. 

A_ deed alſo good in his original creation may be afterwards. _ , 
W_y "Judge- damned or- avoided by .ſentence and order of a Cortrt, and this is 21. 40. 
Court. uſually done in the. Starre-Chamber and in the Chancery, and it 579+ Fait- 

is. when it appeareth that the deed was obtained by ſome fraud, ny 


Vacat ofa 
deed. force, circumvention or. ſuch likepracife, or when it doth appear- 


to be forged, or the like, . 

7. Whenand For the anſwer of this queſtion theſe differences muſt be o0bſer- co.11. 27. 

—_— ved. 1. Whenadeed is void a6 znitio, and when it doth become 3." _ 

In Sel and Void by matter ex po#t faFo. 2. When thedeed which is void in 

yoid in part, part fromthe beginning is entire, and when it doth conſiſt of ſeveral! 

Or good a- claufes, and, when it. doth conhiſt of ſeveral clauſes when the ſe- 

gainſt one yergj| clauſes are abſolute and diſtin, and when thev are ſeverall 

rp . and yet the one hath dependency upon the other. For ifany of 

another. Or. . the Covenants of an [ndenture;, -or the conditions of an Obligation - 

Qt. be againſt Law, and the relt of the covenantsor conditions be good 
and Lawfull; in this caſe thoſe thar are againſt Law and the Teed, | 
ast0 that part are void ab 5nitio, and the relt of the deed as for 
that part are good ab initio. So if three diſtinct Obligations are 
written upon a peece of parchment, and the one ofthem only is - 
read to the obligor, and he being an illiterate man ſeale and deli- 
ver the deed; in this caſe thisisa good deed for that which was + 
read, and void for the reſt ab iziti9. Bur if an obligation be for 20 1. 
and 1t be read to the obligor an Obligation of 20s. this is void 


for the whole ab inirie. : 
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If a deed be read as containing the grant or gifr of an eſtate taile 
and a letter of Atturney to give Livery of Seifin, and in that ſenſe 
the party doth feale it, and in truth it isa feoffment and convey- 
ance of aneltate in fee ſimple, in this caſe albeit the letter of attur- 
ney were truly read, yet becauſe it hath dependence oa the eſtate, ir 
is void for all. 

If a man be indebted to me 20l, ona Contract, and 1col. on an 
Obligation, and he pay me this 201. and I amto make a Releaſe 
for it, and the intendment of the Releaſeis no more; and it is (0 
read to me being anilliterate man, but ih truth it is a general Re. 
leaſe , in this. caſe it ſeems it is good for ſo much as itis intended 
and was declared, and void for the reſt. 

If the condition of an Obligation be altered by Raſure, &c, the 
obligation alſo is hereby become void , becauſe the condition and 
obligation are one deed, but ifthe Raſure 8&c. be in the defeaſance 
of an obligation, this will not make the obligation void. 

If a deed contain divers diſtin& and abſolute Covenants, and 
any of theſe Covenants be altered by addition, interlineation, ra- 
ſure, or the like, by this means the whole Deed, and not that part 
onely, is become void. 

If therebe divers grantors, obligors, &c, namedina Deed, and 
one of them onely do ſeale the Deed, this is agood Deed as againſt 
him that doth ſeale, and void as to all the reſt that donor ſeal. 
And if divers enter into Covenants by a deed ſeverally, and the ſeal 
of one of them is broken from the deed; in this caſe the deed is 
good ſtilÞas toall the reſt, but void as to him, Burt if an obligation, 
or the covenants of a deed bejoynt and not ſeveral, or joynt and 
ſeveral, and the ſeal of one of the obligors or covenanters tis 
broken, or the obligation or covenants be altered by raſure or the 


like , hereby the wholedeed is become void, 


14 H.83. 
29.Pe: k, 
fo.2. 


Co.1.172, 
Dier 137, 
See in 
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Ifl be bound in an obligation xe to a Monk and / S, this deed is 
void as to the Monk but good as to 7 $: So if a Monk and I be bound 
to another ; this is good as againſt me, but void as againſt the 
Monk, and fo it 1s in caſe of a Grant, 

By a power of revocation or a condition a deed may be made 
void in part, and continue in his force for another part. And there- 
fore it ſeems in the uſual caſe where a deed is made upon con- 
dition, That 1t ſuch a thing be or be not done, that the deed ſhall 
be void, or that theſe preſents ſhall be void; that in theſe caſes 


the whole deed and all the covenants therein contained are void : 


Burt if che frame ofthe condition be, That upon ſuch a thing to be 
ornot to be done, it ſhall be lawfull for the feoffor, leſſor, &c. to 


re-enter , or that the demiſe ſhaltbe void , without more words 


in theſe caſes the eſtate onely, and thoſe covenantsthat are incident 


thereunto, as for quiet enjoying and the like, and the deed as to 


F 4 | that 
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| that part onely is void: and for other covenants that are collate- 
ral and have no dependence upon the-eſtate that the deed doth- 
remain in force and is good ſtill, for a man may grant two acres up- 
on condition to- reenter into one of them. Tf it beintended that the 
whole deed ſhall be void, the beſt way is to uſe thefe words[then theſe 
preſents and every thing therein contained ſhall be utterly void. ] 

2 How and to All deeds do take effe& from, and therefore have relation to ,, ,. 

what timea {be time not of their date but of their delivery : and this is alwaies 5 H.7. 26. 

deed ſhall preſumed to;be the time of their date, unleſs the contrary do ap Die ie: 

have relation, pear, And hence it is, That if a Statute be acknowledged the 26 315. Fitz. 
 - +16 gl day of May, and the conuſee make a releaſe of all demands dated pine” 

= OR the 25 day, and deliver it the 27 day that by this releaſe the $7.63. 95 

Statute is diſcharged And if the defeafance of a Statute do bear 
date before, and the delivery of it be after theStatute, that the 
conuſor may ſhew this, and take advantage of it in avoidance of the 
Statute. And that if a writing be dated in the minority of an in- 
fant, and be ſealed and delivered by him when he is of full age, that 
this is a good deed and will binde him. And that if a releaſe be ſup- 
oſed to be made by a husband to barre a duty due to the wife, 
and it be dated during the coverture, but in truth it is fealed and de- 
livered by the husband before the coverture, that this ſhall not 
bar the wife : thetime therefore of delivery of a deed is material 
in all theſe and the like caſes, and this is-alwaies to be tried by a 
Jury. And hence it is alſo, That if the 'next preſentation toa _ 
Church be granted to two ſeveral perſons by ſeveral deeds of ſeveral {#:Eco#- 
dates and the deed that beareth the laſt date be firſt delivered; in this Barre 147» 
caſe he to whom this deed is made ſhall have the Preſentation and not 
the other, whoſe deed albeit it be dated firſt, yet is delivered laſt. 
And hence it is alſo that if a leaſe be made for years, to begin from c, ..., 
henceforth, or a confeftione preſenting, Or a die confeftionrs ; that 
this leaſe ſhall be ſaid to beginfrom the time of the firſt delivery, and 
not from the time of thedate.. 

Relation. And where deeds have a kinde of double delivery, as in caſe of c,,,... 
a delivery as an Eſcrow, there they ſhall take effe&t from, and 3s.  ” 
have relation to the time of the firſt delivery or not ut res valeat 1; i « % 
for if relation may hurt, and for ſome cauſe make void the deed Plov.344- 
( as in ſome caſes it may ) there it ſhall not relate. . But if relation 
may help it, as in caſe where a feme ſole deliver an Eſcrow, and 
before the ſecond. delivery ſhe is married or dyeth, in this caſe if 
there were not a relation the deed would be void, and therefore 

in this caſe, it ſhall relate, $o if one diſſeiſe me of two acres of 
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of that alſo. But 2s to collateral as there ſhafl be nd refation 

at all inthis caſe. And therefore if the obligee releaſe before the — 
ſecond delivery, the releaſe is void and will not barr the party 
obligee of the fruit of his obligation. 

It a man that is party and privy in eſtate or intereſt, or one that 9- When and ' 
doth juſtifie in the right of one that is ſuch a party or privy ſhall —_—_— 
plead a deed in ary Court; although he claim but parcel of the av gs bruno, 
original eſtate yet in this caſe he muſt ſhew the original deed to and how 
the Court : and thereaſon of this 1s, to the end that thelegal part long ir ſhall 
of the deed ( the tryal whereof belongeth to the Judges ) may ap 2d there. 
prove it ſelf, 5 that it may be ſeen whether the compoſition AE 
of words be ſufficient in Law or not, and then that it may appear tage ofir, 
whether the eſtate be with Condition, Limitation, or with power 
of Revocation &c. to the end that if there be any ſuch thing in it 
and there be no other part of it, the other party may take advantage 
of it, and then chat it may appear to be without raſureor inter- 
lining and the like, and alſo chat it may appear to be well ſealed 
and delivered ( the tryal whereof doth now belong to the Coun- 
try. ) But ſtrangers to eſtate that are neither parties nor privies 
ſhall not be compelled to ſhew*'the deed though they make uſe 
of him, And when a deed is thus ſhewed in Court it muſt remain 
in that Court all the Term wherein it is ſhewed in the cuſtody 
of the Cnſtos brevium, and at the end of the Term if the deed be 
not denied the Law doth adjudge the poſſeflion of the deed in him 
to whom it doth belong. Bnt if rhe deed be denied, then it is to 
be kept there untill it be determined. Alſo when a deed is ſhewed in- 

Court, the adverſe party may take any advantage by it that it will 
afford him, as if a feoffment be made by deed poll on condition and 
the feoffee doth break the condition, and the feoffor doth enter, and 
the feoffee doth ſue him and makes his title by that deed, the feoffee 
may take advantage of the Condition. qt | 

Any man that hath occaſion touſe or plead a deed, may ſet forth ,,.. —_ . 
the delivery thereof to be at any time after the date of the deed, his deed wn" 
and in ſome caſes he muſt do ſo if he will have any advantage by delivered at. 
it. As if he plead a releaſe to an obligation, and it beareth date 22ofiier time” 
before the obligation , in this caſe he __ averre that it was deli. *** another + 
vered after or it will not avail him. Buta man may not in plead- _—_ 
ing ſet forth the delivery of a deed to be before the date of the 
deed. Andyetif it be fo that adeed be dated after the time of the 
delivery of it the deed is good, and therefore if he that doth 
uſe ſuch a deed do plead and ſet it forth as a deed made before - 
thetime ofthe delivery, and thc party that made it plead Nox e/# 
fatam to the deed, a Jury upon the Tryal may finde the trath of 
the caſe : but if he by his pleading ſet forth the deed to be deliver- 
ed before the time of thedate, then the Jury is concluded afwel 
as > 
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addition, he may alleage the deed to be made where he will, An 
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as the party himſelf, for a Jury is eſtopped to finde-any thing con- 


trary to that which is apparently admitted in the Record. Indebt :: n1,6. «. 
brought by an Executor, the defendanc pleaded the releaſe of the 


| Teſtator, which did bear date after the death ofthe FKeſtator, but he 


didaverre the delivery of it in the life time of the Teſtator, and the 
Court did not allow of this plea. 

Sometimes Antiquity added a place where rhe deeds were made, co. Cuper 
as Datum apud B, and this was in diſadvantage of him to whom *i*- 5: 
the deed was made , for if the deed be in general and without chis 
obligation made beyond the Seas may be ſued here in Zxglandin a 
what place the obligee will, and if it beas date at Burdeaux in 
France, it may be alleaged to be made in quodam loco vocat. Bur- 
denx in France in Iſlinton inthe County of Xiddleſex, and there it 
ſhall betryed : for whether there be ſuch a place in 7Nizgron or nor, 
it is not traverſable in that caſe, | 

Non eſt faftum is an anſwer .to a declaration. whereby a man de- , 
nieththat to be his deed whereupon he is impleaded, 

If any deed or writing be uſed againſt a manin any Court, and | 
it want writing, ſealing, or delivery; or. it be not ſealed, written, | 
and delivered as before is ſet forth, the party that is ſued upon it 
or againſt whom 1t is pleaded, may plead this plea to it. So alſo 
if a deed by any alteration of Raſure, &c. become void , in this 
caſe the party may Plead this plea to avoid it. So alſo where a 
deed doth become void or loſe his vertue by the not reading, or 
not true reading of it to anilliterate man, or by refuſal or difagree- 
mentas in the caſes before, the party may .plead this ; lea to avoid 
it, Butin all caſes where the deed 1s voidable and ſo remaineth at 
the time of the pleading, as if an Infant, or man of full age by 
dureſs ſeal and deliver a deed , or if an obligation be well ſealed 
and delivered by two, and the deed be joynt, and the obligee ſue 
one of them, in theſe and ſuch like caſes the party bound by the 
deed may not plead Nor eff fatxm, for inthefirit and ſuch like 
caſes he muſt avoid it by ſpecial pleading, with concluſion of Judg- 
ment / Aion ec. and in the laſt he muſt plead in abatement of 
the Writ, &c. And if an obligation or any other deed be by any 
ſpecial At of Parliament made void, the party. that is bound by it 
cannot plead this plea of Noneft faFamto it, but he muſt avoid it 
by ſpecial pl-ading of the matter, and taking advantage of the 
Statute, and fo with concluſion of Judgement þ Atzun &e, 

And now we come to the Expoſition of Decds. 
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lv is further to be obſerved that Deeds for the moſt part confift 
of theſe things. viz. the Premiſſes, Habendwm, Tenendam, Red- 
dendum, or reſervation,Condition,Warranty,and Covenant, And in 
the Premifles there is ſometimes a Recital, and ſometimes an Excep- 
tion contained : but all theſe are not eſſential parts of a deed, for a 
deed may be good albeit it have not all theſe parts or it be not fo 
formal and orderly drawn and made. 
co,fuper The Premiſles of a deed is all the forepart of the deed before the 1. 'Premiſſes, 
Lit/6. 7. Habendum. And yet this word is ſometimes taken for the thing Quid. 
$0.11-51- demiſed or granted by the deed. And the office of this part of the 
Plow.196- deed is rightly to name the grantor and grantee and to comprehend 
the certainty of the thing granted, either by expreſs words, or by 
that which by reference may be reduced to a certainty, and the 
exception or thing to be excepted if there be any. And in this part 
of the deed is the Recital ( if there be any in the deed ) for the moſt 
part contained. And herein alſo is ſometimes ( though improperly} 
ſet down the eſtate. | 
Co. ſuper The Habendym of a deed is that part of the deed which doth 2, zabendumy” 
Lit. 6,7. begin with, To have and to hold. And this doth properly ſucceed Quid. 
9107- the Premiſſes. And the office hereof is to ſet down againe the 
name of the grantee, the eſtate that is to be made and limited, or 
the time that the grantee ſhall have in the thing granted or demiſed, 
and to what uſe. And herein alſo is ſometimes though needlefly ſer 
down again the thing granted. But the deed that doth uſual- 3- Where a 
by conſiſt of all theſe parts may be good notwithſtanding ſome of 44's good 
them be omitted and it be not ſo formally made.” For an eſtate ng {ome - 
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may be made by a deed without any  Habendam at all. As if one ſeeming faulr * 
give or grant land to another and his heires, without any more 'in the Premi- - 


words in the deed, or if one giveor grant land to another, and <5: © Habens" 
limit no eſtate without any Habendam inthe deed; and fealeand 
deliver this deed and make Livery accordingly ; in both theſe caſes 
the deedis good, and inthe firſt caſe an eſtate in fee ſimple is made, 
and inthe laſt caſe aneſtate for- life is made: And if the name of” 
the grantee be not contained.inthe Premiſles, yet if it be in the Ha- 
bexaum, it may begood enough. As if one give or grant land H- 
' bendum tO B and his heires, and heis not named in the Premiſles, yer 
; this is a good deed to make an eſtate in fee ſimple. And yet if the + 
thing granted be only. in the Habendwm and not inthe Premiſſes of 
the-- 


not withſtand- -- 
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Ss. where mil- 
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| or not. 


the deed, the deed wil not paſs it. And therefore ifa man grant Plow. ig: 
' black acre only in the Premiſſes of a deed H.bexdum black acre -oaÞ oy 


and white acre; white acre will not paſs by this deed. But if the 25:. 
thing newly added be implied in the thing granted by the Premiſles 


| of the deed, as being an incident thereunto or otherwiſe, or it be 


the ſame thing, and expreſſed in other words only, in theſe caſes 
the Premiſſes and the Habendam may ſtand together. As if one 
pure manor, Habexaum the manor with the Advowſon appen- 

ant £0 the manor; or if one grant a Reverſion of land by the name 
of a reverſion in the premifles, Habendam the land it ſelf, in both 
theſe caſes the deed is good and the advowſon and reverſion will 
pals. Soallſo if livery of Seiſin be made of the thing newly added, 


in this caſe perhaps it might paſs by the Livery. And if the thing 


granted be left out in all, or in part inthe Habendum, yet the grant 

isp00d. Afd thereof if one grant land to 4 Habendum to A his 

heires, 8c. or if one grant white acre and black acre to 4 Ha- 
benduns white acreto 4 and omit black acre; yet theſe deeds are 

Sood, and all that is contained in the premiſſes of the deed doth 

paſsin both caſes. And if a feoffment be made to one, Habeys Lit. 8. Co. 
dum to him and his heires, without the word Aſlignes , this is a 
good feoffment and the eſtate thereby made is ailignable : as 35. New 
where a leaſe is made to one his executors and adminittrators. 7, 
without the word Aflignes, this is a good leaſe and aſſignable. tit-Adligns 
SO if one grant land to 4 Habendnm to him for 100 years, or 
Habendum to him and his aflignes for 100 years , theſe are as 

Go0d leaſes as the leaſe that is made by theſe words H.bendum to 

A his executors, adminiſtrators and aſlignes for 100 years. So if 

a leaſe of land be made to A Habendum the land to him and his 

heires for 100. years. this is a good Habendym and the word | heirs ] 

is void, and it ſhall go to his executors, &c. As alſo where lard 

is granted to A Habeydwm to him and his Succeffors for 100. years; 

this is a good leaſe, and the word” Succeſſors ] void, for it ſhall 


'£0 to executors 8cc. And if a leaſe be made Haubengdrm for years, 


and ſay not how many years, this ts a good Habexndam and a leaſe 


for two years. 


A Recitall is the {ſetting downor report of ſomething done be- 
fore. | 

When a man is to take any new eſtate from the King of a thing co.r. 4e, 
whereof there is any eltate in being, there the former eſtate if it be Pic: 77 
good and of record muſt be rehearied and recited in the deed or 
elſe the ſecond grant will not be good : but incaſe of a common 
Perſon there needs no ſuch recital, neither whena man is to derive 
an eſtate out of a former, or aſlign over a term of years, is it need- 
full there ſhould be any racitall of the former eſtate in being. 

If one-recite;or rehearſe an eſtate mage for term of years, __ Co. 4746) 

then 
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this matter fee more in Grant Numb 4 
An Exception 1s a clauſe of a deed whereby the feoffor, donor, Quid? 
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then after grant over that terme to another, and miſtake inthe 
recital| , this miſtake. may make all void. As if a Fier facies come 
ro a Sheriff to levy a debt, and he by writing recite that the de+ 
tendarit hath a terme of years, and doth fuppoſe it to begin 
i. 4:4, 2 Jac. when in truth it doth beginthe 20th of «Auguſt 
and then ſell the ſame terme ; in this caſe the falz is void. But if 
headde with alt theſe words in the deed ! And all the interett that 
the deiendant had in the land} or if he make fate of it for a certain 
number of years only , this grant may be good not withſtanding*the 
miſrecitall, 

If one recite a former leaſe to be made ſuch a day to 7 Sand 
then make a new leaſe to begin after the end of the former leaſe, 
and miſtake the date of the o'd leaſe, inthis caſe the deed is good 
notwithſtanding this miitake. 

If one grant areverſion , and in reciting the leaſe in poſſeſſion 
miſtake the Gate of it onely and recite all the reſt cruly , this will 
not hurt the grant, No more then where a man doth recite thac 
ſuch land came to him by forfeiture, and then doth grant ir by 
name ; for in this caſe albeit it did not come to him by forfeiture 
but by ſurrender, yet this miſtake will nothurt. And yet in caſe of 
the King ſuch a miſrecitall may make the grant void | 

If 1 grant to 7 FS all the lands in Dale which T purchaſed from 
I D or which came unto me by deſcent from 7D , or giveall my 
goods tol $S which I have asexecutor to 7 D, and incruth 1 have 
no ſuch lands or goods ; but 1 had them by ſome other means or of 
ſome other , in theſe caſes and by chis miſtake the deed is void, 
But if I grant to 7 $ all my lands in Dale by name: as white Acre 
which I purchaſed of I D, and in truth I did purchaſe them of ano- 
ther, in this caſe rhis miltake wil! not hurt the deed. So if I grant 
20 load of wood in Dale in the great wood: which I had of the 
crant of my father, and in truth I had not of the grant of my father 
but of the grant of another , in this caſe the grant is good. But of 
part F. 


crantor , lefſor , &c. dota except ſomewhat out of that which he 
had granted before by the deed, And this doth moſt commonly 
and properly ſucceed the ſetting down of the things granted, and 
is made by one of theſe words Exceps*,' preter, Salvo, $5 nov, "Or 
ſuch like. And hereby the thing excepted is exempted and doth 
not paſſe by the grant, neither is it parcell of the thing granted : as 
if a mannor be granted excepting one acre thereof, hereby in Judge- ' 


ment of Law that acre is ſexered from the manor. But this may de 7 Wha: ſhalt 


. « be ſaid a Bood - 
In every good -Exception theſe things mult allwaies concurre, exceprien; or-® 


1. This Exception muſt -be by apt werds. a- It-mſt be. of parc *0t: 


inany part of the deed, -and fo hath it been reſolved. Hil. 17 (ar. 


af + 


Wy © 
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Expoſition of Deeds. Chap. 5. 

of the thing granted and not of ſome other thing. 3. It mult be 
of part of the thing onely, and not of all, the greater part or the Plow. 19. 
effet of the thing granted. 4. It muſt be of ſuch a thing as is 17; 
ſeverable fgomthe ching which is granted, and not of an inſe- 
parable incident. 5. Ir mult be of ſuch a thing as he that doth 

except may have and doth properly belongs to him. 6. It mult be 

of a particular thing out ofa generall, and not of a particular thing 

our of a particujar thing or of a part ofa certainty 7. It mult be, 
certainly deſcribed and ſec down. As for examples: If a man vek.sct. 
rant all his lands in Eſſex ſaving, beſides, or except his lands in dale | 
or all his lands in Dale excepting one houſe, or oneacre in certain ; Plow. 104 
cr one houſe excepting one chamber in certain ; theſe and ſuch 3": 


. . Ss Co.S8.64-. 
like Exceptions are good And: if one grant a manor excepting 11.47-5+ 


one Tenement ( parcell of the manor )or excepting the Services of 117 ©*. 
1S (who doth hold of the manor) or excepting one Cloſe, or 3 H6.35- 
excepiirg one acre, Or excepting the Advowſon appendant, or 
excepting the woods, or excepting twenty acres of wood, Or Cx- 
cepting all the groſle trees, theſe are good exceptions. | 14H5. 8. 
And if one grant a meſuage and houſes thereunto belonging 

excepting the barn or excepting the DNovehouſe , it ſeems this 1s 
a good exception, for they may paſſe by the grant of a meſuage 
&c. And if one grant land excepting the Timber trees thereupon, 
or excepting the trees thereupon, or if a man ſell a wood excep: 5: 
ting 20. of the beſt oakes, and ſhew which in certain; theſeare ,, ,. 
good exceptions. SO if one have a manor wherein is a wood cale of 
called the great wood, and he grant his manor excepting all the yg 
woods and underwoods that grow in the great wood and all the «ber. Hil. 
trees that grow elſewhere, this is a good exception. And if one ys 
grant a meſuage and a!l the lands and tenements thereunto belong- ©4 

ing excepring one cottage, this is a good exception. And ifone p.,.<.a 

rant a rever.;0n excepting the rent; this is a good exception of the 113-644. 
rent ard doth keep it from paſling by the grant. <o ifa man have a ; '57 
rent charge out of land and hereleaſc-his right inthe land except 

the rent; Jo if the Lord releaſe to his Tenant $4/vo domino [, 

&c. theſe are g00d exceptions. And if one grant all his horſcs plow. 365, 
except his white horſe this isa good exception of the white horſe. 

And if a man be ſciied of a manor, and leaſe it by deed indented rg 
for life exceptis CF 1e/ervatis 9194 bexe liceat to the leſſor ſuccideve, 7 
dare (> wvenarye emncs g:olas «rbovres indaitly manerin creſcestes Cc. 

ic ſeems this is a gocd exception of the trecs, But if the exception 

be of another thing then the thing granted ; Asif one grant a pe k. $2; 
manor or lard excepting 124, or excepting the Tithes, or excepting £39: Dicr- 
one acre of ground which is no parcell of the manor of the land piow.26:. 
before granted , or if one grant the land deſcended to him of the ©7379 
part of his facher excepting the land deſcended to him of the part 


of 


| 


QT Ho 
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Dier 97. of his mother ; rheſe eXceprions are void. Or if the exception 


264. C0. | oy m Ee 
ſ,:ez Lit. be ſuch as it is repugnant ro the grant and doth utterly ſubvcrtt 
Cw. 162, And take away tne fruit of it, as if one grant a manor or land to 


103- 1-4. another excepting the profts thereot ; or make a feqffnent of a- 


ES 8 | Ee 
Dec. * Cloſ2 of meadow or pailure, reſerving or excepting the grafle of 
Srud. 9s. 1t.; Or grant a manor excepting the ſervices , theſe are void ex- 

cep:ions. So if one grant his houſe, chambers. cellars, and 


And by rhe hixe reaſen if one grant his meadow and paſture grounds: 


excepc his meadow grounds, this exception 15 not good no more” 


then if one grant two manors or two acres excepting one of them. 
And of this opinion was the Chet Juitice in B. R. Hi/.3 Car in 
Ficw.z24. the caſe of Hyward and Fulcher. And vet 1t a man make a leaſe 
mp Sang for years of a Mill excepting the profits thereof during the life 
60. 358. Of cheleſlor; itis ſaid, this hath been adjudged a good exception. 
6-38, But] doubt of this caſe, for the exceptions of the profis ofa thing 
is the exception of the things it ſelf. And a man cannot prant an 
elate and reſerve a part of the eſtate, as make a feoffment fn fee 
and reſerve a leaſe for life, or grant an Advowſon and reſerve the 
Preſentation for his life. Or if the exception be of an inſepara- 
0 ſuper ble incident anda thing that cannot be granted by it felfand from 
* *” another,asifa manor be granted excepting the Court Baron, or 
{and be granted excepting the common appenaant thereunto be- 
longing ; theſe exceptions are void Bur exceptions of ſeverable 
Co. 5 12, incidents are good. Or if the exception be of fucha thingasthe- 
peo grantor cannot have nor doth belong to him Þy law , as if a leffee 
Curiam. for years aſlign over all his terme in the land excepting the” Timber 
Thc. 4:5. Orees, earth or clay , this exception is not good Burit leſſee for 
rence hach Hfe make a leaſe for years, or leflee for 24. years make a leaſe for 
cn pe 20 years; or tenant by the curtefie «cr 1n dower grant over their 
” eſtate exceptins the Timber trees; theſe are good exceptions. 
And if a leſſee for life or years open a Cole-mine and then aſlisn 
over his eſtate excepting the mines or the: profits thereof, theſe 
Co. £1oer Are Voud exceptions Or if the exception be of a particular thing 
Lic. 47. Out of a particular thing, as if ene grant white acre and black acre 
vows $3. excepting white acre, or grant 20. Acres of land ty particular names 
Perk.Se&, GXCCPtINS one acre of them, theſe exceptions are void. Or if the' 
*43- 641- exception be ſet down incertainly,. as if one grant a houte excepting 
one chamber ; or grant a manor excepting one acre, but doth not 
ſer forth which chamber or which acreit ſhall de , theſe exceptions* 


are void. 


Co. ſuper A Tenexdum 1s a clauſe of the deed whereby the tenure was 8. Tenendnme 
wit. 6. & heretofore created: And this doth moſt commonly and properly Nuid. 


»JV.9.130 


'* ſucceed the Haberdum, and was made by this word Tenendam per 


ſ[erwicium Cc. But fithence the Statute of. Q«12 emptores terrarum 
When 


157 ſhops, excepting his ſhops; it 1s faid this is no good exception,, + 


79 


we. Expoſition of Deeds. 
the fee imple doth paſs, the tenure 1s alwaies of the chiefe 
d, and is thus ſet forth, Texzendum de capitalipus domins Cc - 


And this clauſe at this day is for the moſt part omitted altoge- 
ther. 


be ſaid a good 1 It mult be by apt words. 2. It mult be of ſome other thing 


And what ROt the thing it ſelf nor of ſome thing iſſuing out of another thing 
3. It muſt be of ſuch a thing whereunto the grantor .may have 
reſort to diſtrain. 4. It mult be made to one of the grantors 

414 a grant land yeelding and paying mony or ſome ſuch like thing 

yearly, this is a good reſervation Burt if the grantee covenant to 

pay ſuch a ſumme of mony, or to do ſuch a thing yearly ; this is 
no Food reſervation, but a covenant to pay a ſumme of mony in 
| grofſe and not as a rent. If a leaſe be made for years rendring 


* renttothe leſſor, withoat faying [| and his heires &c. Jor rendrins a 
rent during the ſaid term ; and doth not .ſay to whom, or rendring 
101. to theleſſor and 5 1. to his heires, all theſe reſervations are 

ood But if a Jeaſe be made rendring rer.t to the heires of the 
teflor ; this reſervation is void becauſe the rent is not reſerved to 
himſelf firſt, If one grant Jand, yeelding for rent mony, corn, 

+ a horſe, ſparres, a roſe, or any ſuch like thing ; this is a good reſer- 
vation ; but if the reſervation be of the graſſe, or of the veſture of 
the land, or of a Common, or other profit to be taken out of the 
land ; theſe reſervations are void. If one grant a manor, meſu- 
age, land, meadow, or paſture, or the veſture or herbage of land, 
meadow or paſture, re:dring a rent ; this is a good reſervation. 
Bur it one grant Tithes, rents, commons, advowſons, offices, a coro- 
dy, mulctureota Mill a Faire, market, priviledge, or liberty, re- 
ſervinga rent, this reſervation is void. And yet ſucha reſervation 
allo in caſe of the King is good. And in caſe of a Subje& alſo, if 
a lcaſe be made by deed in writing of any ſuch thing tor a term of 
years reſerving a rent; this may be good by way of contraR to 


Prerogative. 


Chap. 


produc s 


5, 


A Reſervation is a clauſe of a deed whereby the feoffor, donor, <,. 10.107 


9. Reſervation [eſſgy sranror &c. doth reſerve ſome new thing to himſelf out * low; 132 
or Reddendue Of that which h d before. And this doth, moſt commonly £8. 52 
aid, of that which he granted before. | : commonly x;e. 47. 
and properly ſucceed the Texexdum, and is made by one or more P erk.ze(t 
of theſe words Reddend*, veſervana*, ſolvena* fatiena*, inveniend, 
or ſuch like. This doth differ from an exception which is ever of 
part of the thing granted and of a thing 1n eſſe at the time, but this 
is of athing newly created or reſerved our of athing demiſed that 
was not in eſſe before; ſothat this doth alwaies ref&rve that which 
was not before, or abridge the tenure of that which was before. 
'o, What ſhal! Jn every good reſervation theſe things mult alwaies concur. FE 


Perk.Sect. 
reſervation. iſſuing or comming out .of the thing granted and not a part of $26.co.8. 


7S. 


and not to a ſtranger to the deed. As for examples; If a man Plow. 32. 


TY 


-\ 


Cr. 5. I ws 


a rent to the leſſor or his heires, in the disjunctive ; or rendring a #7:.tupe: 


Lit. 214. 
212, 99» 


Co. {uper 
Lit. 443 


Co. ſuper 
Lit 45. 
Co. 4. 2- | 
Por, 3th, 
6:6, 
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produce an aQtion of debt, though not as a rentto be diſtra 
for. And thus by apt words an apt rent out of Manorsand 

like memorable things, or divers rents may be reſerved upon one 

co.5.35 grant, As if one grantthe Manorsof 4, B, andC, rendring for 
_—— A 20s. for B 20s. and for { 2. s. Theſe are good-Rents and 
Lir-47. ſeveral. So if one grant the manorsof A, B, and C, rendring 3 1. 
*64-233- viz. ſor A 20s. for B 20s. and for C 2cs. this is a good re- 
lervation, bnt in this caſe the rent ts entireti Alſo one may reſerve 

one rent one year and another rent another year ; as 10 g one 

year and 205. another year : or one may reſerve a rent to be 

paid every ſecond or third year , and no rent the other years, 

or one may reſerve one kinde of rent one year and another kinde 

Eo, ſuper of rent another year, and theſe reſervationsare:good. And theſe 
311.7.” reſervations may be by fine aſwel as by deed, or it may be in cafe 
Bro.Fine where the leſſor hath a reverſion of the land, or upon a-partition 
-- =p to make an equality without any deed at all. But if it be upon 
an exchange to make an equality, it is not good except it-be by 

Eo. ſuper deed. If two: joynt-tenants joyn in the grant of their land by 
143.437 AQeed indented , and the rent 1s reſerved to one of them , this is a 
Diec 22381 900d reſervation, and ſhall goeto him alone. But if it beby word 
<<. by deed Poll that the leaſe is made the rent ſhall goe ro them 
Mihg both. And if a man poſſeſſed of a Term joyn his wite with him 
car.n and they both aſlign over this Term by lnlames; rendring a 
caſe.3 4. rent to them two and the ſurvivor of them, and ſhe doth not 
1-2" ſeal the deed, in this caſe the reſervation as to the wife is void. 
And 4f the reſervation be of the rent toa ſtranger that is no party 

to the deed and to him onely, this reſervation is void. And therefore 

Hobares if the father and his ſon and heir apparent by indenture leaſe his 
0:?:274 land for years to begin aft the fathers death rendring rentto the 

Pitz.Co.8, fon, it is void, 
A Condition is a clauſe of reſtraint in a deed or a bridle annexed . 
Condition, 


and joyned to an eſtate ſtaying and ſuſpending the ſame, and ma- 7?* 
king A Laila whether it hall zake effect or _ —— 

A Warranty is a clauſe or covenant made in a deed by the one | 
party unto the other , whereby the feoffor,donor or leſſor doth for 11. Waranty, 
him and his keirs grant to warrantand ſecure land granted to the #%: 
feoffee, donee or leſſee and his heirs during the eſtate. 

A Covenant is aclaufe of agreement containedin a deed, where- 
by-cither party is bound todo, performe or give ſomething to the 12- Covenant, 
other. And of all theſe ſee at large afterwards. _—_ 4 
co.foner) , In the Conliruction of deeds it mult be conſidered, 1. How a Ky om ng 
Lie.302, * deedin the groſs ſhall be taken and enure, 2. How it ſhall be taken poſe a deed of 
Perk.S:@- and expounded in the ſeveral parts and pieces of ic. And forthe grant in groſs 

; firſt theſe Rules are to beknown, 1. If divers joyn ina deed and — 

ſome are able to make ſuch a Gon and ſome are nor, this ſhall be (ryc.4 = 


id raken, 


kod 


Debe. 


_— 


®£iid to be his deed alone that isable, as if divers joynin the grant of 

Ething by deed & one alone hath all the eſtate,and the reſt have no- 
thing in the thing granted ; it ſhall be ſajdto be his grant alone that 
hath the eſtate. And ſo & converſo. If a deed bemadeto one thac 
is uncapable and to others.that are capable, in this caſe it ſhall enure 
onely to him that is capable. 2. Adeed that is intended and made pjer x5:. 


ro one purpoſe may enure to another, for if.it will not take effect C9:2-35- 


that way it is intended, it go take effe& another way. And there Lir.4s. 
fore @ deed made and intended for a Releaſe, , may amount to a 
grant of a Reverſion, an Atturnment, or a ſurrender, or e coxver/0. 
And ifa man have two ways to paſs lands by the common law, and 
he intendeth to paſs them one way, and they will not paſs that 
way; in this'caſe wt res waleat it may paſs theother way. As if a 
man be ſeiſed of two acres of land in fee, and letteth one of them for 
years, and after intending to paſs them both by feoffment, maketh 
a Charter of feoffment, and maketh livery in the acre in poſſeſſion 
in the name of both the acres, in this caſe the acre in poſſeſſion 
onely deth paſs: but if the leſſee of the other acre Atturn, then the 
reverſion of that acre will paſs alſo, But where a man may paſs 
lands by the Common law or by raiſing of a uſe and ſetling it by the 
Statute, there in many eaſes it is otherwiſe. As if the father make 
a Charter of feoffment to his ſon, anda Letter of Atturney to make 
livery, and no livery is made, in this caſe no uſe ſhall ariſe to the 
ſon. So if a man in conſideration of marriage: make a feoffmenc 
with a letter of Atturney to give livery, & no livery is made , in this 
caſe no uſe will ariſe. And ſo it was held by Ch, Juſtice Pephams B.R. 
for the intention of the parties doth work much in the raiſing and di- 
re&tion of uſes, And therefore it is ſaid that when a man doth intend 
to paſs land one way it ſhall .neverÞaſs another way contrary to 
his intent, as if one covenant for good conſiderationsto levy a fine 
of land to theuſe of 7 $ and his heirs, if no fine be levied no uſe 
ſhall ariſe upon the covenant. If one by words of Bargain, ſel, give 1? _—_ 
and grant, make a feoffment of his houſe for money and intending & as. 
to paſs it by way of bargain and fale and Inrolement, the deed be- 45 ca 
ing made ,therebeing a Mailerofthe Chancery in the houſe where- 
of the feoffment is made, he doth acknewledge and deliver the- 
deed before him; inthis caſe if the deed be not inrolled the convey- 
ance 1s void, and that delivery ſhall not amount to a livery of ſeiſin, 
And yet when the intent isapparent to paſs it one way or another **2*ti- 
there it may be good either way, 2s where 6ne doth make a feof. Tas 
ment in fee.,, with a letter of Atturney to make Liver ,and in the 
ſame deed doth covenant in caſe livery of ſeifin be not had to per. 
fe the deed to itand ſeiſed to the-ules of the feoffment, in this- 
| caſe aldeit no livery ofeilin be made, or atturnment had to perfe&t 

the. feoflment. or grant, yet if it be in ſucha caſe where there is a 

| CON: 
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Expoſition of Deeds, +. + 
conſideration ſufficient to raiſe the uſes by the covenant, the uſes 
co. ſuper will ariſe by the covenant. 3. When a deed may enure to divers 
Diccbr. purpoſes, he to whom. the deed is made ſhall bave eleftion which 

way to take it, and he may take it that way as ſhall be moſt for his 
advantage. Asifa deed of grant be made by the words Des & con _ 
cefſi ; this in law may amount to a granc, feoffment, yu leaſe, re- 
leaſe, confirmation or furrender, and it is in the choiſe of the gran- 

| tee to plead or uſe it the one way or the other,” Soifa leaſe for *. 42-4 4 
Dier 30. Years be made to me of land for _—_ by the words demiſe, grant, i.” OR 
30% bargain andſell; I may take and uſe this by way of bargain and 
_ fale, or by way of demiſe at my pleaſure. So if one have a rent out 
39, Of land whereof Tand my wife are joyntly ſeiſed, and he doth by his 

deed releaſe, give and grant this rent rome, in this caſe I may uſe 

this as a nel to extinguiſh the rent, or as a grant of the rent as 
it may make moſt for my advantage. Er ſic de ſimilibus. But where 
any inconvenience may grow by ſuch an eleton there the grantee 
| ſhall not have an eleRion but. it ſhall enure as it may,as where a man 
36, way paſſe land bythe common law or by raiſing of uſe and ſetling 
it by the Stature,there ſometimes it is ſo. And therefore if in the ſame 

caſe before, a father make a Charter of feoffment to his ſonne and 

a letter of atturney to make livery, and no livery is made; hereby 

no uſe will arife to theſonne as it will in caſe of a covenant, And if 

a leaſe for years be made of a Manor by the words bargain, ſell, de- 

miſe and grant, and this is to begin ata day to come ; in this caſe it 

mult paſſe entirely as a demiſe at the common law, or entirely as a 

bargain and fale, and the leſſee hath not ele&ion to take or uſe ic 
otherwiſe, or to uſe it for part one way and for part another way. 
go 4. It ſhall enure as much as may be according to the apparent in- 
tent of the parties. And therefore it isthat ifa feoffmenr be made 

of a Manor with an advowſon appendant; or a bargain and fale 

of land in poſſeſſion and land in reverſion together be made, and 

the feoffment is not well executed for want of ſtvery of Seifin or 
Atturnment, or the deed of bargain and faleisnot inrolled ; in 
theſe caſes albeit the advowſon may paſs without livery or atturn- | 
ment and the reverſion without inrolment, yet becauſe the intent 3. 
doth appear to be that all ſhall paſs roperher, therefore neither Y 

the advowſon nor the reverſion will paſs by this deed. 5. When a 

Plow.x40, deed is made it ſhall enure as it may, and fo as it may have and take 
tie, he molt and beſt effe& that may be according to realon,; as ifrenant 
302, for life or years and he in remainder or reverſion in fee joine in a 
feoffment by deed, this ſhall enure in the firſt caſe as the leaſe of 
the tenant for life and the confirmation of him in the remainder or 
reverſion, and in thelaſt caſe as the feoffment of him in the rever- 
fien &c. and the ſurrender of the leſſee for years to the feoffee and 


no forfeiture of che eltate in the leſſee for life. Bat if in this 
p. | | |  - Ga | caſe 


C 


, 4 


Forfeiture. 


£foppell. 


'* Expoſition of Deeds. Chap. 5. 
caſe- the feoffment be by word, it ſeems it ſhall ennre firſt as a ſur. 
render of the eſtate of the tenant for life, and then the feoffmen- 
of him in reverſion xt res valeat. Andiif A be tenant for life th 
remainder to 2 for life, the remainder to D in taile,the remainder to: 
the right heires-of B:and 4: and B joyne ina feoffement by deed, in 
this caſe this-is the feoffement of A and confirmation of Z but a for- 
feiture of both their eſtates whereof the tenint in taile may rake 
preſent advantage. If tenansfor life grant arent charge to him in Co. 5- 
reverſion in fee, and he by his deed doth grant this rent over to a- 
nother and his heires, this is a good grant and confirmation alſo to 
make the rent paſs to the ſecond grantee in fee imple. $0 if a dif- 
feiſor make a leaſe for life, the remainder to the diſſeiſee and the dif- 
ſeiſee doth grant the remainder over; this is a gout grant and conhir- 
mation alſo If 4do bargain and fell his land «o B by indenture, _ . _ 
and before inrolment they doe both grant a rent chargz to C by Lic.147. 
deed,and after the indenture isinrolled; in this caſe after the inrol- 
ment this ſhall be ſaid to be the gravt of B and the confirmation 
of A, and if thedeed be not inrolled it ſhall be ſaid to be the grant 
of A and confirmation of Z. If one make a Charter of feoffment 
of one acre of land to eF and his heires, and another deed of the 
ſame acre to A and the heires of his body, and deliver. feiſin accord- 
ing to the form and effet of both deeds, it ſeemsthis ſhall enure 
by moities, viz, heſhallhavean eltaretaile in the one moiety with 
the fee ſimple expectant, and a-fee ſimple inthe other moity. 1f _ 
two ſeverall tenants of ſeveral lands joyne in a leaſe for years by Lit. 45. 
deed- indented, theſe be.ſeveral leaſes and ſeverat confirmations 
from each of them from whom no intereſt paſfeth, and doth not 
work by way of Eſtoppell.. If B tenant for life of C and he in re- 
mainder, or reverſion in fee of the ſame land joyne in a leaſe for life 
or years by deed indented, this ſhall enure during the life of C 
as the leaſe of B andthe confirmation of him in reverſion or re- 
mainder, and- after. the death of C as the leaſe of him in reverſi- 
on or remainder, and the confirmation of B without any Eſtop- 
peil, If tenant in taile and he in reverſion grant a rent charge 
in fee, it ſhall be taken the grant of the tenant in taile and he 
confirmation of: him in reverſion, but when-the tenant in taile 
dieth without iſſue, it ſhall be taken the ſole grant of him-in 
reverſion. If two Jointenants be infee of an acre of land and {**:5** 
rhey leaſe 'it to a ſtranger for life, and the leſſee grant his eſtate 
to- one of the leſlors; in-this caſe «t ſeems it ſhall enure for a 
moity by way of. grant, and for the other moity by way of. Sur- 
render. 

If there be Lord and” tenant, and the Lord . grant - his, 
Seigniory to his -tenant and to a. ſtranger ; this .ſhall enure bn Der, 
fer. a. Moity to the. tenant. by way of, Extinguiſhment, 249+ 

235: 10. 
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Lit. 24. 
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* Chap. 3. Expnſwionof Deeds. | 


Perk.SeQ. and for the other moity to the ſtranger by way of grant. If tenant | 
82.93 for life ofthe grant of a woman ſole grant his cate to the husband 


of the wife, this ſhall enure for the whole by way of granc. 


If a leaſe be made for life, the remainder for life to a ſtranger , 


and the leſſee grant his eſtate to his leſſor, this hall enure by wa 
of grant. 1f there be Lord and 2 joynt-tenants in fee, and t 
Lord grant his Seigniory to one of his tenants in fee, it ſeems 


this ſhall take effe& for the whole by way of extinguiſhment, If 


there be leſſee for life and the reverſion deſcend to two coparce- 
ners, and one of them takea husband, andthe leſſee grant his eſtate 
to the husband and wife, this ſhall enure by way of grant for the 
co.foper Whole. If the diſſeiſſee and the heir of the diſſeiſſor (being in by 
Lit.372- deſcent) make a feoffment by one deed and livery of ſeifia there- 
EN upon; this is the feoffment of che heir onely and the confirmation 
5E.4-2: of the diſſcifſee. 6,. If one have diverseſtates inland, and he make 
any charge or grant upon or out of it, this ſhall ifſue out of all 
his eſtates. And if one havea poſſeſſion and an antientright, and 
grant a rent charge out of theland, or makealeaſeof the land, 
this ſhall iſſue out of both the eſtates , and it ſhall enure from him 
yerk,get, having ſeveral eſtates, as it ſhall enure from ſeveral perſons ha- 
ops ving the ſame eſtates. D uando auo 14ure Concarrant in ung perſona 
£quum eft acſi eſſent in aiverſis. 7. If onethat hatha rent charge 
out of a manor by grantreciting his grant; grant the ſame renc to 
a leſſee for life of the manor out of which therent doth ifſue, ro 
have and receive to him and his heirs, and furrender to him the 
deed; this ſhall not enure to_extinguiſh the rent but by way of 
grant: of which the heir ofthe leſſee for life may take advantage 
if he do not by granting away the rent, purchaſing the reverſion 
co.ſuper Of the manor , or making a feoffment of the manor, and thereby 
Lit.302- committing a forfeiture, or by ſomeſuch like means prejudice him- 
ſelf, for by theſe means the rent will beextin& and determined. 
If a diſſeifor grant a rent to the diſleiſſee, and he by his deed doth 
grant, it over to another ; or the difſeiſor make a leaſe for life or 
Perk.Sect. £ift In tail the remainder to the diſſeifſee, and the diſſeiſſee doth 
69, grant over this remainder, and the tenant atturn; theſe Srants 
ofthe diſſeiſſee ſhall be taken for a grant anda confirmationalſo 
ne res perear. If there be Lord and tenant of white acre and two 
other acres, and the Lord grant by deed to his tenant that he will 
not diſtrain his tenant in white acre for his ſervice, this Srant 
Kich.z7 ſhall not enure to-determine the Seigniory in any part, but as a 
SE. covenant, ſo that if he dodittrain in whiteacre, the tenant may 
'_ have an aQtion of covenant. If a man have a woed of 200 acres 
and he grant it to another for life or years, and that he ſhall cut 
therein 4 or'5 acres every year; in this caſe albeit the wood be 
granted and the, grant ſhall enure 'to paſsit, yet the grantee can 


3 cut 


—- 
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cut no'more* but 4 or 5 acresby the year, And yet thegrantor as 
this caſe 1s cannot himſelf cut any of the wood during the time, 
as in caſe-where'a man doth grant to another that he ſhall cur 
every year 4 or 5 acres in{uch a wood, for inthis caſethe grantor 
may notwithſtanding cut as much as he will, And here-noterchar 
in all the caſes before, according to the conſtration that the Law 


makes of the deed ſo muſt the party that is to uſe it ſer 


ed as a leaſe, &c. See morein Releaſe. Numb. 9. Surrender 
7, Confirmation Numb 7. 


it forth 


- and plead it, as when it ſhall enure as a leaſe then it muſt be plead. 


Namb. 


different and: equal underſtanding, and therefore if 1 grant to an- 
other Common 1in-all my Manor , this ſhall beexponnded to ex - 


' tend to comonable. places onely, and not'in my gardens, orchards 


&c. And- if TI grant to one Eſtovers out of my Manor, hee may not, 
by this cut down my fruit trees. And if one grant me (a Barriſter) 


a fee pro conſilio,, this ſhall be taken for counſel in-Eaw onely 


{o'in caſe. of a Phyſician, - And 4f-one' grant tometo dig in 


- 


. And 


all his 
lands - 


Expoſition of Deeds, + Chap. 5. , 


wy of i In'the conſtruRjon of deeds' it muſt be obſerved, that there are- 
ſhall be con- ſome general Rules that are appliable to all the parts of all kindes 
ſiruedand of deeds, and ſome tirat are appliable onely to ſome kinde of deeds 
rakeninall 114 to ſome part of the deed onely, Inthe conſtruction therefore co.cper 
phe parrs ant of all parts of all kindes of deeds, theſe Rules are univerſally ob- 5*3'3: , 
therof ſerved. 563.Plow. 
General Rules.. -1; That the conſtru&ion be favorable and as near to the **%25+ 
mindes-and apparent intents of the parties as poſſibly .ic may be 
and law will permit : for Benigne ſunt faciende. interpretationes 
cartarum propter ſumplicitatem” laicornm.” Er werba intention von 
e contra bes! inſervire, as if there be Lord and tenant, and the te- 
nant grant the tenements to 'one man for term of his life, the re- 
mainder to another in fee, and the Lord grant the Services ta the 
tenant for life in fee, in this caſe howbeit a grant may enure by 
way of releaſe, and a releaſe to the tenant for life ſhall enure to A 7 
him in remainder and is an extinguiſhment, yet becauſe this is con- $4. 39. 
rrary to the intent, it ſhall betaken for a ſuſpenſion onely of the Zit-cap. «. 
ſervices during the life of the tenant for life, and the ſervices ſhall 
£0 afterwards to his heir, But ifthe intent of the parties be ap- 
parently- againſt law, then the conſtrutionſhall not apply the deed 
£0 their intent, as if one give land to another and his heirs for : 
20 years; in this caſe the executor and not the heir ſhal{ have 
this land after the death of him to-whom it is given. So if one by tow. r6:. . 
deed intending to give land to another and his heirs, give the 15 H.8-20. 
land to him To have and to hole to him, or to him and his aſſigns Fitz Barre. 
for-ever,- without theſe words [| and his heirs this is but an eſtate 337 
for life at the moſt, 24.17 E.3, 
2. That the conſtruction be reaſonable and according to: an in- =p 


UM] - 19C 


Chap.5- - Expoſtrionof Deeds. | 
lands for Tinne-; 1 may not by this grant digge. under his houſe. 
And if one grant me Common for all my beaſts ; this ſhall be taken 
for all my commonable beaſts and not for goats and the like. And 
if one grant me all his trees in his manor ; by this I ſhall not have 
his apple trees. And ifone leaſe to me his houſe and land to the 
end that I may make profit thereof in the beſt manner : by this 
grant I may not proſtrate the houſe or make waſt. ' 

3- Thar roo much regard be not had to the native and proper 
pto. 134. definition, fignifications and acceptance of words and ſentences to 
70, 134. pervert the imple. intentions of the parties, for a manor may pals 
e"iper by the name of a meſuage, or a Knights fee, if ir be uſed ſo to be 
Lir 223- called: & ſc e converſo, a meſuage by the name of a manor: a Re: 
e&”,.48, mainder may be granted by the name of a Reverfin, a Reverſion by 
10. 143» the name of a Remainder for the law is not nice in grants,and there- 

fore it doth oftentimes tranſpoſe words contrary to their order to 
bring them to the intention of the parties, and it isa rule of law 
AMala erammatica non vitiat cartam, neither falle Latine nor falſe 
Engliſh will make a deed void when the intent of the parties doth 
plainly appear. Its therefore held chat two negatives do not make 
an affirmative when the apparent intent is contrary. And it is ano- 
ther rule of Law, Fal/a orcogr aphia n0n vitiat { #nceſrionem. | 

4. That the conſtruction be made upon the entire deed, and that 

Dlow.nco, ONE PAI of 1t doth help tro expound another, and that every 

i61,; word / if it may be ) may take effe&t and none be rejected, and that 

all the parts do agree together and there be no diſcordance therein. 
Ex antecedntibus & conſequentibus iſt optima wnterpretatio, for 
T ur pis eft pars que cum ſuototo nin convert. Maledida expeſitio 
que corumpit textum. If a man make a feoffment of all his land in 
D with Common in omnibres terris ſus ;, this common ſhall be in- 
rended inthe lands granted in D only, and not elſewhere, for it muſt 
be underitood /ecandum [ubjetam materiam. 

Lit. Set, F, Thar the conſtruction be ſuch as the whole deed and every 


= OR part of it may take effe&, and as much effe& as may be to that pur- 
60. © poſe for which it is made, ſo as when the deed cannot take effet 


eow-250% according £0 the letter it be conſtrued fo as it may take ſome effet 

34s Ys _ . , | 
or other, Yerba aevent intelligi cum effettu. Et benigne faciende [nunt 
interpretations Ht Yes mags Valtalt qQUAM pereatl. And therefore ifan 
' Annuity be granted pro corſelio impendendo, or a feoffment made 
' ad er::dir»9nm filium, Or ad ſolvenaym 105. theſe ſhall be conſtrued 
conditional grants without any words of condition, for otherwiſe 

' the party will be without remedy. 

" 6. Thatallthe words of the deed in conſtruction be taken moſt 
Co. ſuper ſtrongly againſt im that doth ſpeak them, and moſt in advantage 
_— of the other party, Verba Cartarum fortins actipiuntay contra pro- 
the Law. ferentem, & quelibet conceſſia fore. contra donatorem per 
tanda 


Farſciture. 
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Note. 


tanda ef, And therefore if one ſeiſed 6f land in fee grant it to a- 
nother, and ſay not for whit time, this ſhall betaken an eſtate” for 
life. But this is to be underſtood with this fimication, that no 
wrong be thereby done, for it isa Maxime in Law, Qu9d legs cox- 


ſtruftio non facir injuriam. And therefore-if tenant for life grant 


the land he doth hold for life to another, and doth not ay for 
what time; this ſhall be taken an eſtate: for his own life, and not 
the life of the grantee, for then it would be a forfeiture. So if one 
be ſeiſed of ſome lands in fee, and poſſeſſed of other lands for years, 
all in one pariſh, and he grant all his landsin that pariſh ( without = 
naming them } in fee ſimpleor for life ; by this grant ſhall paſs no 
more but the lands he hath in fee ſimple. So-if a man have a houſe 
wherewith chere hath been Copyhold land and other [and uſually 
occupied, and he ler this houſe and all his land thereunto belong- 
ing : in this caſe and by this demiſe the — land doth net 
pa's: for- in both theſe caſes then there would be a forfeiture, But ns 
otherwiſe by theſe words all the land in both caſes would paſs. __ 
7. That if there be two clauſes or parts of the deed repugnant 
the one to the other, the firſt part ſhall be received and the latter 
reje&ed, except there be ſome ſpecial reaſon to the contrary, and 
therefore herein a Deed doth differ from a Will ; for if there be two 
repugnant clauſes in a Will the firſt ſhall be reje&ed and the latter 5 wh 
received. . : Elys caſe. 
8, That that which is pm—_ ſpoken be generally underſtood 
nnleſs it be qualified by ſome ſpeciall ſubſequent words, as it may 
be, for if one be ſeiſed of a manor wherein there is a Park, and 
he grant the manor witch the cuſtody of the Park : by this the Park Co ſuper 
will not paſs. Lit. 43- 
9. That if the words may have a double intendment and the one 
ſtandeth with law and the other is againſt law, that it be taken in 
that ſenſe which is agreeable to law : and therefore if tenant in taile 
make a leaſeof land to 'B for term of life, and do not mention for 
whoſe life it ſhall be , this ſhall be taken for the life of the leſſor , ;.q 
and not for the life of the leſſee, as it ſhall be if ſuch a leaſe be made 
by tenant in fee (imple. 
ro. That =_ doubtfully ſet down be applied to him to whom 
they do properly belong. As if 7. S. make a feeffment to one of his 
own name, and there is a covenant in the deed that 7 F ſhall deliver __ _ 
the deeds, this ſhall be taken of 7s the feoffor and not 7 S the feoffee. to. ;63. 
11. That ſuch a conſtruction be made of abbreviations as the deed 
may nor loſe his force, asif one grant tet* il Maner* de D. &- Cc 
if it. be but one manor, the words ſhall be taken for roram ilud Mas —y Plo. 
nerinm, if two manors, then it ſhall be taken for tota ils maneria, 37: © 
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And here note that moſt of all theſe rules run through all the caſes Pl on; 
 ofexpolition hereafter following... 00 ——_ 
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Touching 


UMI - 19 
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Lit 152, 
Lit,SeQ. 
72, 219, 
= 4. $6. 
87,0 H.7. 
4. Bro» 
Grant, 8s. 
144+ 43 
Ed. 3. 32+ 
Co-10. £4. 
Co. tuper 
Lit, 307» 
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Coli .47- 
50, Plow. 
103. Bro. 
Grant. 60, 
x29.Co.1. 
720, 


* Touching things granted theſe rules are ticit co be known. 
T7_ When any 
the fruits and effects of it are granted allo, and ſhall paſs inc/nufve 


rogether with the thing by the grant of the thing it ſelfe without 


qnid conceditur conceditur etiem & id ſins quo res ipſa non eſeepotuit, 


As by the grant of Conuſance of pleas is granted the Ordiniry pro- 


power to cut them down and take them away, by the grant of Mines 
is granted power to digge them ; and by the grant of fiſh in a mans 
pond is granted power to come upon the banks and fiſh for them. 


moſt caſes paſſe by the grant of the principall without the words 
cum per tinentisr, but not e converſo, for the principall doth nor paſs 
by the grant ofthe incident, &c, Acceſſorium non ducit fed ſequir 
tur ſuum principale. And therefore by the grant of a reverſion 
without naming the rent, a reverſion after an eſtatetaile, for life, 
or years, and the rent referved upon the eſtate will paſs, fo as the 
renant atturn to the grant: but by the grant of the rent the re- 
verionwill not paſſe. So by the grant of a manor, the Court Baron 
thereunto belonging will paſs; by the grant ofa houſe or ground, 
the ways thereunts belonging do paſs , by the grant of errable land, 
the common appendant thereunro will paſs, by the grant of Mils, 
the waters, flood gates, and the'like that are of neceſſary uſe to the 


Mills do paſs; by the grant of a houſe, theeſtovers appendant- 


. by the grantof a manor, the advowſons'ap- 
pendant and villanies regardant thereunto paſs; by the grant of a 
Faire, the Court of Pipowders will paſs ; by the grant of homage 
or rent, the fealty will paſs ; and by the grant of Eſcuage, homage 
and fealty will paſs. But divers things that by continuall enjoy- 
ment with other things are only appendant to others, as warrens, 
leetes, waifes, eſtrayes and the like, theſe will not paſs by the grant 
of thoſe other things, and therefore if one have a Warren in his 
land, and grant the land, by this the warren doth not paſs. And 
yetifin theſe caſes he grant the land cam pertixentiis, or with all 
the profits, priviledges, 8c. thereunto belonging; by thrs grant 
perhaps theſe things may paſs. And here know that a reverſion 
may be parcell or appendant to a thing in poſſeſſion, and paſs by 
the grant of it, but a poſſeſſion cannot be parcel] or appendant 
to a thing in reverſion. And therefore if one make a leaſe for hfe 
of a manor excepting 20 acres of it, and after grant the reverſion 
of the manor, by this grant the 20, acres will not paſs. $0 
if one be diffeiſed of an acre parcell ofa manor, or of common 
appendant to the manor, and before an entry or recontinuance of 


thereunto will paſs: 


the - 
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* The expo- # 
thing is granted all the means to attain it and all firion of the 
| ſeveral parts , 
of the deeds 
{ of grant. And 
the words cam pertinen:is Or any ſuch like words. Cauicanque alr how the 
words and 
lentehces 
- . therei I 
cefſe to bring cauſes to judgement. By the grant ofa ground is os ==""xs 
granted a way to ir. By the grant of Trees is granted withall 1.1n the pre- 
miſes, aud _ 
what doth 
paſs by the 
——_ _ grantof a 
2. The incident, acceſſary, appendant, and regardant ſhall in thing. 


9s . *Expoſitionof Deeds. 


ther, but all thoſe they have fole and apart. 7, Some wor 


Chap. 5: 
' the acre or common he grantthe Manor to a ſtranger ; by this che 


#cre of land or common will not paſs: But otherwiſe it.is in caſe 
where a leaſe for years only is made of a parcell of a manor. And 


if a leaſe be made for life of 20 acres parcell of a manor, and after 


the manor it ſelfe is granted , by this the reverſ10n of the 20, acres 


is granted and will paſs alſo. 
And if a-man make a feoffment in fee of an acre of land parcell 


. of a manor, *ar:d after repurchaſe it, and then grant the manor 
this acre will nor paſſe by this grant, for it is not united by the new 


purchaſe. Bur it is otherwiſe of trees, for if a man makea leaſe 
for life of a manor or other land excepting the trees, and afcer 
Srant the reverſion of the manor or land to another , hereby the 


- trees do paſs. Andif a man make a feoffment in fee of a manor 


excepting the trees, and after the feoffee buy the trees, in this caſe 

the trees are united again, fo that if the feoffee ſell the manor the 

trees ſhall paſs with it. If I leaſean acre of land to which an ad- 
vowſon is appendant for term of life reſerving the advowſon, 

and after do grant the reverſion of that acre with the appurte- 
nances; hereby the advowſon doth not paſs. But- if I grant the | 
advowſon for term of life, reſerving the acre, and after grant the 

acre with the advowſon cam pertinentizs; by this the advowſon 

doth paſs. If land be appendant to an office, there by grant of 

the office with the appurtenances the land will paſs withour liver 

of ſeiſin, And if an office be appendant to land, there by the 

grant of the one the other will paſs. 3. That which is parcellor ,, . 
of the eſſence of a thing albeit at the time of the grant it be au. 2;, 
ally ſevered from it, doth paſs by the grant of che thing it ſelfe. <©***:5% 
And therefore by the grant of a Mill, the milſtone doth paſs albeit 
at the time of the grant it be actually ſevered from the Mill. $o 
by the grant ofa houſe, the dores, windows, locks, and'keyes, do 
vaſsas parcell of it, albeit at the time of the grant they be actual- 
ly ſevered from the houſe. 4. By the grant of the land or ground 
it ſelf, all that is /zpra, as houles, trees, and the like is granted , 1577 # n 
for Cn eſt ſoelam eu eſt {que ad alum, allo all that ISinfra, 4s Dn. 
Mines, earth, clay, quarres, and the like. And by the grant of a 
touſe, "the ground whereon it doth ſtand doth paſs. ' 5:7 When 
any matter of interelt or profit 1s granted, the grant ſhall be taken 
largely : But when any matter of eaſe or pleaſure only is granted 
as a walk, or thelike, the grant ſhall be taken ſtrictly, 6, When a 
man doth grant all his lands, or all his goods; by this grant doth ?low-289. 
paſſe not only what he is ſole ſeiſed or poſſeſſed of, but alſo what © © + 


2 H.7.25, 


;he is joyntly ſeiſed or poſſeſſed of with another, . And fo e contre /o 


If two men joyn together and grant all their lands, or all their EH 
goods; hereby do paſs not only all they have joynly and toge- 1;t. zor. 

in Lit. Sect. , 
; rs 543» 54% 


III Þ. 10 


" Chap. 5. 


Co ſuper 
Lit. 5.6. 


Co. 4. 88. 


Co.ſuper 


Lit.6.16. 


Perk.Sect. 


1044115, 


11 H.6.22 


Bro, Grant 


I43.Co. 


ſuper. Lit. 


6,Perk, 
Celt,t14., 


Co ſuper. 
Lit. 4. Co. 


a. $91 . 


Peck.SeQ. 


I14, 


Co.11.47. 


Edw.caſe., 
Mich, 9. 
Jac.Curia 
9 H.7 425+ 
Bro. 
Grant. 87. 
11,6 6,32 


taments in this pariſh to another in fee ſimp!e, .feetail, or for life, 
& dd par oC AMP _ 7 


a Rm 


Expoſition of Deeds. | 


deeds are large and have a general extent, and ſome have a proper: 


and particular application :; the former ſort may contain the lat- 
ter, as Dedi or Conceſſi, may amount toa grant, a feoffment, a gift 
a leaſe, a releaſe,” a confirmation, a ſurrender : and it is in theele- 
&ion of the party to whom the deed is made to uſe it to which of 


theſe purpoſes he will And. hence'it is that if a Lord by the words 


of Deds -& conerſſi grant to his tenant that doth hold of him his 


rent; or one that hith a rent charge out of |:nd doth grantit to 
the tenint of the 1+nd; that intheſe caſes the rent is extinguiſhed 
albeit it be by way of grant. But a rele.,ſe, ſurrender, confirmati- 
on, &c. cinnot amount to a grant, &c. nor a ſurrender to a confir- 
mation or a releaſe,&c, becauſe theſe be proper snd a peculiar minner 
of Conveyances, and zre deltin?ted to a ſpectsl end. | 

Amongſt words whereby things do paſs ſome are collective, 
compound or general , comprehending miny things, 8s Heredita- 
ments, Lands, Tenements, Honors, Itles, Vill.ges 5nd the like, inclu. 
ding lands of ſeveral ſorts and qualities And ſome words are 
ſimple or particular, as Mgidow, Paſture, Wood, Moor. and thelike. 


The terms 
whereby 


rings are 


granted, ex«: 
pounded, 


The word (Hereditament) is of zs large extent as any word, for yereditament, -. 


whatſoever may be inherited, - be it corporeal or incorporeall, real, 
perſonal, or mixt, is an hereditament. By the grant therefore of all 
hereditaments do paſs Honors, liles, Cattles, Seigniores, Manors, 
Meſſuages, Lands, Meadows, Peſtures, Woods, Moores, Mariſhes, 
Furſes, Heaths, Reverſions, Commons, Rents, Vicarages, Advow- 
ſons in groſs, and the like things which the grantor hath in fee ſimple 
at the time of the grant, whether he hath it by purchaſe or defcent. 

And the word/{Tenement) is of large extent alſo, and ic ſeems 
doth comprehend as much as the former. And therefore by the 
grant of all Tenements will paſs as much as by the grant of all 
Hereditaments 

The word [ Land] ſtrictly doth fignihe nothing but errablelind, 
bur in a larger ſenſe it doth comprehend any ground, foil or earth 
whatſoever. And therefore by the grant of all Lands, doth paſs 
errable lands, meadows, paſtures, woods, moors, waters, mari- 
ſhes, furſes, heath, and ſuch like, and the caſtles, houſes and build. 
tmgs thereupon, but not rents, advowlons, and ſuch like things. 
Alſo by grant- of any land in poſſeſtion the reverſion thereof will 
paſs. And yet by the grant of a reverſion of land the land in poſ- 
ſeſſion will not paſs 

But here it mult be obſerved, That in caſes of grants and gifts of 
all hereditaments, tenements or lands, «<oni(ideration is had of the 
eſtate of the grantor : for if a man be ſeiſed of ſome lands in fee, 
and have other lands for life or years onely, and all theſearelying 
within one pariſh, and he grantall his lands, tenements or heredry 


Tenemend © 


Land, -- 


Note -- ; 


Forfeuures-» 


and - 


Forfciture. 


Honor. Ile. 
Commotc 
Caſtle. 


Town or V1l- 
lage, 


| { Manor. 


- and pive livery of ſeilin in thelands whereofhe is ſeiſed in fee, in 


: Expofetion of Deeds — Chap. > 
the name of - all thereſt ; by this doth paſs no more but his lands 
whereof heis ſeifed in fee, for otherwiſe it would be a forfeiture for 
thoſe lands. Bur if the livery of ſeiſin be made in any part of the 
lands he hath for life or years, then that part wherein the livery is 
made wilipaſs and no more. And if the conveyar.ce be by bargain 
and faleand deed inrolled, then the lands whereofhe is ferſed in Fee- 
ſimple and for life ſhall paſs, and not ths land he hath-fer a term 
of years. And yet ifin this caſe the grant be for years, then all the 
lands will paſs, for then there will be'no forfeiture in the caſe, 
Howbeit it is ſaid in Bro. Done 41. pro lege, That ifa man give or 
grant all his lands and tenements in B, that by this, leaſes for years 
do not paſs, and that theſe words do intend frank tenements at 
the leaſt. 

Theſe word, | Hoxor , Iſleand — are compound words Co. ſuper 
and of large extent, And therefore by the grant of the m may ©*5: 
paſs one or moreſeigniories, minors, and divers other lands. Al- 
ſoa Caſtle may contain one or more manors, And therefore by 
the grant of a Caſtle may paſs one er more manors. And ſo ſome- 
times & converſo a Caſtle may paſs by the grant ofa manor, But 
by a Cale moſt comenly isfignified no more but the houſe or build- ?l9%'«62. 
ing and the parcell of ground incloſed wherein it doth ſtand, 

This word [ Village or Town] is of largeextent alſo. And by «c,. re 
the grant of it, a manor, land, meadow and paſture ,and divers ſuch Lir.5.P1o. 
like things may paſs FOG. 

This word| Manor ]is a word of large extent and may compre. <,, (ger 
hend many things. And therefore by the grant ofa manor with. Lit. 5. 58, 
out the words of ea pertinentiis do paſs demeſnes rents and bf 
ſervices, tands, meadows, paſtures, woods, commons, advouſons 11. Plow. 

appendant, Villains regardant, Courts Baron and Perquiſites ND Tn 
thereof that are in truth at the time of the grant parcell of the *-*- 
manor. But nothing that in truth is not parcell of the manor A. Dier. 
albeit it be ſo reputed will paſs by the grant of the manor, and 39.5H-7-4- 
therefore ifone have a manor, and after purchaſe the lawday or a caſe Mp. 
warren to it, and then he grant away the manor, hereby the law2ay 
.or warren will not paſs. And yet if by union time out of minde 
they have gotren a reputation of appendency, perhaps by the 
grant of the manor cum pertizentiss theſe things may paſs. By 
the grant ofa manor alſo divers Towns may paſs. An Honor alſo ©: ſuper 
may paſs by this name, And ſo alſo may a Caſtle or a Hundred: APlocs 
And one manor alſo that is parcel of another manor may paſs by * 33% 
the grant of that manor whereof it is parcel. 

The werd [| Knights-fee] is a compound word alſo and may co.ſuper 
comprehend many things. And therefore by the grant of this may "oak 
Paſs land, meadow and paſtureas parcel ofit. And ſometimes 175.3, 
by 
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by. this doth pafſe ſo much land as to make a Knights fee. And ſome 
fay it doth contain eight hides of land And it ſeems alſo that a 
manor may pals by this name if it be uſually called fo. 
Co. fuper - The word [ Grange] isa compound word alſo, and by the grant Grange, 
11012167, of a Grange will paſs a houſe or edifice, not only where corn is {tored 
up like as 1n barns but neceſſary places for husbandry alſo, as ſtables 
for hay, and horſes, and ſtables and ſties for other cattle, and a cur- 
tilage and the Cloſe wherein' it fandeth at theleaſt. And where 
land, meadow and paſture, &c. belonging to ſuch houſes are called 
all together by the name ofa Grange, there perhaps by this word 
the whole may paſs. 
The word [| Farme orFerme 7 called in Latine firma is alſo a Farme- 
on _ compound word and doth comprehend many things. And there- 
plow.195. fore by the grant of a Ferme will paſs a meſſuage and much land, 
meadow, paſture, wood, &c. thereunto belongtng or therewith 
uſed, for this word doth properly ſignifie a capital or principall 
Br. Grants meſſuage anda great quantity of demeſnes thereunto appertaining, 
TO Alfo by the grant of all Farmes, or all Fermes ; it ſeems leaſes for 
"Th " your llet d alſo, f 
. finer This word is a celleftive word alſo, for by the grant of 'unam c 
Lit 5 " bovatam terre, or of one, orofan oxpange of Land Ty paſs land; ym es as 
meadow and paſture, and it doth properly intend as much asan 
Oxecantill, And I»gm terre, or half a Plow land is as much as 
two Oxen can till, wo, 
meadow, and paſture. 
Co. ſuper The words [ Plow land, and a Hide of Land ] are Syno1yma and APlow land | 
Lit. 5... arecollective words alſo, And therefore by the grant ot (arnca- 2 Hide of 
''”" tam or Hidam terre, or of aplow land, or of a hide of land may mm 
paſs 100. acres of land, meadow and paſture, and the houſesthere- 
upon, but it doth properly intend as much land as one plow can till 
in a year. 


by the grant of haif a plow land may paſs m_ hacks 


Fs _ many- things, but it is not certain, for in ſome Countries it doth — rr WER 
contain 20. acres; and in ſome Countries 24. acres, and in ſome Halfa yard 
Countries 30. acres, by the grant therefore of UVirgatam terre, Or a land. ; 


co per a fold courſe lands andtenements may paſs. EX: fic de imilibus: Ang £14 courle.” 


Plow.i67, MOſt part there doth paſs thereby ſo much as in common reputati- 
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Meſſuage, 
Curtilage. 
Houle, 


Cottage. 


Errable land. 


Meadow, 
" Paſture. 


. Wodd, Trees. 
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EE 


of a Vicarage will paſs as much as doth belong unto ic, as the Vi- 


carage houle, &c. 
By the grant of a meſuage, or a meſuage with the appurtenances Plov. 55. 


doth paſs no more but the dwelling houſe, barn, dove-houſe, and 150. 96g) 


 buildirgs adjoyning, orchard, garden and curcilage. 5. a little Lit; Bro- 


garden, yard, field, or peece of void ground lying neer and _— 185. Co. 
ing to the meſuage, and houſes adjoyning to the dwelling houle, per Lit. 
and the cloſe upon which the dwelling houſe is built at the moſt. 5;. K:1w. 
And ſo much alſo may paſs by the grant of a houſe. So that the 57; *7# 
quantity of an acre of ground or thereabouts in Orchard, Garden, ' 
and outlet may paſs by either of theſe names, but more then this 

will not paſs by the grant that is made in either of theſe words, al- 

beic more have been occupied with it, and alkeir more be intended 

to be paſſed by the grant. And therefore if there be a meſuage or 
dwelling-houſe and divers acres of [and thereunto belonging cal- 

led all rogether by the name of Hedges, and a grant is made by 

theſe words, of all that meſuage with the appurtenances common- 

ly called by the name Hedges; by this grant nothing ſhall paſſe 

but the meſuage, garden, and curtilage. And yet if a manor or ee before. 
farme be commonly called by the name of a meſuage, there by the 

grant of a meſuage the whole manor or farme may paſs. And by Lit. Bro. 
the grant of a meſuage or houſe and all the lands thereunto apper- * p85: 
taining will paſſe all the land uſually occupied therewith. Alſo by meg. 
the name ofa meſuage a Chappel or a Hoſpitall may be granted. tre gs 

By the grant of a Cotrapge doth paſle a little dwelling houſe that Co. fuper 
hath no land belongings to it. cede 

By the grant off all a mans errable land there doth paſſe no more 
bat that kinde of land: and by the grant of all a mans meadow 

round, or all a mans meadows doth paſſe no more bur that kind of 
ground. And by the grant of all a mans paſtures doth paſs no more 
but the land or grourd it ſelf imployed to the feeding of beaſts, and 
alſo ſuch paſtures and feedings as he hath in another mans ſoile. 

Ifa ran havedivers acres of peecesof Wood, and grantto ano. ,,y,sg , 
ther omnes beſcos ſu0s, or all his woods, or all his woods growing in Perk. Set. 
ſuch a place; by this grant doth paſſe all the highwood and under- 5095: 
wood, and not only the wood growing upon the land or ſoile bur nee 34. = 
the land or ſoile it ſeff wherein it doth grow. But in this caſe if the | 
grantor have in the ſame place divers peeces of wood, and divers 
cloſes wherein there are divers trees growing in the hedges , it 
ſeems in this caſe theſe trees in the hedges ſhall not paſs by this 
grant in theſe words, eſpecially if the caſe be ſo that the cutting of 
them will be a waſt. And yet if the grantor have no peeces or 
groves of wood inthe place, nor trees but what are growing in the 
hedges and grounds, in this caſe it ſeems all the trees except the 

apple trees doe paſſe, but not his hedges and hedgrows. And . 
calc 
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Co.5. It» 
11,59. 


Curia Hill 
16 Jac. B, 
K. Pinch. 
combs 


calls 


Die. 374+ 
Co.11, 


48. 


Co.\uper 


Lut*4+-5, 


| Aſhes, or place where Aſhes grow. Lupalicetum,a hopyard or place 


Co ſuper 
Lit. 5, 


Co, idem, 
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caſe where the trees onely do paſs, as where the grant is ofall a 
mans trees, there fhall paſs no more of the ſoil but fo much as 
ſhall ſerve for the nutriment of the trees, and the owner of the 
foil ſhall have the graſs growing thereupon alſo, If a man grant 
to another all his ſaleable underwoods within his Manor which 
have been uſually ſold by the owners of the Manor with free entry, 
egreſs and regreſs for ſelling , making and carrying the ſame away 
at all times convenient , in this caſe it ſeems the ſoil doth not pals 
but the wood onely. And yet if thoſe words with free entry &c, 
be omitted, contre. 

If onedeviſe, grant, and to term let a farm with all manner of 
timber , wood , underwood and hedgrows except the great oaks in 
ſuch a cloſe, to have and to hold the Farm for 21 years, in this 
caſe albeit there be the word Grant, and that the trees be not na- 
med again in the Habendwm, yet the other trees do not paſs by this 
Grant otherwiſe then in other leaſes, and ifthe leſſee cut any tim- 
ber to ſell, it is waſte in him. 

A Toft is a place where a meſuage hath ſtood, and by this name 
ina grant ſuch a thing will paſs 

Brucya is a heath or heathy ground. Fraſſetam is a wood or Dn I 
piece of ground that is woody. Alnerum isa wood of Elders, or _ 
place where Elders grow. Salicetam a wood of Willows, or Place pores Filice- 
where Willows grow. Sel42 a wood of Sallows; Willows or tum. Fraxine- 
Withies, or place where ſuch things grow. Filicetam is a braky tum. Lupulice- 


X . tum. Arundine, 
ground or place where ſuch things grow. Fraxinerum, a wood of ——_— 


nncaria.Ruf- 
where hops do grow. Arv#:4inetxm , a place where Reeds grow. caria. Mariſ- 


Roxcaria Or Ruxcearia, a place full of bryars or brambles, Funcaria 4. Mirae 

or 7oxncaria Or Iampra (which -are all one) a place where ruſhes do 

grow. Ryſcaria, a place where kneeholm or butchers pricks or 

broom doth grow. Mariſcus, a fenne or mariſh greund. Mora, 

a more barren and unprofitable ground then a marſh. And by grant 

of theſe and ſuch like things or of 20 acres of ſuch ground, theſe 

particular kindes onely or ſo magy acres thereof do paſs. Yacaria, is 

a Dairy houſe, Porcaria , 4 Swineſty. Bercaria i Tanhoule -: 

and by theſe names theſe things will paſs- By the name of Srar- 

»um Or Pool, or Gurges a gulf, the water, land, and fiſh in the wa- 

ter will paſs. Stadium, Fer- | 
By the grant of S1adinm, Ferlingus , Or Onrentens terre doth 1in2ms, Qua- 

paſs a furlong or furrow long, which anciently was the 8* part of !*"i*n« terre, 


Tofr. 


Vacaria.. Poy.- 
cario.Stagnums 
Garges. 


a mile. By the name of Selis Or porca terre doth paſs a ridge of — 
land which is ſometimes longer and ſometimes ſhorter , By the Rood of lands. 


prant of an acre of land doth paſs ſo much as is aft acre by mea - 
fore in that Country by che ordinary account and meaſure of the 
Country. By the grant. of a Rood of land doth paſs 19. pears 


ches o 


Trench; 


Turfs: 


Common, 


Eſtovers, 


Way. 


3 


Foreſt, Park, 
Chaſe, Var- 
"Is rcn, 
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-_ ches the fourth part of an acre. And by the grant of 6 foot in 


length and two foot iy breadth, fo much onely dotk paſs. And by 
theſe and ſuch like names land may be granted. 7 

By the grant of Mineras or Fodinas plambi cc Or Mines of ore 
Lad &c, the land it ſelf willl paſsif livery of ſeiſin be made there. 512 
of, but otherwiſe-it ſeems not , and then the grantee hath by che 
grant a power to dig onely granted unto him. 

"If one grant to me to dig a Trench jn his ground from fuch a Perk-Sett. 
place to ſuch a place to convey water by a lead pipe, or otherwiſe, 
hereby alſo #»c/#ſrve is granted a liberty at any time after to dipgto 
amend it as occaſion ſhall be. ©o.flapcs 

If .one grant to me to dig Turfs-in his land or ſoil, and to carry £ir.4 
them away at my will and pleaſure by this is not granted the land 
it ſelf, the houfes or trees thereupon or mines therein. Coloper 

If one -grant to another Common for all his beaſts in his land , Lit.4 


hereby is not granted Common for Goats, Pigs, and ſuch like <r omengy 


| beaſts and cattel that are not commonable But if the grantbe of 


Common for all manner of Beaſts, conrra. And if one grant to ano- 
ther Common without number in bis land , the grantor is not here- 
by excluded tro Common there with the grantee. 

And if one grant to me Common of Paſture for 10 Kine in 
his Lands in Dale ; by this grant I ſhall have Common in his com- 
monable grounds and lands onely and not in any other lands. And 
if a man grant Common of Paſture to me for my beafts abicangue 
averia [ua jerint, and he occupy 100 acres of land with his beaſts, 
and after he keep no beaſts , yet by this grant I may keep my beaſts 
in thoſe 100 acres. But if he grant to me. Common of paſture 
for my beaſts whereſoever his cattel ſhall goe &c. by this grant I 
ſhall have no Common but when the grantor doth uſe his Common 
with his cattel &c. vs. 6 

By tte grant of Eftovers will paſſe houſeboote, hayboote and 16. 
plowboote: But if a man grant to me Eſtovers out of his Manor, 

I may not by this grant cut down any of the fruit trees within his 


Manor. H.8 
If land begranted to me, hereby alſs implicitely is a way there- jar. ca 


unto granted to me alſo: So that if one have 20 acresof land roug, 


and prant me one acre in the midſt ofit, hereby i»cl»five there is per wit. 
granted me away to it. Andyet ifa man have two Cloſes, and he Vans & | 
uſe to goe over one of them for his eaſe to the other Cloſe by a new, jutices. 
way, and after he grant the further Cloſe cam pertinentiss, by this Mic, 3 Jac, 
grant the new way doth not paſs. 

: If a man havea Foreſt, Park, Chaſe, Vivary and Warren in his Co-ſuper 
own ground, and he grant his Foreſt, Park , Chaſe, Vivary or War- Rice & 
ren; hereby not onely the priviledge but the land it ſelf doth pats. —_ 
Bu if the ground be anothers ; or if it be his own and the granc  q___ 

"2 =o & "a 
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be onely of the game &c. in theſe caſes the land or ſoil it ſelf will 
not pals. | 


- "pad If a man be ſeiſed of a river, and by his deed doth grant /eperalem Fiſhing. 
piſcariam, Or aquam /uam in the ſame, and maketh Livery ſecundum 
formam carte, by this grant doth paſs onely a liberty ro tith 
within the water, and not the foil nor the water itſelf: and there- 
fore the grantor may take water ſtill, andifit be dry he may take 
the ſoil alſo, And if one grant all his fiſh in his pond, by chis ts 
Fitz, Barre . . 
235: granted a power to come and fiſh for them, butthe grantee may 
not hereby dig a trench and let out the water to take the fiſh, albeir 
they may not be otherwiſe taken, ; 
Co.ſugxee If one be ſeiſed of 20 acres of land, and he grant to anether V<ure or 
Lit.4.Diec | 3 os Herbage of 
285 Trin, ard his heirs the Velture, or the herbage of it, and maketh livery j,. 


5.Jac-BR of ſeilin in 1t ſecundum formam carte ; by this grant doth pats 
accord, . -. - 
the corn, graſs, underwood ſweepage, and the like; and for theſe 
things the grantee may have an action of Treſpaſs for any wrong 


done to him in them. But hereby the land it ſelf, the houſes, and Profits of 
great trees thereupon, and mines therein do not paſs. And if one lands. 


grant the herbage or velture of a wood, hereby is granted the 
graſs and underwood onely, and not the timber of greattrees. Bur 
if a mano ſeiſed of 20 acres of land grant to another the profics 
of this land To have and co hold to him and his heirs, and maketh 
livery, /ecunaumformam carte , hereby the veſture, herbage, trees, 
mines, and all whacſoever parcel! of that land doth paſs. 
- 338.6.3::2 If one grantto anotherall his deeds, or all his muniments, here. 
by will paſs all his Charters, feoffments, lzaſes, releaſes, conhtrma- 
tions, letters of Atturney, and the like 
Co 18 - If onegiveorgrant to another 0:14 b5nz, Or all his goods ; by 
29 4.6.35. this doth pals all his moveable aud immoveable, perſonal and 
Piet 394, real goods, as hors, and other beaſts, plate, jewels, and houſhold 
t15. ſtuff, bowes, weapons, and ſuch like, and his money, and his corn 
EP growing on the ground, alſo all the obligations and bills that are 
96.51 made to him, and-in his own n:me co paſs by this, bur not the 
pr debts due by ſuch obligations and bills. And (ome fay that leaſes 
5-Cco.8. and termes of years of houſes, lands, rents, commons, .&c, rent- 
Wm charge for years, wardſhip of tenants in Capite, and by Knights 
ſervice, and the intereſts that a man hath by Statute Staple, Sta- 
tute Merchant, or Elegit, do paſs by this grant z but of this0- 
thers doubt. And if a man give and grant to another onnia c4- 
talla (u4, Or all his chattels, hereby doth paſs as much as by the 
grant of all his goods, and by this without queſtion leaſes for years 
&c. do paſs. But by neither of the grants do paſs thoſe 
- £oods or chattels which the grantor hath by delivery in keeping 
for another, or the like. Neither doth any eſtate of inherirance 


or freehold, or the charters concerning any freehold pals pager 
| theſe 


Deeds . 


Gcods. 


Chattcls, 


: < 5 
+ ja <a y; 4 . 
4 EASRE UT. % 
7 4+ ; 
> %. wy 
52 | 
hy * . 
4 4 
- 


Utenſils. 


Grant of all a 
mans eſtate, 
right 8c, 


Norte. 


_—_— Expoſition of Deeds. Chap.s. 


theſe words. Neither doth any thing in aRion, as debts or the Per cb. + 


like, nor hawks, hounds , poppinjays , or the like paſs by this IJ... 


grant. _ And yet if an Excecutor grant omnia bma & catalla ſna ;, {gg 
hereby the goods and chattels he hath as Excecutor as well as his ke1w.64. 
other goods and chattels will paſs. And if one grant all his 290-4 
Iaſgs tor years which he hath by any conveyances, hereby the per Flem. 
leaſes for years which he hath as Executor as well as other leaſes PAs 
for years will paſs. . | 

It one grant to another all his Ucenfils, hereby will paſs all Dir 5-- 
_ bouſhold ſtuff, but not his plate, jewels, or any ſuch like 
thing. 

If a man be ſeiſed of land in fee ſimple or-for life, and have an C>-Cuper 
eſtate in- it for years, by Statute Merchant, Staple, Elegit, or the 1ic.5e& 
like: and he grant all hiseſtate, or all his right, or all his title, or 573: *lv» 
all his intereit of andin theland ; by this grant all his eſtate , and 153. 
as much ashe isable to grant dothpaſs. And iFa tenant for life of 
land, the remainder to the ſtranger in tail, the remainder to the 
right heirs of the tenant for life do grant by theſe words , here- 
by borh his eſtates do paſs, and ifa tenant in tail prom all his eſtate 
in the land; hereby there doth paſsas much as he can grant. And 
all theſe words alſo do carry and paſs reverſions as well as Poſ- 
ſeſlions. And ifa man have aterm of years of land, and he grant 


his term, hereby doth' paſs the term of years, and all his eſtate 


* andintereſt ofthe land. 


And note, That by all cheſe names theſe things may be granted, 775: Sit 
and that for ſuchthingsas are grantable without d&ed, when they © 
paſs by a verbal grant in any of theſe words, the words ſhall have 
the ſame expoſition as they have in deeds. 

Jf one grant all his goods infuch a place / qze faerint ; by this n.s. 
grant nothing doth paſs but the goods that are in ſuch a place at 
rhe time of the grant, and not any other goods that ſhall be there 
afterwards. 

If two men have goods in common, and have other goods ſe- 8-0. Dare 
verally , and they give meall their goods, by this prant is given all **' 
their goods they have in common, and likewiſe all the goods they 
havein ſeveralty. | 

If two tenants, in common , or others ſeverally ſeiſed of land, _— 
joyn1n rhe grant ofa rent of twenty ſhillings, or a horſe, out of the 0.106, 
"land wherof they are ſo ſeiſed; by this grant the grantee ſhall 
have two twenty ſhillings or two horſes. 

Ifa man prant a rent often pound to me, To have and to kold —_ | 
during my |.fe and my wives life, and after thedeath of my wife a * 
rent of three pound tome for my life, in thiscaſe if my wife dye 

' T ſhall have both: the rents, But if chere be any words of reſtraint 
or determination of the firſt rent, itmay be otherwiſe, | - 
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xdjude M fone be ſeifed ofa garcey plot in the pariſh of Sale, and grant 

ho it to B for ten years, w ich being expired he doth grant his garden- 

verſus + plot to C for twenty one years, and {*doth build a oak upon part 

brow" of it, andleaveth the other part in a garden plot ſtill, and after the 
rwenty one years ended, the leſfor doth grant to D, totam iam ve 
clam fandi ſive gardix' ploti' waper in tenure deB (5 nance de C, lying 
inthe pariſh of Sale, by this grant the houſe newly built, and the 
plot of garden doth paſs. | | 

nro.Grans If ONe grant his Manor of Dale in Dale, which intruth doth 

53-48.Da- extend into Dale and Sale, in this caſe no part of the Manor thar- 

ne 36 doth lye in Sale ſhall paſs. So if;one grant all his tenements in 
Dale, hereby none of the tenements in Sale will paſs. So if 
the Manor lie within the pariſhes of 4, B and C, and the grant 
is of the Manor of Dale, lying within the pariſhes of A and 8, 
by this grant no part of the Manor lying in { will paſs. But if one. 

Co.1.46. ſeifed of the Manors of A and Z inthe County of C, grant thus 
totumillud Manerium de A & B, cum pertin' in Com” C,or totum illnd 
Manerium de A cum Bin Com' C, by theſe grants in caſe of a com- 
mon perſon both the Manors will paſs. 

B-o.Granr If one grant all his lands in Dale which he had ofthe gift of 7S; 

Plow bythis grant nothing will paſs, but that which he had of the gift of 
1 $. But if one grant all his lands in Dale called Hodges which he 
had of the gift of 7 S, by this grant all which is called Hodges ſhall 
paſs, albeit the grantor had it nor ofthe giſt of 7 $. 

Dockra'ecs Tf one grant all his lands in the occupation of 7S, by this grant- 

cate £ate® doth paſs not 6nely ſuch lands as 7 $ doth occupy by right, butalſo 
ſuch lands as he doth occupy by wrong and not onely the lands 
whereof he hath ſome eſtate, bur alſo ſuch lands as whereof he hath 
the paſturage onely, 

>Jac, Br. Ifonegrant all his lands in ?, and elſewhere in the County of FS, 
in the tenure of 7 S , by this grant nothing doth paſs but that which 
is the tenure of 7 S. 

AGE If one grant his Manor of S, z:c yon comes mariſcos ſuas de S, ac 

— omnig terra, tenementa &c. inS, & alibi diff IManerio [peltan' ;, by 

worths this grant the marſh doth paſs though it be no part of the Manor. 

1.4% If onegrant all his demeſhe lands .of his Manor of Dale &c, it 
ſeems by La the cuſtomary 1and parcel of the Manor held by copy 
doth paſs. 

adjudge Tf one beſeiſed of tythes which did belong to an Abby, part of 

mil.2- J6+ which were gathered by the Almoner, and part not, and he grant 

Bakers caſe omnes &* emmnimodas decimas granorum 6. infra dominium preditt* 
& precintt ejuſdem, in dift. Ccmii'. Ac omnes alias decimas, proficua 
& commeditates &c. infra dominiuns preditt & ditt Monaſter' ec. 
ſpeflan? & que nuper per Eliemozinar' ejuſdem Aonaſteris collet” 
fner ; by this grant ſhall paſs all the tythes as well thoſe that "_ 

h H 2 C0» 
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colle&ed by the Almoner, as thoſe which were not, and thoſe 
words q»e per Eliemonzinar' &c. ſhall refer onely to the laſt, and 

- not to both ſentences. 
If one grant all his landsin D, containing 10: acres, whereas in pier 8. 
truth his lands there do contain 20 acres-, by thus grant the whole 
20 acres will paſs. | 
If one grant the Scite ofan Abbie &- c-ania terras prat? paſturas > Pier 70+. 
ſubſcript” cum pertinen” dift® Monaſter* pertinen* &c. viz. ſuch a 
thi £ and ſucha thing, &c. by this grant the grantee ſhall have all 
the lands belonging to the Monaſtery, and viz. ſhall relate to S»b- 
ſcrip;* onely, and not to ownia. See morein Grant infra at Num, 4. 
and in Teſtament, at Numb 8. and in Fine, at Numb, 
IM the Excep- The Exception 1s alwaies taken moſt in favour of the feoffee, lef. = '* 
tion. And fee, &c and againlit the feoffor, leſſor. And yet it isa rule, That 8.11.54 
how thar ſhall what will paſs by words in a grant, will be excepted by the ſame 


be —_ words in an exception. Andit 1s another truerule, That when any 
thing EXCep- thing is excepted, all things that aredepending on it, and neceſſa- 
ted, ry for the obtaining of it, are excepted alſo: as if a leſſor except 


the trees, he may bring his Chapman to view them ifhe delire to 
ſell them, and he or the Vendee, may cut them and take them away. 
And by ſuch an exception the Lefſor will have the boughs, fruit, 
hierons, and hawks, , that breed in them &c, 

Ifa man be ſeiſed ofa fiſhing from ſuch a Place to fucha Place, p..;. <q. 
and hath a mill upon the water, and he-grant roam partems [nan 546.Fitz. 
piſcarie ae D quam ain terre ſus ſeextendunt, [alu tamen ſtagno As 
molendini : this exception doth not take away the fiſhing of the 
grantee 1n the mill, pond, bur it ſhall have a relation onely to the pool 
to repair the mill, 

If a man ſeiſed of a Manor. make a leaſe of it excepting ali the Hil.16 Jac 
faleable underwoods now growing, or which hereafter ſhall grow Jt” | 
en the premiſſes,, which have been uſually fold by the owners of the 5 þ 
Manor, with free entrie, egreſſe and regreſſe for the felling, ma- 
king and caryingaway of the ſame at times convenient, in this caſe 
the foil is not excepted by reaſon of the ſubſequent words. 

If one beſeiſed of a. Manor and make a leaſe-of it cup periinen' 
una cum. cilumbar ac reddit” tenentium, d:cimu garbarum, fnibur, 
herior” perquiſir” Cur  & ality omnibus- proficuts, eAdvocac* Eccleſia 
& wrece* Except, inthisthe exception doth begin at Advogac* Ec- 
clefie, and doth except that which followeth and no more. 

a,In the time, Jf one grantin fee excepting the trees, or any other thingto the 
gramor* without BY 2408 to. his heirs J by this exception the 2'®* *** 
thing excepted is ſevered only for the life of the grantor, and then 
it fhall paſs. with the reſt ofthe things granted. Butif the thing be 
excepted indefinitely without ſaying| for the life of the grantor &c. ] 
nor how. long; this ſhall be taken wh an exceptian during the eſtate. | 
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be taken moſt ſtrongly againſt the grantor and moſt in adv .ntapge 
of the grantee, yt {o as withall it ſhall be conſtrued as near the .in- 
rent of the parties as may be,as in al the caſes following doth appear. 

If land be given or granted to one Zabendym, or to have and to 
hold to him and his heires fo long as he pay 291. yearly to 7 Sand 
his heirs, or {o long as ſuch a tree doth ſtand, or the like ; this is a 


able upon this contingent. 


a pure fee ſimple. 

If lands be given or granted to a man, to have and to hold to 
him and his heirs, this is a fee ſimp'e, pure, abſolute and perpe- 
tual , and this is made by theſe words | his heirs] for it is a gene- 
ral rule that theſe words | his heirs ] only make an eſtate in fee 


b o 


ſimple in all feoffments and grants. But this rule hath many ex- 
ceptions, for if feoffment of land be made to / S & heredibur, with- 
out the word | Sxis ] thisisa fee {1mple. And yet if the grant be 
wo 1$ and 1 D & h-redibus, without this word | Sis | conrra, 
ſor this is onely an eſtate for their lives. And if lands be S1ven tO 
4 Biſhop, Parſon or the like, To have and to hold toliim, and his 
ſucceſſors, this is a fee fmple. And lands be given to a Mayor and 
Communalty or ether Corporation ag:regate generaliy without 
the word Succeſſors, or any other word, or 17 lands begiven to ſuch 
a Corporation for their lives, this is a tee {1mple. But if land be given 
ro 4 Parſon or the like To haveand to hold to him, withour laying 
how long ; or to have and to hold to him for life, by this he hath 
no more but an eſtate for life. Andif lands be given to the King 
cenerally without any other words, ti:s:sa {ce imple. So if one 
grant deo & eccleſie de D ; it is ſaid his 15 a fee t:mple 1n the Parſon 


.4.. of D. $0 alſo of a grant Eccleſie ae D per T hrine Inft. Sot a 


orant had been to the Monks of ſuch a houſe it had been a fee 
{1mple in the houſe. And in hike manner it is in other caſes: As 
if onerecite thit B hath enfeoffed him of whiteacre To haveand to 
hold to him and his heirs, and then he faith farther, That as fully as 
B bath given white acre to him and his heirs he doth grant the ſame 
to C,by this C the grantee hath the fee ſimple of this acre. And if one 
orant 2acresto A and B To have and to hold the one to «and his 
heirs,& che other to Þ ix forma preditta ; by this B hath a fee ſimple 
inthis other acre, for an eſtate in fee ſimple, fee cail, or for life, may 
be made by ſuch words of reference. Allo if a rent be granted be- 
tween Parceners for to makean equality of partition, and it be 
ranted generally and without any words of heirs, yet this is a 
fee ſimple. So where lands are given in Franukalmoigre. _ - 
H 3 als 


In the Haber” 


| , d En ; dum or limita- 
kinde of fee ſimple, but ir is limited and qualified and determin- tion of the 


And yetthis may-become a pure fee- eſtare, and how 
{:mple, for if land begranted to one and his heirs until / $ pay that ſhaſfbe 


1co | and 7 Sdiebefore hegay it, in this caſe che eſtate is become ***<: 
Fee imple. 


=p 
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alſo it is in the caſes of a releaſe of right, a fine, anda recovery. | 

If oft give or grant land to another To have and to hold to him «by th | 
and his heirs males, or to himand his heirs females, in both theſe $c8.,3:. 
caſes there is a fee ſimple made, but otherwiſe it is when theſe words ©***- 46 
areina Will, for then it is but an eſtate in taile onely. 

If one grant land to one To have and to hold to him and his right 33H. 6.;; 
heires ; by this he hath a fee ſimple. And ſoit ſhall be taken if ir 
be by fine. So if one grant landto 7s for lite, the remainder to  - 
the heirs, or to the right heirsof 7 FS, this is a fee ſimpte : ſo if Lit.22:co, 
one make a feoffment in fee to the uſe of himdelf for life, and after *: 73: £6 
his death to the uſe of his heirs; this isa fee ſimple. 

If one grant land to 7F To have and to holdto him and the 
heirsof 1 FS; this is a fee fimple, and all one with a grant to' 7 $ 


and his heirs. 

If one grant land to another to have and to hold to him for 20 2985.35. 
years, and thar after the 20 years the grantee ſhill hive it co him Le PE 
and his heirs by 10l. rent, and give livery of ſeilin: by this the | 
grantee ſhall have the fee {1mole 

If one grant land to the wif29? 7 F to have and to hold to her co. x. gr. 
for life, andaiterto / Sin tail, and after to the right heirs of 7 &, © 75%: 
by this / $ hath a fee ſimple, Andif one grant land to A for life, Lit. 22, 
the remainder to B for life, the remainder to the right heirs of 4, 
by this 4 hath a feeſimple, 

If land be granted to a man and his wife, To have and to hold Br. ERtates 
to them and the heirs iſſuing ofthem, it ſeems this is a fee ſimple *© 
and not a feetaile. 

If land be granted to one and his heirs by the premiſes of a @_ 
deed to have and to hold to him for life, by this he hath a fee ſimple. 24. ſuper 
So if by the premiſes of a deed land be granted to one and the heirs 7.20 
of his body to haveand to hold to him and his heirs, by this he . 
hath an eſtate tail and a fee ſimple expetant, And ſo via ver/a. If 
by the premiſes of a deed the grant be to him and his heirs to have 
and to hold to him and the heirs of his hody : by this alſo he hath an 
eltate tail and 2 fee ſimple expe&ant 

If lands be given or granted to a manto have and to hold to him [m5 0 
axd to the [ or his ] heirs of his body,or the[ or his ] heirs males rail Lic, 
of his body, or the {| or his ] heirs females of his body, by this the {ir *<< 
crantee hath an eſtate tail So if lands begiven to a man to have in Co. ſu- 
and to hold to him andthe heirs males, or to him and the heirs fe- P*E©-25 
males of his body begotten : in both theſe caſes it is an eſtate tail. 

If lands be givento a man and his wife to have and to hold to them Lit. idem 
and the heirs males, or to them an1 the heirs females of their two g3/"5:.42: 
bodies begotten, by this they doth have an eſtate tail. And iflands Lir.20.Co. . 
be given to them and the heirs males, or heirs females of the body of 7 *** 


the husband begotten on the wite ; by this he hath an eſtate tail and 
| HI his: 
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general taile, and the wite but an eltate for life. If lands be given 
to him to have and to hold to him and his heires he ſhall beger on 
the body of his wife , by this he hath an eſtate taile and ſhe no eſtate 


at all. 
ir «a If one give his land to his daughter or Couſin in Frankmari- ge; 
if, . . ; . E 
17s by this they have eich of them an eſtate taile without any word of 


heires, or heires of body |] &c. 
If one give lands to B and his heires, to have and to hold to B 
Co. ſuper and his heires, if BZ have heires of his body, and if he die without 
Lit-21-CO heires of his body, thatitſhil revert tothe donor ; by this Z hath 
--3" hy | an eſtate taile. So if one pive landsto Z and his heires if he have 
iſſue of his body ; by this he hath an eſtate taile. So if lands be gi- 
ven tO B to have and to hold to him and his heires, provided that 
if he die without heire of his body that the land ſhall revert. So if 
lands be givento A © B uxoriejns & herea” eornum + alits here? 
ipſius A. fs dit herea” de diff A & B exeunt' obierunt ſine herede de 
{e ec. by this they have an eſtate taile. And ſoin all ſuch like caſes 
where after a limitation of a fee f1mple theſe or fuch like words are 
added, viz. That ifhe die without heires of his body the land ſhall 
revert, for inall theſe caſes the habendrm is conſtrued to be a limi. 
tation or declaration what heires are meant before. 
Co. fuper It Jands be given to Aand P, ( a young man and maid unma- 
—A/N ried ) to have and to hold to them and the heires of their two bo. 
dies; by this each of them hath an eſtate taile, and if they mary 
their heires mayinherite it 
Enfoger If lands be given to the ſonne to have and to hold to him and 
5.895, his heiresof the body of his Father , by this the ſonne hoth a fee- 
aſe p1447- ſimple. But if the words be to have and to hold to him and the 
o 4 heires of the body of the Fatherengendred ; by this it is an eſtate 
taile in a deed 2s itisina Will. And if the Father be dead the Law 
is ſo alſo, but it feemsthe ſonne ſhall have by this only an eſtate for 
life except he be iſſue in taile to his father per formam doni. So if 
there be grandfather, "father and ſonne, and the father dieth, and 
lands be given to the {onto have and to hold to him and the heires 
ofthe body of the grandfather, this 1s an eſtate taike in the ſonne : 
but neither the father nor the grandfather have either of them any 
12H, 4.x, E[tate in theſe caſes. If lands begivento 7$ and the heires of the 


body of his wife ( being dead ) begotten; by this 1 $ hath an eſtate 


his wife an eſtate for life only, And iflands be given to 4 to have 
and to hold to him and his heirs on the body of 8 begotten; by this 
A hath an eſtate taile and Z hath nothing. $o if lands be given 
to a man and his wife, to have and to hold unto them and the 
heires he ſhall beget on her body ; by this they have an eſtate tile 
in them both, If linds be given to a manand his wife and the heirs 
of ithe body of the husband; by this the husband hath an eſtate in 


taile. H 4 If 


Will. 
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| If one grant lands to 7 S. to have and to hold to himand the 
heires of his body iſſuing, the remainder to 7 D and his heires i»; 
forma prexifta; by this 1 $, and 7 D,after him have each of them 
an eſtate taile. 


remainder to the firſt ſonne of 4 and the heirs males of the body of 
that firſt ſonne; by this the firſt ſonne hath aneſtate in taile, and 4 
his father but an eſtate for life only. Butif lands be granted to 4 
for life the remainder to the heires ofthe body of 4; by this 4 
hath an eſtate taile in him. Andif lands begiven to a man and his 
wife to have and to hold to them and one heire of their bodies law- 
gilly begotten, and to one heireof the body of that heire, by this 
, there is an eſtate taile made, yet fo as it ſhall Jait only during the 
4 lives of thoſe two heires, 

If one grant lands to another to have and to hold to him and to 
his heires of the body of ſuch a woman lawfully begotten , by this 
he ſhall have an eſtate taile,for begotten ſhall be intended by the 

 donee on that woman. 

If there be husband and wife and they have iſſue a ſonne and 
daughter, and lands are given to the wife to have and to hold to her 
and the heires of her late hus>and on her body begotten, by this 
the wiſe hath an eltate for life and the ſon aneltate in taile, and if 
h2 die without iflue ir ſhall goe to his daughter, per form im doi. 

If lands be granted to the husband of Aand wife of Z, to have 
and to hold to them and the heires of their to bodies, by this 
they have each of them an eſtate in taile in them ; for there is a poſ- 
fibility that. one husband and wife may die, and then the other huſ- 
band and wife may intermary. 

If there be father and ſonne, and lands are given to the father 
to have and to hold to himand the heires of the body of his fon ; 
by this the ſonne hath an eſtate taile but the father as it Rems but 
an eſtate for life. 

If lands be given tothe mother for Jife, the remainder to her ſon 
and theHeires of the body of his father on her begotten ( the father 
being dead ) by this the ſon hath an eſtate taile. 

If lands be granted to 7F, to have and to hold to him and the heirs 
be ſhall happen to have of his wife; by this he hath but an eſtate 
taile and no feeſimple, and his wife hath no eſtate at all. 


the grant ; by this he hath an eſtate taile. 


the heires of A her late husband on her body begotten, in this 
caſe and by this deed & hath an eſtateraile and the woman hath only 


an. 
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If one Frant lands to Ato have and to hold to him for life, the c, .. o., 
luper Lit, 
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Co. ſuper 
Lit. 26. 


Co. luper 
Lit. 26. 


Co. ſuper 
Lit. 39, 
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353. 
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If lands be granted to 7 S and the heirs that the ſaid 7 F ſhall = ſuper 
lawfully beget of his fuſt wife, and he hath no wife at the time of 


Its 20. 


If A have iſſue by B his wife, { a ſon and Da daughter, and 4 co. fuper 
die, and lands are granted {to B to have and to hold to her and to Lit 26. 
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Chap. 5. Expoſition of Deeds. 
an eſtate for life,and if C die without iſſue, D his Siſter ſhall have 
the land per formam 4oni. But if one grant lands to A late wife of 
TS to have and to hold to the ſaid 4 and the heires of 7 $ on the 
body of the faid A begotten ; in this caſe the ſon and heir ſhall 
take no eſtate by the grant. And the fame conſtruction ſhall be up- 
on the ſame words in his Will. F+% i {wit n-(n7 Bair fo Habrdann + 
co. ſfopzr If lands be granted to the husband and wife, to have and ro hold 
Lit. 2%. to them and the heires of the body of the ſurviver of them, by 
this the ſurvivor ſhall have an eſtate taile after the death of the 
other. 
Co. ſuper TIflands be granted to 7 Sto have and to hold to him & heredibius 
Lit. 2%* de Carne ſua, Or heredibus de [e , Or heredibus quos ſibi contigerit, 
in all theſe caſes / S hath aneltate taile and no more. 
co. ſuper If lands be granted to husband and wife, to have and to hold to 
Lic. 28 him and the heirs of the body of the husband, the remainder to 
the husband and wife, and the heirs of their two bodies begotten, 
this remainder is void, and therefore by this the husband hath an 
eſtate in taile, and the wite a joint eſtate for life with her husband 
and no more. 
Co.1-14c- Iflandsbegranted to 7S, and the heires of the body of [axe a 
Neke begotten, by this /S hath an eſtatetaile and no more. 
Co. ſuper If lands be granted to 1 S &&> heredibus ae car pore procreatis ; by 
this the heires that ſhall be begotten afterwards ſhall take. And if 
lands be granted to [ S & herradibus de corpore procreands ; by this 
the heires of his body before begotten ſhall rake per formanm dons 
as well as thoſe that ſhall be begotten afterwards 
If one grant to /F thatif te and the heires of his body be not 
bis 7+ 3h yearly paid 40 -, that he or they ſhall diſtrain in the lands of the 
grantor, by this the grantee hath an eltate in taile in the rent. as if 
he grant to 7 FS that he and his heires be nor paid, &c. that he or 
they ſha}l &c. he hath a fee ſ1mple in the rent. 
Lit, $e&, If one give or grant land to another to have and to hold to him, 
Rs. or to him and his aſlignes, and ſay not how long nor for what time, 
8 $4: and the grantor make livery of ſeiftn according to the deed ; by this 
Law 60, the grantee hath an eſtate for his own life. But ifno livery of ſeifin 
Gn iuper he made no eltate at all but an eſtate at will doth paſs by this deed, 
Dier 37. And ifhe that doth grant the 11nd be bur a leſſee for vears of the 
Co: 7:23. land, and he make no livery of ſeiſin upon thegrant ; by this his 
term of years and that eltate which he hath is granted, Bur ifhe 
make livery of ſeiſin upon the grant then an eſtate for the life of the 
crantee will paſs, and it 1sa forſeiture of the eltate of the leſſee for 
years of which he in reverſion may take preſent advantage. And if 
one grant to another Common 1n his land when he doth put in his 
own beaſts, or Eſtovers in his Manor when he commeth there, and 


fay no more, by this it ſeems the grangee hath an eſtate for life. 
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If one grant land to 7 $ to have and to hold to him or his heires, Co.5.r r2, 
inthe disjunRive ; this is but an eſtate for life and no more. $0 if ——_ Lit 
One grant landsto / $ to have and to hold to him and his heire, in 
the ſingular number , by this 7 $ hath only an eſtate for life and 


no fee ſimple. 


& 


If one bargain and ſell landto another for mony, and limit no Co: «. 87, 


3+ Plow, 


time and expreſs noeſtate; by this the bargainee ſhall have only an 5;3; 
eltate for life. But otherwiſe it was before the Statute for uſes, for 
then it had been a fee {1mple. 

If lands be granted to 7 S for life, and after to the next heire male <@, ,. « 
of [ S and the heirs mates of the body of ſuch next heire male, 
by this 7$ hath but an eſtate for life, But ifit be to the next heirs 
miles of 7 $ it is an intaile. 

If one grant land to 7S to have and to hold to him in fee ſimple, 20 n.6.33, 
or in fee tailc, without ſayings | to him and his heirs, or to him and 
his htirs males or the like ] this is but an eſtate for life and no 
more. So if one grant land to /S te have and to hold to him and 
his ſeed, or.to him and his iſſues generally without more words; . 
by this is made only an eſtate for life. But in the conſtrution of a co, cuge; 
Will the lind is otherwiſe in moſt of theſe caſes, Lit. 8. 20. 

If lands be. granted to two & hered bx without this word [Sx | 
by this they have an eſtate for their lives and no longer. 

If one grant landsto 7 S to haveand to hold to him and his heirs co,s.: 52. 
for his own life, or for thelifeof / D, by this 7 Shath an eſtate for * 749: 
life and no more. 

If one grant lands to 4 and B Habendum ſibi & {ut omitting c», 4. 29, 
all other words, or to have and to hold to them and their aſſigns, lhper Lit, 
by this they have an eſtate for life only. So if lands be granted to © * 
any natural perſon to have and to hold to him and his Succeſſors , 
by this he hath only 8a eſtate for his life. 

If one grant his lands to 7 FS to pay his debts to have and to hold @,, x. c;. 
to him generally without limiting any eſtate, in this caſe 7 $ h:th : 
an eſtate for life only. | 

If lands be granted to A and B to have 8nd to hold to them for vir 134 
their lives to the uſe of { for his life, by this C hith an eſtate for 
his life if A and B live ſo long 

Ifa tenant in taile grant rotum ſtatum ſunm , by this the grantee 57; 
hath an eſtate for the; life of the grantor and no longer, And ifa Co 1. 53: 
leſſee for life grant all his eſtate, hereby his eſtate for life doth paſs, j?* *** 
for this is as much as he can lawfully grant. ; 

If a man have a ſon and a daughter and die, and lands be gran- 19-56: 
ted to the daughter and the heires females of the body of the fa Co. ſuper 
ther ; it ſeems by this ſhe hath only an eſtate for life. Lit, 24. 

If one grant land to another to have and to hold to her whiles (._ fa 


ſhe ſhall live ſole, or during her widowhood, or ſo long as ſhe ſhall Lie. 4+. 
4 be- 234g 255» 
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Expoſition of Deeds. 
behave her ſelf well, or ſo long as ſhe ſhall dwell in ſuch a houſe, 
or ſo long as ſhe pay 101. yearly, or fo long as the coverture be- 
rween her and her husÞand ſhall continue, or one grant lands to a 
man to have and to hold unto him until he ſhall be promoted to 
a Benefice, or the like: in all theſ£ caſes if livery of ſeifia be made 
according to the deed, or if the grant be of ſucha thing whereof - 
no livery 1s requiſate, the grantee hath an eſtate for his life and no 
maxe, and that determinable alſo. 

TV one grant landsto 7.5 to have and to hold to him for life, 


* and doth not fay for whoſe life, this regularly ſhall be taken for 


the life of 7 the leſſee, and not for the life of the leſſor. Burt 
if the leſſor himfelf have but an eſtate tor life in the lands granted, 
then the leaſe ſhall be conſtrued to be and to enure during that life 
onely by which the leſſor did hold to prevent a forfeiture. And if 
he that doth make the leaſe be tenant in tail of the land, this ſhall 
be taken to be a leaſe for the life of the leſſor. And ifa tenant for 
life of land makea leaſe for years of it, and then grant his reverſion 
by the name ofa reverſion to another To have and co hold to him 
and his heirs; by this he hath only an eſtate for the life of the gran- 
tor and no more. So if tenant in tail of land crant it to cne for 
years, and after grant his reverſion to another To have and to hold 
ro him and his heirs, this ſhall be conſtrued to be an eltate for 
the life of the tenant 1n tail and no Jonger, and the arturnment 
of the tenantsin theſe caſes will not alter the caſes. And fo it is 
incaſe ofa releaſe alſo, as iftenantin tail doth releaſe to B / being 
leſſee for years of the land ) all his right to the land, this ſhall be 
taken to enure but for the life of the tenant in tail and no longer, 
as if a man retain a ſervant, and ſay not how long ; this ſhal; be 


. taken for a year, Conſtruftio legs non facit injuriam- 


If one grant to 7S that if he be not paid yearly for his life 40 s. 
that he ſhall diſtrain inthe land of che grantor for it, by this !$ 
hath an eſtate for life inthe rent» And if a man by his ded grant 
a rent of 101. iſſuing out of all his land quarterly at the uſual tealts, 
this is an eſtate for life of the grantee. 

If one grant lands to /SandID To have and to hold tothem 
during their lives, oinitting theſe words | and the longelt liver of 
them ] by 'this notwithſtanding they ſhall hold it during che life of - 
the longeſt liver of them. And if lands be granted to 4 To have 
and to hold to him during the lives of B, C and D without any 
more. words ; by this 4 hath aneſtate during all their lives, and 
during the life of the longelt liver of them. * And if lands be - 
ranted to A 1'o have and to hold to him during-his life, and during 
the lives of B and C, by this he hath a leaſe for his own life and 
the lives of B and C and the longelt liver of them. . Butif a leaſe 
be madeto 17S of land to haye and to hold to him during the ow 

Laat.. 
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that A and B ſhall be Jukices of Peace, or during the time that «4 
and B ſhall be of the Inner Temple, or the like; in theſe caſes the 
ſailer of one doth determine the eſtate, And if a leaſe be made 
to B onely to haveand to hold to him and {* for their lives , by 
this B bath an eſtate for his own life onely and no more, and { 
hath nothins at all. And here by the way let it be obſerved in 
theſe and ſuch like caſes where lands are granted to one man to 
have and to hold ro'him [" or to him and his aſltigns, arto him, his 
executors, adminiſtrators and aſligns ] during the life, or durin 
the lives of others: and in molt caſes where a man 1s tenant pxr 
auter vie, i. forthelife or lives of another or others, if che tenant 
pur auzer vie in poſſeſſion die, his eltate ſhall not go to his heirs, 
executors or adminiſtrators, unleſs they can firſt get into poſſeſlion 


Occupant. 


land after the death of the tenant pry auter vie ſhall have it for 
his life, and after his death then he that can firſt ger into the poſlef. 
ſion again, &c. And therefore if the land were let by the tenant 
p:1r azzter vieat che time of his death to any undertenant for years, 
or for one year, or at will, and this undertenant be inpoſleſlion 
at the time of the death of the tenant pry auter wir, this under- 
teaant ſhall have it for his life, if the life or lives by which it is held 
ſo long live, for the rule in this caſe 15 9ccupanti conceditur. Et 
capiat qui capere poteſt. And this eſltateis calledan Occupancy, and 
he that hath it an Occupant. To prevent which miſchief the leſſee 
- muſt take care when he takes his leaſe, to have it made ty him and 
his heirs durins the life or lives of him or them by whom it is held, 
for in this caſe after his death his heir and none other ſhall have it . 
or if this be negle&ed, then he mult take care to grant over his 
eſtate by a& executed ( for by his laſt Will he may nor deviſe it )to 
ſome friend and his heirs 11 truſt for him ; or he may grant it over 
ro another, and take a regrart of it to himſelf and his heirs, or 
he may make a leaſe for years of the landsto ſome friends in truſt, 
and by this means he may haie the fruit of it during the 
term 
When no time is ſet down for the beginning of aneſtate then 


For years, it ſhall begin preſently, otherwiſe it ſhall begin at the time exprel. 
When ſuch a ſ-d 
leaſe ſhall be- 
gin, and how 
long it ſhall 
continue, 


the date, or from the day of the date, in theſe caſes vhe leaſe ſha!l 
begin on the 27 day of Aſay. But if the words be To have and 
to hold from henceforth, or from the making hereof, in theſe caſes 
the.leaſe ſhall begin on the day in which iris delivered. And if it 
be to begin 4 ate confeftionss, then 1t ſhall begin the next day after 
the delivery, Ardifit be To have and to hold for 21 years, with- 
out mentioning when it ſhall begin, it ſhall begin fromthe deli- 
very 
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if it may ttand with law. It a leaſe for years be made bearing 5.Die:2#, 
Gate the 26 day of Ad.y, To haveand to hold for 21 years from 27 
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very if there be no former leaſe in being, and if there be; then it 
ſhall begin from the time of the ending of that leaſe. If the deed 
have a date which is void or impoſſible, as the 30 of Febrnary, or 
40 of March, and the term be limited to begin from thedate, 
tken it ſhall begin from thedelivery. So if a man by his deed re- 
cite aleaſe which is not, or which is void, or miſrecite a leaſethat 
is iN eſſe in point materiall, and then ſay to have and to hold from 
the end of the former leaſe, this leaſe ſhall begin in courſe of time 
at the time of the delivery of the deed. 
Co.cer54- If one make a leaſe of land to A for 20 years andthengrant 
'”*itto B To haveand to hold to him from the end of the firſt cerm &c. 
in this caſe this ſecond leaſe ſhall begin aſloone as the firſt leaſe 
by what means ſoever ſhall end. Bur if the wo:ds of the ſecond 
leaſe be To have and to hold to him from the end of the 20. years, 
in this caſe the ſecond teaſe ſhall not begin untill the 2D. years be 
expired. And if one makealeaſe of white acre to A for 10. years, 
and of black acre to B for 20. years, and then reciting both the 
leaſes, doth make a leaſe to C to begin after the former leaſes ; 
this ſhall be taken reſpeRive, and ſhall begin for white acre after 
the end of the 10. years, and for black acre afcer the end of the 20, 
£0.6.36, years. Andif one makea leaſe to two for 60. years, provided that _ 
if the Jeſflees ſhall die within the term, that then preſently after 
the deceaſe or the laſt of them longeſt living the leſſor ſhall reenter, 
and one of them die; and after the leſſor doth make a leaſe to a- 
nother Habendum tc. cum poſt frue per mortem ſurſum reda” wel 
foris fafturam of the firſt ſurviving lefſees acciderit vacare for 40 
years; in this caſe this ſecond leafe ſhall begin after tle death of 
the leſſee ſurviving, reentry of the leſſor, or the efluxion of time 
of the firſt leaſe which of them ſhall firſt happen, and the leflee 
cannot at his Ele&ion make it to begin at any other time. 

If a man make a leaſe for 30. years, and 4 years after make ano- 
ther leaſe to anither man in theſe words. N:veritis ec. me A ge 
B prediftis 30. Annis finitis dediſſe & conc:ſſiſſe Bae C 6, Ha- 
bendum a die confetonis preſentium termino pred:to finito ulque fi- 
wews 31. Annorum: by this the ſecond term ſhail begin at the end 
eraddocks Of the 30. years. And if one makea leafeto A for 20. years and. 
caſe Vaſc. aREr Make a leaſe to B to have and to hold to him from the end of, 
Aug ©o- the firſt term for 20. years to be accompted from the date of the 

| laſt deed; in this caſe the ſecond leafs ſhall-begtn at the end of the: 
firſt leaſe, and theſe words ['to he accompred &e |] ſhall be rejected. 

Dier 112, If one make a leaſe of land to A for 10. yews, and after by in- 
denture grant itto ÞB to have and to hold to him from Michaelmas. 
next for 10. years, and after the firit leſſee doth purchaſe the rever- 
fiov by which his term is drowned, in this caſe the ſecond leate- 


ſhall begin preſently when Michaelmas is come.. _ 


Der 261, 


I a p # F < 
I 8 4 * \ X 
a> -R _, $ 
A FS12 S 
W-, 
ti = | . 
+ - 3d : . _ - 
TER 1*O 1 \ 


. C x, h 
, 
bs 


Epxofition of Deeds, Chap. 5. 
Tf ewo Joyntennants be,and one of them grantthe land to 7 Sro Mich 13. 
have and to hold to him for 20. years if the leſſor and his compani- © 
on {o long live, by this the leaſe ſhall continue no longer then 
they bori} live together, and .when either of them is dead the leaſe 
is determined. And if one grant his land to I Sto have and to ©9:5-9. 
hold to him, hisexecutors:&c. for thetermof 190. years if A, B, 
and C live fo longs, and leaveout theſe wordsTor either of them] 
in this caſe if eith:r of them dye the leaſe is determined. But if the 
words be to have and to hold for 100 yearsif A, Zor C [omit- 
ting or either of them?) ſhall live ſo long, coxrra. TE a leaſe be Pxkh. 30. 
made of land to the husband and wife to have and to hold to them ©*=-<o-5: 
for 21 years ifthe husband and wife or any child between them ſhall 
ſo long hve, this is a good leafe and ſhall continue for all their 
lives, and for the life of the longeſt liver of them , albeit the firſt 
words be in the copulative. 

If one poſſeſſed of land for a termof years grant the ſame to a. Pier 307. 
notbes, to have and to hold to him, his executors and Adminiſtra- 202% 
tors,or to him and his aſſ1gnes, or to him, without any more words : 525- 427+ 
or if a man that is poſſeſſed of a term grant his leaſe to another, 1377 
and doth nor ſay for what time, .it ſeems in theſe caſes the whole 
rerm 15-granted albeit no livery of feifinbe made. And in the firſt 
caſe if hvery of ſeifſin be made then it ſeems there doth paſs an 
eſtate for the life of the grantee, and therefore that this is aforfei. 
ture of the <itate of the leſſee for years whereof he in the reverſion 
may take advantage preſently. And if a leſſee for years of land 

rant a rent out of the Jand generally without any limitation, this 
ſhall be conſtrued to enure for a grant of the rent ſo Jong as the 
eſtate of the grantor doth continue. But if he grant a rent by ex- 
preſs words, for the life of the grantee: by this the gragtee ſhall 
have it for all the term ifhe live ſo long. 

If one grant lands to I $ To have and to hold to him for life Co.cuper 
reſerving the firſt ſeven years a Roſe, and ifhe will hold the land *=***: 
over that he ſhall pay a rent in mony, and no livery of ſeifin is 
made, by this it ſeems in certain is made a leaſe for ſeven years 
untill che Condition be performed, and then alſo it ſeems it is a 
leaſe for no longertime. And fo perhaps it will be if livery of ſeiſin 
be made. 

If one grant a rent of 5 1. per anywm unto IS, To haveand to [4 iuPer 
hold to him &c. until! he ſhall receive 201. in this caſe he ſhall 1. 2;3. 
have a leaſe for foure years of this rent_ Butif lands begranted to 
1 $ to have and to hold &c. untill he ſhall receive 201. out of the 
profics of it, inthiscaſe if livery or ſeiſin be made, the grantee hath 
an eſtate determinable upon the leavying of the mony, and ifno li- 
very be made he hath no eſtatear all but at will. 


1f one make a leaſe for life and fay, that ifthe leſſee within one ©o-fuper 
—_ 


B_ D_— cc. 
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by this if he doth not pay the money he hath onely a leaſe for two 
years, albeit livery of ſeifin be made upon it. 

Go.9.63, If onemake a leaſe to 7 $ To haveand to hold to him, his exe- 

60, cutors &c. for 10 yearsif / D ſhould live fo long, and 7 D is dead at 
the tin.e when the leaſe is made; inthis caſe / $ hath anabſolure 
leaſe for 10 years. 

Plow.:93, Tf one grant landsto1$ To have and to ho!dto him, hisexe- 

dy Wwper cutors &c, for 3 years, and ſo from 3 years tO 3 years during 

Picr 24, he life-of 7 S, or from 3 years to 3 years during thelife ofthe 
leſſee; by this it ſeems I $ hath a leaſe for 6 years and no more. 
And if one grant lands to 1 $S To hold for ; years, and after the 
end of thoſe 3 years for z other years, and after the end of tzoſe 
3 years for 3 other years during the life of the leſſor , by this it 
ſeems I $ hath a leaſe for 9 years and no more. And yer if in 
theſe and ſuch like caſes where a leaſe is made from ſo many years 
to ſo many for thelife ofany perſon, livery of ſeiſin be made upon 
ear "a ſecundum formam charte; this perhaps may be aneltate 
or life- 

' 348.8.ro If Jands be granted To have and to hold from our Lzdy day 

Co.6.35. Yo termino unins Anxi fic de 118 anno in unum Axnum qu4n- 

10.169 ain ambabrns partibus placxerit, by this the grantee hath a leafe for 3 
years onely in certain, and afterwards a leaſe at will. And if lands be 
granted to have and to hold from the Nativity of Chriſt next pro 
termino #11145 Ann, & | in fine air unius Anni ambe partes places 
rent quod eadem preſens demiſſio foret renovata, tunc hibena” premiſſ4 
to the leſſee &c. ab & poſt dium feſtuns Nativitatic D mini u/q at 
rerminum irinm Annorumextiunc prox? [equea” ;, by this the grantee 
hath a leaſe in certain but for one year onely, and ifthe parcies 
agree again a [-aſe for 3 years 

kia If one make a leaſe to IS To have and to-hold to him for years, 

21-8.5.38, and fay not how many years: by this the leſſee hath a leaſe for 
2 years andno more: / 

Co.3.19. If one prant his ftand-toIS To have »nd to hold to him until 
1 D ſhall cometo 21 years of of age: 'in this caſe if / D dve before 
that time the leaſe'is ended. : 


Co.1.44 If a man poſſeſſed of a term of years of land doth grant the 


78-44% Jand to another: and his heirs, this by conſtruRion will amount to 
a goed grant of his intereſt. 

If lands be granted to husband and wife and to i $ To have 
and to hold to them and to their heirs of the husband and IS, by 
this the wife hath onely an eſtate for life ina moiety wich her huſ- 
band, and the husband and I Shave the fee ſimplein Foynt-tenan- 
co.2.87. Cy tothem and their heirs. 


20.50, th. _ If lands be: granted to- two brothers, or two. ſiſters, or to a 


* Dier 263, 


— 
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7 
year*pay not 20s. that he ſhall have but a term for two years; 
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brother of ſiſter, or to a father and ſon or any others, To have and 
ro hold to them and the heirs of their bodies begotten : by this 
they have joynt eſtates for their lives, ſo that the ſurvivor ofthem 
will have the whole for his life, and leveral inheritances. z. eſtates 
in general tail by moities in common one with another. Andif 
Jands be granted to two men and their wives and the heirs of their 
bodies begotten : in this caſe they have joynt eſtates for life, and 
afterwards the one husband and wife ſhall have the one moity, and 
the other the other moity in common. And if lands be granted 
ro a man and two women to have and to hold co them and the + 
heirs of their bodies, by this they have each of them anettate 
tail in common with the other. | 
If lands be granted to husband and wife To hare and to ho'd prog go 
to them and their heirs of their bodies iſſuing, or inany ſuch like £-ſuper 
manner; by this the wife hath an eſtate tail as far forth as the Dior,/06k 
husband. But it it be granted to them to have and to hold to them ©»-!- 199. 
and the heirs of the body of the husband, or tothe husband and 
wife, and the heirs of the husband which he ſhall have by his wife, 
or in any ſuch like manner: by chis the wife hath onely an eſtate 
for life, and the whole eſtate tail is in the husband. $o via verſa it 
lands be c-anted to husband and wife, and the heirs of the wife 
upon her body begotten by the husband : by this he hath anellate 
for his life onely, and his wife the whole eſtate tail. And iflands be 
granted to the husband to have and to hold to him and the heirs 
of his body on the body of his wife begotten, or To have and to 
hold to. him and the heirs of his body begotten on the wife he 
ſhall firſt marry, or To have and to hold to him and his wife he ſhall 
; fr{t marry, and che heirs of their bodies begotten: in theſe caſes the 
U:e. husbands have the whote eſtate and the wives nothing at all. But 
otherwiſe it is it ſeems when the <2ate is limited dy way of uſe to 
a man and his wife that he ſhall afterwards marry, for by this it 
ſeems the wife ſhall take allo. | | 
If lands be granted to 4a married man, and to S a married wife, r5 -7;16 
and to the fieirs of their bodies engendred : by this they have each 
of them an eſtate tail preſently executed, and wh:les the wife of 
the husband and the husband of the ivife live they ſhall hold it for 
their lives, and if they happen to dye and theſe to intermarry and 
have iſſues, cheir iſſues ſhall have it according to the intail. ' Ow” 
when the Ha- Tf Jands be granted to A and B To haveand to hold to A for 5%. 


ap _— life, the remainder to B i1 fee: bythis A ſhall have the wholefor 


repugnant bis life and B the fee {imple afterwards Co.2 23, 
andvoid. And As Touching this matter, thefe differences are to be taken : <C.ug ve 


whennot, Between things that are granted and between the eſtates, When »s:. 


bur ſhall con- (hp things that are granted are fuch as lye in Srant and takeeffet ;{ —_ | 
tro], divide on deli deed , 14.Co. ( 
expound the y ee very of the dee onely without any ceremony, Or take ſuper Lis G 


premiſes, effec * $3. 
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effe&- by the ſame ceremony, and when not bur another cerem 

isrequired to the perfe&ion of the grant and eſtate. And when there 
is an expreſs eſtate made by the deed tn the premiſes thereof, and 
when but an implied eſtate onely; as for examples, If one grant 
Jand, rent common, or any fuch like thing to one and his heirs by 
the premiſes of the deed To have and to holdto him for life, or Te 
have and to hold to him and to his aſligns wichourt more words, 
in this caſe the Habexdsum is repugnant and void, and by this the 
grantee ſhal have an eſtate in fee ſimple #flivery of ſeifin and atturn- 
ment as the caſe doth require, be & duly made, for otherwiſe no eſtate 
at all bur at Will will paſs. So1it a mangranta rent, or any ſuch 
like thing that lieth in grantto one and his heires To have and to 


/ 


hold co him for years , this is a void Hahsndam, and the grantee ſhal ' 


have tte fee {in-ple But if a man grant land to another and his 
heirs To have and to hold to him for a certain number of years; 
in this caſe whether he makelivery of ſeifin or not it isa good Ha- 
b:xdum ; and by this the grantee ſhall have an eltate for ſo man 
yearsand no.more, So if one grant land,rent, common, or any ſuch 
like thing to one in the premiſes of the deed without limitation jof 
eſtate { which in judgement of law is an implied eſtate for life ) To 
have and to hold to him for a certain number of years, or at wilt; 
this Haberdzm 1s good and ſhall ſtand with the premiſes and qua» 
life it; and by this the grantee ſhall have but a leaſe for years, as 
at will, as the Habendum is. Andifone grant land by the premilſes 
of a deed to one and his heirs of his body. To have and to hold to 
him and his heirs; this Habendum ſhall ſtand, and this ſhall be 
taken an eſtate taile and a fee {impleexpectant. So vice verſa, ifland 
be granted to one and his heirs, To have and to hold to him and his 
heirs of his body, this ſhall be conſtrued an eſtate tail and a.fee 
ſimple expeRant, and ſo both ſhall ſtand together. 

If lands be given to B and his heirs To have and to hold to B 
and his heirs, and ifhe dye without heirs of his body that it ſhall 
revert to the donor, it ſeems this is a fee tail onely, and no fee ſimple 
expectant. Veluntas donators incarta aoni ſui manifeſte expreſſa ob» 


ſervan”a gt. 
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If a leaſe for years be made of land, and then the leſſor by the 
premiſes of the deed granteth the land to another To have and to 
hold the reverſion, of the land to him, &c, for life; this Habendume 
ſhall ſtand. So if by the premiſes of the deed the reverſion be 
granted To haveand to hold the landit ſelf, this is good and both 
on ſtand together, but nothing is granted in either caſe but the re. 
verſion. | 


If the next Advowſon 6f a Church be granted to threeTo have and 
* to hold to them and either of them joyntly and ſeverally; this is joint 
Co. 2. 55. and the Habendum is void, And yet ifone grantland to two by- 
I 
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0 Premiſes of the deed To have and to hold to one of them 

life, the remainder to the other for lite ; this is not repugnant but 5;?; , 
ſhall ſtand together and make the eſtates ſeveral andin remainder ; 
one after another. So if a leaſe be made to two To have and to 
hold the one moity to the one and the other moity to the other ; by 
this they have ſeveral eſtates. ZExpreſſum facit ſemper ceſſare t a» 
citum 

If a man have a leaſe for years of land, and he reciting this, by 
the Premiſes of the deed doth grant all his eſtate in the land, To 
have and to hold the land or the term after his death, or for part 
ofthe time onely : in this caſe the Habexdaum is void and the whole 
eſtate doth paſs immediately by the premiſes. 

If a tenant for lite ſurregder a moiety of his land and the leſſor 
Srantitallto a ſtranger To have and to hold the one moiety for 
lifeand the other moiety for 40 years after the death of the te- 
nant for life, this Habendam ſhill ſtand and enure according to the 

rant 

, Tf a man ſeiſed of land in fee make a leaſe for life of it to one 

and after grant the reverſion of it to another To have and to hold, curia pac. 
the rever{10n and the tenements aforeſaid cum poſt mortem foris fat 713 ©» 
E&c. vacare acciderit , 1n this caſe the Habendam an1 premiſes 

may ſtand together. It is uſuall in the Habendam of a deed to ſer 

down to what uſe the party to whom the deed is made ſhall have the 

thing granted. But touching this «nd che matters that do concern 

Uſes, ſee I//e i»fra atlarge. And ſee alſo more for the Expoſition 

of Deeds in Teſtaments Numb. 8. Grant Numb. 4- Leaſes cap. 14. 
Numb.4. And here note, That Parol. agreements and conveyances 

have the ſame conſtruction for the moit part made upon them as 

are made before upon deeds. And therefore if a man by word of 

mouth without any writing grant all his lands in Dale to / $ To 

have and to hold co him for life, but doth not ſay for whoſe life, 

this ſhall have the ſame conſtruRtion as ſucha grant made in writing 


hath 


Dier 272, 
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Note. 


In the recrya- 
tion of rent. 


This is alwaies taken moſt in advantage of the feoffee, grantee, 
leſſee, &c. and apainft the feoffor. grantor, leſſor. &c. and yet ſo as 


And how thar the rent be paid during the time. And therefore jf the reſervation 
fall be taken. he onely to che feoffor, grancor, &c. and the deed do not fay alſo 
[00 his heirs, executors, &c. ] this reſervation ſhall continue onely 

or the life time of the grantor and ſhall determine with his death, 

And foalfſit is where the reſervation is to the feoffor or his heirs, 

inthe disjunRive, for in this caſe the rent ſhall continue only during 

the life of the grantor. And yet if one make a leaſe for years ren- 

driag yearly daring the ſaid term to the leſſor or his heirs or exe- 

cutors ; this is a good reſervation during all the term, by reafon 

of theſe words | during the term. ] $0 if the feoffor os yo x 

iſe 
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ſeiſed in fee, and make a feoffment'in fee, or leaſe for life or years, 


rendring rent to che feoffor or leſſor or his executors or aſſigns, in 
this caſe the rent ſhall continue only for the life of the leſſor. Burt if 
the reſervation be to the feoffor, or leſſor, his heires and aſlignes, 
in the copulative, or in the disjunRive to him or his heires, or to 
him : nd his ſucceſſors (if it be the leaſe of a Corporation) during the 
term , then all the aflignees of the reverſion ſhall enjoy it. And if 
the reſervation be thus, yeelding and paying ſo much rent ( without 
any more words, ) this ſhall be taken for all the time of the eſtate 
and ſhall go to him in reverſion accordingly. And if the reſervation 
be, rendring ſo much rent during the faid term, and doth not fay 
ro whom ; 1n this caſe it ſh:1| be conſtrued to be to him that hath 
the reverſion and accordingly it ſhall be paid and ſhs1l continue 
during the term. Burt if A be ſeiſed of land in fee, and make a 
leaſe for years of it rendring rent to A |_ without ſaying To his 
heires &c. ] during the ſaid term, this rent ſhall continue only du- 
ring the lite of 4 and no longer. Andyetif A be poſſeſſed of a 
term only, and make an under-leaſe or aflignement with ſuch a re- 
ſervation ; Quere. 

If the reſervation be thus, Yeelding and paying 20s. during the faid 
term, omitting the word | yearly ] this ſhall be taken,to be not once 
on:y but yearly during the term and accordingly it muſt be paid, 


And ifa leaſe be madeforyea —— in every middle of the year, 


quolibet medio Anni 20 1.this ſhall be paid during the term. 

lfone by deed indented grant lands to «4 To have and to hold to 
him for life, the remainder to B and the heires of his body, and for 
defaulr of ſuch iſſue to remain to D 1nraile, or for life, yeelding 
therefore yearly &c, in this caſe the reſervation ſhall extend to all 
the eſtates. 

If a leaſe be made the 10 day of Azgyſt, rendring rent at oar 
Lady dzy and Michaelmas, in this caſe albeit our Lady day be firſt 
named, yet the firſt payment ſhall be at Michaelmas next after the 
making of the deed, | 

Ifthe reſervation beat Michaelmas or within 20 daies after : in 
this c:ſe the 20 day ſhall be taken excluſive. Br if the rent be to 
be paid at Michaelmas or by the ſpace of 20 daies atirer, in this caſe 
the 20 day ſhall be taken incluſive. 

If a leaſe be made in December, from the Nativity of Chriſt next 
for one year with this addition, Er þ; in fine difts Anni ambe partes 
agrearent quod eadem dimsſſio foret 1evovata tune habena” & tenena® 
premiſſa difto 1 $ ( theleflee ) ab & poſt d: Hum feſtum tune proxim. 
ſequend. nſque finem trium Annorym. Redadenads inde Arnuatim du- 
rante diflo termino dit. W $. cc, inthis caſe the reſervation ſhall 
relate to both the terms, and the rent ſhall be paid the firſt year 
alchough they do not agree to renew the leaſe, "Th 
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If two Jointenarts by deed poll, or by word make a leate tw. Co: ſuper 
life reſerving a rent to one of them; this ſha!l go tothem both. "**'* 
So if one of them be tenant for life and the other in fee, and they 
joine in alcaſe for life, or gift in taile reſerving a rent, the rent 
ſhall enure to them both. Bur if tenant for life and he in reverſion 
joine in a leaſe for life, or gift in taile by deed reſerving a rent, the 
rent ſhall enure to the tenant for life only during his life, and after 
to him in reverſion, 

If two tenants in common make a leaſe of their land rendring 20 5 Plow,r5: 
rent, this ſhall be but one 20s, and not two 20s. Soif the leaſe 37 
be rendring a Hawke or a Horſe ; by this they ſhall have but one 106. 
Hawke, and one Horſe, and not two Hawkes or two Horſes, as it 
ſhall be incaſes where they do joynin the grant of ſuch things out 
of their la nd. 

If one make a giftiin taile of two acres of land, the one at the com- cg.io.1.- 
mon |1aw andthe otherin Burrow Engliſh rendring an oxe to him 
and his heires, _ and the donee having two ſonnes die, and the eldeſt 
fon doth inherit the one acre, and the youngelt ſon doth inherite the 
other; inthis caſe the donor and his heires ſhall have bur one OXC, 

&C. 

If one makea leaſe of land foryears if the leſſee live ſo long, and c.i> i; 
after the leflor by his deed indented doth grant the land co another. *** 
To have and to hoid the reverſion to the grantee for his life, cum peſt 
norte Fc. ant aliter actidere virare reddena inde eAnnuating tO 
the grantor and his heires cam reverſio predifta acciderit,9 s. 4 7. per 
Annem ; in this.caſethis reſervation of rent ſhall not begin before 
the reverfion happen in poſleſiion. 

If rent be reſerved to be paid at ewo terms, and it is not ſaid by 13 «. 
equal portions ;* yet it ſhall be ſo taken and it muſt be ſo paid. CEE 


J, 


If one be poſſeſſed of a term of years of land, and granc it by deed G: 3 55, 


* *t0 1 FS for his life, and after Itsdeathto /D, in this caſethe whole 2? 57 >: 


: Regs Lone $7. 
rerme 1s grantedgto 7 F,. and his executors, adminiſtaators and Firz."Done 


aſlignes ſhall have it and net 7 D. Butif aterm were fo- deviſed by * 
Will, contr@» Andifonegive or grant to- another his horſe, or his 
books for his [tfe,and that after his death they ſhal remain to another, 
the remainder is void, andthe firit ſhall have it for ever, for the oife 
or grant of ſuch a thing for an houre, is a gift of itffor ever. 
See morein V/e Nemb. 7. 

_ Anditis now time thatwe come to the other parts of a Deed, and 
Et to a {onditior. 


CHAP. 
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Of a Condition. 


Condition is a krnde of Law or bridle annexed to ones aq, 


_ ” Hf ſtaying or ſuſpending the ſame and making it uucertain whe- 
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ther it ſhall take effect or no. Or as others define it,” It is modms an 
Equality annexed by him that eſtate, interelt, or right to the land 
&c, whereby an eſtate &c. may either be created, defeated or en- 
Jared upon an incertain event, And this doth differ from a Limt- 
ration, which is che bounds or comp3ſs ofan eſtate, or the time 
how lons an eſtate ſhall continue. And this ſometimes is con- 


* tained ina Teſtament or Will, and ſometimes in a deed. And when 
" ic is ina deed it hath no proper place aſſigned it, but it may bein 


any part of the deed ; howbeit for the molt part it is placed next 
after the Hibendum, or next after the Reſervation of the rent. 
Ic is alſo ſometimes annexed to and depending upon Eſtates, and 
ſometimes annexed to and depending upon Recognizances, Sta- 
rutes, Obligations, Contracts, and other things: Conditions are 
alſo contained in Acts of Parliament and Records. But of thefe 
we ſpeak not here in the enſuing matters which are eſpecially 
to beapplied to ſuch Conditions as are uſually contained in deeds 
and annexed tothe realty, s. to eſtates in fee ſimple, fee tail, for 
lite or years 

And of theſe Conditions there are divers kindes : For ſome 
are in deed or Expreſs. 5, when the condition is expreſſed by 
the party in legal terms and by expreſs words in writing or with- 
out writing Knit to che eſtate, as if I enteoffa man of land rendrin 
rent ata day on condition that if it be not paid it ſhall be lawful 
for me to re-enter. Andſome are in law or Implied. ;. when the 
condition is r-cire created by the Jaw without any words uſed by 
the party The firſt ſort of conditions alſo are ſome of them pre- 
cedent or executed. ;. when the condition mult be fulfilled ere 
the eſtare can take effect, as where an agreement 1s between me 
and 71S, that if hepay me 101. at Michaelmas he ſhall have fuch 
a ground of mine for 10 years; or I make a letſe of land to I $ 
for 10 years, provided that if he pay me 191. at Michaelmas he 
ſhall have the land ro him and his heirs, and in theſe caſes by the 
performance of the condition the eitate isacquired, And ſome of 
them are ſubſequent and Executory. 5. when the eſtate is executed, 


but the continuance thereof dependeth upon the breach or per- 
I3 formance 


1- Condition. 


Quid, 


Limication, 


Quid, 
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Andi, Chap. 


formance of the condition, as where a leaſe is made for years, 
on condition that the leſſee ſhall pay 101. to the leſſor at Michael- 
mas, or elſe his leaſe ſhall be void, and in this caſe by the perfor- 
mance of the condition the eſtate is held and kept. Theſe condi- 
tions alſo are ſome of them in the affirmative. 5 that do conſiſt 
of doing, as providing that the leſſee ſhall pay therent, or pay 
x01. to the leſſor &c. And ſome in the Negative. i. that conlitt 
of not doing, as provided that the leſſee ſhall not alien, &c. And 
ſome of them are in the Affirmative which imply a Negative, as 
provided that if the rent be unpaid that the leſſor ſhall re-enter 
which implieth a Negative, viz. not paid. Conditions alſo are 
ſome of them collateral. 5. when thea& to be done is a collate- 
ral a&, as that the party ſhall pay 10]. g0 tO Roz, Or the like. 
And ſome are inherent. z. ſuch asare annexed to the rent reſerved 
out of the land whereof the eltate is made : And ſome of them alſo 
are Reſtrifive & contain a reſtraint;as that the leſſee ſhall not alien, 
or do waſte, or the like. And ſome are Compulſory, as that the leſſee 
ſhall pay to the leſſor 101. ſuch a day or his leaſe ſhall be void, 
And ſome of them be lingle, ;, to do one thing onely, And ſome 
£opulative. i. to do diversthings, And ſome disjunGiive. s. when one 
thing of divers is required to be done. And ſome conditions 
make the eſtate whereunto they are annexed voidable onely by en- 
ery or claim. And ſome of them make the eſtate void 5p/o fatto 
without entry or claim. And ſometimes they tend to deſtroy 
eſtates, ſometimes to make, or to enlarge eſtates, and ſometimes 
neither to make nor deltroy, but onely to clog eſtates, as where 
a leaſe is made rendring rent on a day, on condition if it be not 
paid that the leſſor ſhall enter onthe land and keep it till the rent 
be paid. And all theſe ways conditions may be lawfully made. 
In eſſe poteſt donations modus, conditio frve ((anſa. 

The conditions in law or implied are either by Common law, 
or by Statute Jaw. The fir{t ſort are ſome of them founded on kill, 
as where an office is granted, there is a condition tacite implied, 
that if the grantee doth not execute it faithfully according to the 
cruſt, the grantor may put him out. And ſome are without kill, 
as where an eſtate is made for lifeor years of land, there is this 
condition implied, that if the leſſee do waſte he ſhall forfeit the 
place waſted, or if the lefſee make a feoffment of the land he ſhall 
forfeit his eſtate and the leſſor ſhall enter. And where an eſtate 
1s made in fee of land; this condition is implied, that the feoffee 
ſhallnot alien it in Mortmain. And theſe conditions. do ſometimes 
give a recovery, and no entry, as in the caſe of waſte. And ſome. 
times they give an entry and no recovery, as inthe caſe of Aliena- 
tion in Mortmain. In the caſe of exchange alſo there is a condition 
mlaw, for which ſee Exchange. 
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| That when a man hath a thing h con- 3. Whar 

It isa general rule, n hath a thing he may Rota 

made and 

ahere:> done upon 

real and perſonal: as for example. If a feoffment in fee, gift in Condition. 


rail, or leaſe for life be made of lands or tenements, or a grant be And ro what 


%. 7oT7) 
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- things may be done upon condition. 


- 


A Condition. ; 


dition with it as he will.- Conditions in deed therefore may be an- 
nexed to things inheritable, to frank tenements, or to chattels 


of a rent, Common, or the like thing in ſee f:mple, fee tail, or for life, 
theſe things may be done upon condition. $o a leaſe for years of 


dition. And a leaſe may be made for five years on condition that 
if the leſſee pay to the leſſor within the firſt two years 10 Marks 
that then he ſhall have the fee, otherwiſe but for five years. Alfo 
a Guardian in Chivalry may grant the wardſhip of the body and 
land or either of them on cond tion. A tenant by Statute Merchant, 
Staple, or Elegit may grant their eſtates upon condition. The 
Lord may grant his Seigniory to his tenant on condition. The 
tenant for life may grant his eſtate to his leſſor,or to him in reverſion 
upon condition. The King may make letters Patents of deniza- 
tion toan alien, ora Charter of Pardon to a man for his life upon 
condition. Alfo releaſes and confirmations may be made upon 
condition, And a ſubmiſtion to an award may be upon a conditi- 


._ On. But an Inſtitution to a Benefice, or an induftion may not be 


on a condition, An Atturnment, or an expreſs Manumiſlion of 


a villain cannot be upon a condition ſubſequent, as it may be upon 


a condition precedent. And a condition cannot be releaſed upon 
a condition as ſome hold. But the contrary is held by others clear- 
ly, and that there is no difference between this and a releaſe of 
a right, J1deoquere. Anaward cannot be made on a condition as 
was held in Sherers caſe 35 Eliz. A contract or fale of a Chattel 
perſonal, as an Ox orthe like, may be upon condition, as if A ſel 
his horſe to B, thatif 4 do ſuch an aR, then that B ſhall pay 5 1. 
at the day agreed upon, otherwiſe but 41. So if T agree with a 
Phyſitian that if he cure ſuch a diſeaſe he ſhall have ſo much ; and 
in tbis caſe he cannot havethe money untill he have done the cure. 
As where I promiſe a man 101. when he hath built ſuch a houſe, 
in this caſe he cannot have the money untill the houfe be built. Al- 
ſo retaining of ſervants, delivery of Charters and divers other 
And if an Executor aſſent 
to a legacy upon a condition ,- the aſſent is good bur the condition 
is Void. 

And conditions annexed to eſtates in all the caſes before, 
howſoever they are moſt frequently and ſafely made by deed in 
writing, yet it ſeems ſuch conditions may be made and annexed to 
any eſtate of a thing grantable without deed without any writing 
atall; howſoever in ſome caſes it cannot he well pleaded nor uſed 
without a deed, for it is a rule, That if a condition be pleaded 
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_ A Condition, Chap. 6. 
In any aRion to defeat a freehold, the deeJ wherein the condition 
1s contained muſt be ſhewed Bur if chattels reall, as leaſes for 
yerrs and thelike, or grants of chattels perſonall, a man may plead 
that ſuch leaſes and grants were made upon condition, without 
ſhewing the deed And inthe firſt caſe s1ſo of a condition to avoid 
a freehold, it may be S1ven in evidence to a Jury, and they may 
tinde rhe matter at large as it is, and ſo the party may have 2dvan- 
rage of the condition withour ſhewing any deed of it. Alſo the < - 
pleading of a feoffment in fee on condition without deed and re- © 
entry_is good if the party confeſs the condition. A condition may Co. E. 52. 
be annexed to a limitationof uſes, aud thereby the fame may be | 
made void. See V/c. : 
4. The narure The nzture ofan expreſs condition annexed to £n eſtate in ce-  _ 
of a condition nerall is this: That it cannot be made by, nor reſerved to a ſran- my bod, 
+2 3 bra ger, but it muſt be made by, and reſerved to him that doth make ON. bath 
"1. the eſtate. And 1t cannot be granted over to anoth-r except it bes 
be to and with the land or thing unto which it is annexed and in- b* +: | 
cident. And ſo it is not grantable in all cafes ; for the Eſtates of | 
both the parties are {6 ſuſpended by the condition, thar neither of 
them alone can well make any eltate, or charge of or upon the land ; 
for the party that doth depart witl' the eſtate, and hath nothing 
bur a poſſibility to have thethins again upon the performince or | 
bre:zch of the condition, cannot grant or charge the thing at all, | 
And ifhe that hath the eſtate, grantor charge it, ic will be ſubje& ro Dizr 299, i 
the condition {till ; for the condition doth alwaties attend and waite yer = 40 
upon the eltate or thing whereunto it is annexed : ſo that although 818, $49, 
the ſame do paſs through the hands ofan hundred men, yet is it 
ſubje& to the condition {t1]]: Andalbeit ſome of them be perſons 
priviledged in divers cafes, as the King, infants, and women covert, | 
yet they alſo are hound by the condition. And a man that comes | 
to the thing by wrong, as a diffeifor of land wheteof there is an | 
eſtate upon condition in being, ſhall hold the fame ſubjeR to 
the condition alſo. And when the condition is broken or perfor- | 
med &c. the whole eſtate ſhall be defeated : So thac if there be 2 -— peas | 
leaſe for | fe made by deed and not by will, the remainder over in ay vu; 
fee, on condition thart the leſſee for life ſhall pay ten pound to the 40, pe 
leſſor , if the leſſee pay not this ten pound, theeſtate in remainder Lit. 1;4, 
is avoided alſo. &r fic econverſo, unleſs by ſpecial limitation it be Ns 
otherwiſe provided, asif A grant by Indenture land to B for life, Set. 564" 
che remainder to C in fee, rendring rent to A and his heires, with 24 
condition that if the rent be behind, to reenter and retain the land Co. ſuper 
during the lifeof B and no more, and A doth enter inthe life time. © **+' 
of B for non payment, this doth not deſtroy the remainder. And 
ifrenant for lite and he in remainder joyn in a feoffment on conditi- 
en that if 8c. that then the tenant for life ſhall reenter , this 
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is $00d without defeating the entire eſtite : for regularly a condi-. 
tion cannot avoid a nartofan eſtate onely, and leave another part 
entire; neither c:nthe eſtate be vo.d as to one perſon, and good as 
ro another ( except 1t be in caſe of a condition annexed to an e- 
ſtate limited by way of uſe, asin Frarces cal, Co. 8, 90. ) And yet if 
A make a gift in tail to Z, the remainder to B in fee upon condition 
not to alien, and B doth alten; this doch defeat the eltate tail one- 
Aifſo the whole eltate of the whole 


3, 
4 


the condition be ſpecially relirained to ſome p .rr, and there-entry 
viven in that part onely, as where a feoffrment 1s made of two acres 
on condition that if i2ch a thing happen the feoffor ſhall eater in- 
co one of them. And turcher when he that hath right doth re- 


enter bv force of ſuch condition he ſhall avoid all charges and in- 


cumbrances put upon the land after rhe condition mad?, for he 
that doth enter into lands by force of fuch a condition, mult have 
itagain iu the ſame plight as it was when he parted with it. And 
finally, a condition for che molt part will not determine the eltate 
without entry or claim. So that howlſoever a Limitation hach much 
«ffinity and agreement with a Condition, and theretore it is ſome- 
times called a condition in law, both of them do determine an 


. eſtate in being before, and a imitation cannot make an eſtate to 
- be void as to one perſon, and good as to another, as if agift be 


made in tail to one and his heirs males, until he do ſucha thing, 


. and the1 his eſtate to ceaſe and go to another : yet herein they 


diffr: i. A ſtranger may take advantage ofan eſtate determined 
by limitation and fo he cannot upon a condition, 2. A hmitation 
doth alwaies determine the eſtate without encry or claim, and fo 
doth not a condition. 

Conditions annexed to eſtates are ſymetimes ſo plaged and con- 
founded among't covenants, ſometimes ſo ambiguouſly drawn and 
atall times have in their drawing ſo much affinity with limitations, 
thatit is bard to diſcern and diſtinguiſh chem. Know therefore that 
for the molt part conditions have Condiciona{ words in their fron 
tiſpice, and do begin therewith. and that among(t theſe words 
there are three words that are molt proper, which in and of their 


* own nature and efficacy withour any addition of other words of 


re-entry in the concluſion of the condition that do make the eſtate 
conditional, as Previſe, Ita quod, and $#5 conditiove. And there- 
fore if «A grant land to B, To have and to hold to him and his 
heirs, Provided that, or ſo as, or under this condition, That B do 
pay £0 eA ten pound at Eaſter next , this is a good condition, and 
the eſtate is conditional without any more words Bur there are 
other words, as $5 þ; contingat, and the like, that will makean e- 
ſtars conditionalalſo, but then they muſt have other words joyn- 
| ed 
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ed with them, and added ro themin the cloſe of the condition, as 
that then the grantor ſhill reenter, or that rhen the eſtate ſhall be 
void, or the like. And therefore if eAgrant lands ro B, To have 
and to hold to him and his heirs, and if, or bur if it happen the ſaid 
Z doe not pay to 4 ten pound at Faſter, without more words, this 
is no good condition, bur if theſe or ſuch like words be added, that 
then it ſhall be 1awtull for eto reenter, then it will be a good 

condition. 
But here note that theſe words Provi/e, Ita quod, and [wb cond:- 
tsoxe, albeit they be the moit proper words to make conditions, 
et do they not alwaies make the eſtate by the deed to be condi- 
tionall, bur ſometimes do ſerve for other purpoſes, for the word 
P7roviſs bath divers operations beſides; for ſometimes it doth ſerve 
for, and work a qualification or limitation, and ſometimes it doth 
ſerve to makeard work a covenant only, And then only ( being 
inſerced amongſt the covenants of the deed ) it doth make the eſtate 
conditional when there are theſe things in the caſe, x. When the 
clauſe wherein it is hath no dependence upon any other ſentence in 
the deed, nor doth participate with it, bur ſtands originally by and 
of it ſelf, 2. When it is compulſory to the feoffee , donee, &c. 
3. Whenit comes on the part, and by the words of the feoffor, do- 
nor, leſſor, &c. 4, When it is applied to the eſtate, and not to 
ſome other matter, as ifone grant a Manor with an Advowſon ap- 
pendant, and after the Hahendym and reſervation of rent amongit 
che covenants, there is this clauſe inſerted [ Provided that the gran- 
ree ſhaſlregrant the Advowſon for the life of the grantor | this 
is a good condition. And thus it may bealſo a condition and a 
covenant, as if the words run thus, Provided alwaies, and the feof- 
fee &c. doth covenant &c, that neither he nor his heires ſhall doe 
ſuch anaR, this is both a condition anda covenant. But if the 
clauſe have dependence on another clauſe of the deed. or be the 
words of the feoffee, &c. to compell the fcoffor to do ſomething, 
then it 1s not a condition but a covenant only, as if there be 10 
the deed a covenant that the leſſee ſhall skowre the ditches, and 
then theſe words follow [ Provided that the leſſor ſhall cary away 
theearth. ] Or there isa covenant that the leſſee ſhall repaire the 
houſes, and ihen theſe words follow | Provided that the leſſor do 
provide timber. ] So if this claaſe be applied to ſome other thirg, 
and not to the thing granted, then it is no condition, as if a leaſe 
of land be made rendring rent at B, provided that if ſuch a thing 
happen, it ſhall bepaidat C, this doth not make the eſtate con. 
ditional. Or a leaſe is made for years without impeachment of 
walte, proviſo qucd non proſternet domus volantarie , in this caſe how - 
ſoever this doth make the priviledge, yet doth it not make the e- 
ſtate conditional, Or a leaſe is made for years rendring rent, pro- 
ant ed . vided 
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Chap. 6. A Condition. 
vided: that the leſſor ſhall not diftrain for the rent , in this caſe this 
isa good condition. but not annexed to the eſtate. So if ina deed 
of bargain and fale of land after the Habendum, there are theſe 
words, viz upon theſe conditions following, v:z. that if the ven- 
dor pay the vendee twenty pound at Eaſter, and enfeoff him of 
a meadow called $ before Whirſontide, that the bargain ſhall be 
void. Provided nevertheleſs that the bargainer ſhall hold the land 
for twenty years without the let of the bargainee ; it ſeems this 
--.84;. Provided in this caſe doth not make a condition. Soif a leaſe be 
__ made of a houſe, and amongſt the covenants theſe words are inſerted 
«in 7* T provided alſo that if thelefſor will dwell upon it, or keep it in his 
hands, then the leſſee, his executors and afligns doth covenant up- 
on one years warning to remove and give place to the leſſor this 
jeaſe notwithſtanding; 7 it ſeems this is no condition but a cove- 
| _ nant onely. Ifa leaſe be made, provided that if the rent be behinde, 
ng without any more words, this is no good condition. 
$:. in te The word þ alſo doth notalwaies make a condition, for ſom?- 
Res TIMES It MAKES A limitation, As when a leaſe is made for yearsif / $ 
co. ſuper; ſhall live ſo long 
os There are other words alſo that in the Kings grant, in laſt Wills 
©. ſuper and Teſtaments, and other ſpecial caſes do make conditions, As ea 
Wis intentione, ad effetum propoſitum, ixtentionem, paying, and the like. 
:n{'$rud. So that if one deviſe his land to 7 S, ea sxrentione &c. that he ſhall 
mg ea pay to $ten pound, or paying, or fo as he pay to W S ten 
112. pound, orto ſell &c, thele are good conditions. But theſe words 
7 es regulirly do not make a condition when they are uſed in deeds. 
"2+. And therefore if one make a feoffment in fee ea intentzone, 4d effeftum 
Go-rs. Cc. thatthe feoffee ſhall do, or not do ſuchan a; theſe words do 
Don. and nor make the eſtate conditional, bur it is abſolute notwithſtanding. 
$-3+ And yet perhaps theſe words being conjoyned with ſome others may 
make a-condition, as if lands be granted ea 5ntentione quod |t aefecerit 
G-c. tune quod reintrabit, or the like. 
Alſo conditions are ſometimes made eſpecially in eſtates and lea- 
Do. and . 
04 fes for years, without any of theſe formal words when the appa- 
Dier 6.91. rent intent of the leſſor is to make the eſtate conditional, albeit 
63. 92. | 
the words be not uſed as the words of the leſſor, butas the words 
of the leſſee, or indefinitely of neither. And therefore it hath 
been ſaid, That if an Indenture be made between 4 and B thus: 
It is agreed and covenanted between the parties aforeſaid. that B 
hall have the land for years, and that he ſhall not alien it ; that 
this eſtare is conditional : But it ſeems this is not Jaw. But if this 
clauſe be inſerted:amonglt other covenants, v/z- If the lefſee hin- 
der the leſſor to fell, cut and carry away the trees upon the lands 
deviſed, that the leſſor may re-enter and the leaſe ſhall be void ; 


thisis a good condition, and ſo it hath been adjudged in the caſe of 
Haward 
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Haward and Falcher, Hil 3Ca-'B. R. And if a ſefſce for years 
do covenant in his leaſe, That if he , his executors or afligns 
ſhall :lien,- that it ſhall be lawful for the leſſor to re-enter ; it ſeems 
this is a good condition, and not a covenant onely. And if a leaſe 
for years be made, and this clauſe 15 inferted in the deed. It is a- 
greed between the parties that if the leſſee do not pay 10 pound to 
the leffor at Eaſter, that from henceforth the leaſe ſhould be void: 
this is a good condition. And if a leaſe be made with this clauſe 
inſerted 1n the deed, It 1s agreed that whoſoever ſha'l have the e- 
Nate or intereſt, th: t he or they ſhall inde fureties within the year 
for the rent, otherwiſe the eitate (hail ceaſe, it ſeems this is a good 
condition. And if a leaſe for years be m de-with rhis clanſ? in- 
ſerted,' And that it ſhall not be lawtull tor the leflee to alien without 
licenſe of the leſſor, under pain of torteiture ; this is a 50d condi- 
tion. And ifa leaſe for years be made of a houſe, with this clauſe 
inſerted in the deed, and a leflee thall continually dwell upon 
the ſame houſe upon pain of forteiture of the faid term, this is a 


00d condition. And if in a leaſe for years the lefſee covenant to _ 


pay ſo much rent, and then theſe words are inſerted, And if it 
ſhall happen the ſaid yearly rent &c. then the leſſee doth covenant 
and grant, &c. that the leale ſhall be void, it ſeems this is a g00d 
condition, and fo hath it been ever taken as was ſaid by Zu. Ds. 
dridge Hi!. 3 Car. And 1n all theſe caſes the eſtate is conditio- 
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nal. But in caſes of feoffments in fee, pifts in tail, and le ſes for Plow. 13: 


life, it ſeems words'penned in this manner will not make conditi- 
ons, but that in theſe caſes the preciſe and form3l words of a con- 


dition are requiſite. And therefore that if a feoffinent be made by !! 


deed, and therein 1s 1aſerted this clauſe, That it is -grzed, or that 
the feoffee doth covenant that if the feoffor do ſuch an aR, thar 
the feoffor ſhall re-enter; this 1s no condition nor the el.ate here 
by made conditional. And yet ſee Perk Sef.744. 

If one m3ke a leaſe for years on condition to piy rent at fo r 
feaſts, zndafcer there is a clauſe in the deed. And if the rent ſhall 
be behinde, &c. thit he ſhall diitrain, this clauſe doth not take away 
the condition but the ſame doth continue and theeſtate is conditio- 
nal {ti}]. See more inthe next queition. 

In the making of eſtates the cauſe is regerded. And in caſe of 
the grant of lands or tenements, cax/a doth ſometimes make a con- 
dition, Asifa woman give landstoa man and his heirs, ca»ſz ma- 
trimonii prelocuts in this caſe 1f ſhe either marry the man, or the 
man refuſe to m:rry her, ſhe ſhall have theland ag11n to her and 
her heirs. Bur of the other fide, ifa mangivelind to a woman and 
tO her heirs cay/a m trimines prelocuti, though he marry her, or the 
woman refuſe, he ſhall not have ehe l:nds again co him and his heirs, 
Ard inthe caſe ofa grant executory, the word [' pro ] may make a 
CON 
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co.cuper Condition, And therefore if a man grant me an Anuity po une «- 
Col20t era terre, Or prodecimis Cc. or if he grantmean Annuity for a 
Pl.w.t4i- way, Or a gutter through my ground, this is conditionall, and if 
__ he be diſturbed in the way, acre of land, tithes, or gutter, he may re- 
Diec.6. fuſe to pay the Annuity. So if an Annuity be granted to an Officer 
for the executing of his office, or pro conſili6 impendexdo, if the 
grantee do not execute the office, or give counſell, &c, the Annuity 
fhall ceaſe. But if one grant me Tithes or an Annuity,and I grant an 
Annuity for theſe Tithes, or grant to give counſel] for the Annuity; 
it ſeems the grants that are in this manner are not conditionall, but 
1bſolute, £o if I pro confilis cc. Or pro una acra terrec>c. make a 
__ feoffinent in fee, or leaſe for life of another acre, theſe eſtates are nor _ ; 
> %. conditionall. And if one deviſe land to be ſold dy his executors, and Teliament,” 
Teftane". rg be deſtributed for his ſoul; by this it ſzems the eltate or power of 
the executors is conditionall. So if one deviſe his land to finde a 
Preacker or a Chaplain. Bur otherwiſe it ſeems it is of land ſo con- 
Seu ce; VEYER by deed in a mans life time. And it a teoffment be made of 
142 t'landaterudientum filizm; ſome have ſaid this eltate is conditionall, 
co.Cupe: The molt apt and proper words to makea [imitation of an eſtate- Limiratios. 
Lit.231. are Ouamiin, Dummod), Dum, Qu1[que, Si, and ſuch like. And . 
$4 theretore if «A grant lands to B, to have and to hold to him and 
Pow.2te. his heirs, untill B goe to: Rome, or untill hebe promoted to a Bene- 
ik fice, oruntill B pay to A, or A pay to B twenty pound, or ſo long 
399, as [ $ ſhall live, orifA grant lands to B, to have and to hold to 
him, his executors, &c if / Sand 7 D ſhall live ſo long. Orif A 
crant !ands to B, To have andto hold to him for the life of B, So 
:hat B pay 20 pound to A at Eaſter following ; theſe are not con- 
ditionall, but limited to eſtates. So if A grant lands to: B To have 
and to hold to him for fo long as he ſhall keep him ſelfa widower :; 
or aum ſola fuit , Or durante viauitate, if the grantee be a widow : 
theſe are good limited eſtates, but theſe words do not make the e- 
{tates to be conditionall, 
| If the words in the cloſe or concluſion of a condition be thus, 
* 1.7 That the land hall returnto the feoffor, &c, or that he ſhall take 
Þcrk.Sect. 1t ASAIN and turn it to his own pronar, or that the land ſhall reverr, 
ow or that the feoffor ſhall -cciprye the land , theſe are either of them 
o00d words in a condition to givea reentry , as £00d asthe word 
[ reenter | and by the!2 wor.is the eſtite will be made conditio- 
nail. 
The tenant by the curteſie, the tenant intaile afeer the poſſibility *: _ ſhall 
Co-ſper of iflue extin@, the tenant in dower, the tenant for life , che te. bras Mo 
234. Co.g. Nant for years, by Statute or Elegit, Gardian, &c doe hold their anq when a. : 
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eſtates {ubje& to acondition 1n Jaw, ſo that it either of them alien citare ſhall be. 
his land in fee, or claim a greater eſtate in a court of record then ſubjed to ſuck: »* 


his own, he doth forfeit his eſtate, and hein remainder or xeve 
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on may enter, and if ſuch a tenant do waſt, be in reverſioh ſhali 
recover the place waſted. The tenant in fee {imple doth hold his 
eſtate ſubje& to a condition in law, ſothat if he alien his landin 
Mortmain he doth forfeit it, and the Lord may enter upon him. $0 
alſo he thac doth take land in exchange doth hold it under a condi- 
tion in law, viz, that if che land be given in exchange for that land 
be recovered from him that hath ir, that he ſhall enter upon b15 own 
land again. Allo every officer that hath to do in the adminiſtra- 
tion of Juſtice, all Keepers of Parks, Stewards, Beadles, Bailiffs, and 
ſuch like, hold their offices under a condtion in law, fo that if chey 
do not duly execute it, and do all that doth thereunto appertain, 
7. What ſhall they may forfeit them, and the grantor may put them out. /» quo 
be ſaid a good qu delinquit in eo eff de jure puniendus. 

196 pkg fn BS every-good condition is required an external form, j. words 
ration in his £0 declare an intent in the party to have the eſtate conditional, as in 
original crea - the caſes before. Andan internal form, ;. ſuch matter as whereof a 


tion. And condition may be made. 
whar nor. . ASCO things executed, the condition muſt be made and annexed gt 
LE: 2-.t0 the eſtate ar the time of the making of ir, but asto things exe- 113. Plus, 
frame, and Cutory, it may be made afterwards. And if the condition be made |'3- © 
order of ma- in another Deed, and not the ſame Deed wherein the eltate is made, ro pho ; 
king of ir. jf jt be delivered at the ſame time it is as good as if it were contained ©® 7+ 
inthe ſame Deed. And therefore if a man make a feoffment, Leaſe, 
or the like, by one Deed abſolute, and at the ſame time make another 
Deed of defeaſance or condition, and deliver both together, this 1s 
a good condition, and will make the eſtate conditional Butif the 
defeaſance be ſealed and delivered before, or after the Deed contra. 
And therefore if one make an abſolute feoffment in fee, and before 
or after the ſealing or delivery of that Deed che Feoffor declared 
himſelf by Deed: or the Feoffor and Feoffee agree by Deed thar 
the eſtate made before, or to be made after, ſhall be conditional], yet 
. this is not conditional. And yet if an Annuity be granted abſolute- 
ly by one Deed, andatfter the Grantee grant to the Grantor, that 
if the Grator do ſuch a thing, the Annuity ſhall ceaſe : in this caſe 
the Annuity is conditional. 

A Condition may be annexed to aneſtate by way of uſe, as if a | 
fcoffment bemade to « £, to the uſe of B, and his heirs, on condition ee AN 
chat B ſhall pay to the Feoffor twenty pound ſuch a day; this iz a Warners 
00d Condition, So if one covenant to and ſeifed of lands to the ES! 
uſe of B and his heirs, on condition that if he pay him ten pound, ms caſe* 
the uſe ſhall be void, or the like. Alſoa condition may be annexed pjier : 6 
to an eſtate created by Will, as if onedeviſe land to 7 S for his life, 348. 
Provided that he pay ten pound yearly to 7 D, this is a good condi- 
tion. Whereof fee in Teftawent, 
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if ſuch a thing be or be not done, the rent ſhall ceaſe for a time, 
and then revive again, and this condition is good Bur in caſe of 
land it is otherwiſe: for that cannot be granted after this manner. - 
Alſo a condition to make an eſtate void for a part of thetime is not 
good. And therefore if a feoffment be on condition, that upon 
inch a contingent the feoffer ſhall enter and have the land for a 
cime, or the eſtate ſhall be void for part of the timez or make a 
[:aſe for ten years, provided that upon ſuch a contingent it ſhall be 
void for five years; theſe conditions are not good, And yer if a 
teoffmenc be made of two acres, provided that upon ſuch a contin. 
SS the eſtate ſhall be void as to an acre onely, this is a good con- 
Ition, 

A condition that a ſtranger, or the heir of the feoffor ſhall do. 
an act is good, as if a feoffment be made to / S on condition that 
{ D ſhall payto the; feoffor ten pound at Eaſter next, or ifa feoff- 
ment be made on condition that if the heir of the feoffor pay twen- 
ty ſhillings co the feoffee, that the feoffor and his heirs ſhall re- 
encer, Buta condition to givea ſtranger a re-entry is void fo far 
forth, And therefore if an eſtate be made upon condition,that upon 
ach a contingent a ſtranger ſhall enter, or the elkace ſhall ceaſe, and 
another ſhall have it ; howſoever this may be ſo drawn, as it may be 
a good condition to give him his heirs, c, that doth make the ettate 
an entry, yet it cannot be good to give the eſtate or the entry to the 
ſtranger, So if a feoffment be made on condition that upon ſuch a 
contingent the feoffor and a [{tranger ſhall enter , this is not good to 
Sive an entry to the {tranger, but it is good to give the feoffor a re- 
entry. And yet by Will a man may deviſe a term after this manner. 

If a man enfeoff another, upon condition that he and his heirs 
ſhall render to a ftranger and his heirs a yearly rent of twenty ſhil- 
lings,cc. and if he fail of payment thereof, that the feoffor ſhall 
re-enter; albeit this as a reſeryation of rent is meerly void, and the 
condition that doth call it a rent, is meerly miſtaken, yet the conditi- 
on is good, and «t res vale.t the words ſhallbe taken contrary to 
their proper ſenſe. | 

If I infeoff 7 S of land on condition that if /D giveto him ten 
pound, or goto Rome before ſuch a day,e+c. that then the feoffec 
ſhall pay to me ten pound &c. this is a good condition. 

If a feoffmenc be made to one and his heirs, on condition that if 
the feoffee pay to the feoffor ten ponnd, he ſhall have the fee of 
land, this is not a good condition. But if he ſay furcher, And if 
he fail to pay thar, the feoffer ſhall re-encer, this is good. 

Ifa gitt in tari be made toa man and the heirs of his body, and 
if he die with ut heirs of his body, that then the donor and hts heirs 
ſhall re-eacer, this isa void condition, for whea the iſſaes-fail the 
eſtate is at an end. gs 

Con. 


"l - 
ov «* 'Y LY. 4 
_ _ ; 


, © HCondition. Chap. 6. 


"Conditions that areſo penned, as they are inſenſibleand altoge* Muddy & 


| ther incertain, are void : asif one make a caſe on condition that if 23005, 


the rent be behinde to reſtrain, and if there be not ſufficient, the judve pa(- 


| TT , X : - » Che | 
. ground to entcr into the premiſes; this condition is void for infenſi- g.'1, 25 
bility, and the eſtate ts abſolute. Fr fic ve milibus. ET 


To enlargean A condition to enlarge or encreaſean eſtate may be 900d, as if . E. 75, 
- cfare, a Sift be made in tail, or a leake be made for life or years, on con- Sts a 
dition that if ſuch an a& be done or not done, the leſſee ſhall bave $4. ;5; 
the land to him and his heirs, as if one make a leaſe for life co one, P*ik. co, 
and if the lefſor die without heir of his body, then he dorh grznt 73%." 
the land to the leſſee and his heirs for ever. Or if land be grant al ples, 
edroa man for 5 years, on condition that if thegrantee p v to the 54; - 
Srantor within the two frſt years ten pound, then that he ſhall have {9% 25. 
the fee ſimple, otherwiſe that he ſhall have the land bur for five > 
years, and livery of ſeiſin be made according to the deed this is [19% 274: 
a good condition, and by this upon the performance of the condi. ;. 5.7. 
tion the fee ſimple will paſs. $0 it one grant land for five years {© 0: 
rendrirg rent, and that if the lefſee will hold it over to him and Lo 
his heirs, that he ſhall pay ewenty pound rent , this is a good con- 5396s 
dition, and if he pay the rent, he ſhall have the fee ſimple. So ifa 73. © 
man make a leaſe for years, and at the ſame time for the ſurety of 
the term to the leſſee makes a feoffment to him upon condition 
that if he be diſturbed in his term, he ſhall have the fee ſimple of 
the land, and deliver both thele deeds at one time, and cive live- 
ry of ſeiſin accordingly, this is a good condition. $0 if a leaſe for 
life be made upon condition That if the leſſor or his heirs pay to Z 
or his heirs ten pound at a certain day, that then ythe leſſor may 
re-enter, and if he do not pay it at that time, and che leſſee pay 
to the leſſor or his heirs ten pound at a certain day, after the for- 
mer day, that thenthe lefſeeſhall have the land to him and his heirs 
for ever, this is a good condition. But in all caſes where theſe 
kind of conditions are good to make the encreaſed eſtate good, there 
muſt be theſe things inthe caſe : 1. There muſt be a precedent par- 
ticular eſtate as an eltate in tail for life or years, for a foundation 
ro ere the ſubſequent eſtate upon, and that firſt eſtate alſo muſt 
be certain; and irrevocable, not upon contingency, or with power 
of revocation. 2. The privity muſt remain untill the time of the 
performance of the condition, for 1f the donee or leſſee do —_ 
away the firſt eſtate, the condition cannot afterwards be perform- 
ed to effe& and produce the encreafing eſtate. 3. The ſubſequent 
eltate muſt veſt eo 5»ſta»ts when the contingency upon which the 
condition dependeth, ſhall happen or never. 4. The firſt and fe- 
cond eſtate muſt take effe& by one and the ſame deed, or elſe by 
two deeds delivered at the ſame time, for qze incontinvents finnt in- 


| eſſe vitentur, 4- The condition upon which the increaſe 1s, muſt 
q be 
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be poſſible and lawfull, for upon an impoſſible condition it cannor, 
and upon an unlawfull condition it ſhall not increaſe 
Co-r.15- - If one make a leaſe for life, provided that if the leſſee dye with- 
in fixty years, that his executors ſhall have the land for ſo many 
of the ſixty years as ſhall be to come at the time of his death ; this 
is no good condition to make the eitate to encreaſe, but it may be 
a Covenant. And if aleaſe for years be made, on condition that 
if the leſſor ſell the reverſion of the-ſame land, the leſſee ſhall have 
the fee of it, this is no good condition to encreaſe the eſtate. And 
co.8.75, a poſlibility cannot decreaſe upon a poſlibility, as aleafe for years 
to a leaſe for life by one contingent, and the leaſe for life toa fee 
co. ſuper ſimple by another. And if a leaſe be made toa man and a woman for 
Litte>15- tehir lives, on condition that which of them two ſhall firſt marry 
that one ſhall have the fee and they intermarry, 1n this caſe neither 
of them ſhall have the fee for incertainty. 
Co. ſuper Tf a man make a leaſe for life, and adde thiscondition, That if 
ar the leſſee within one year do not pay twenty ſhillings, that he ſhall 
27: have bur a term of two years, and he do not pay the 20s by this 
his leaſe for life is gone, and he hath now but a leaſe fortwo years. 
I: a leaſe be made, on condition that if a ſtranger diſlike it or be 2. For the 
diſcontented with it, that the leaſe ſh,]lbe void, this is a good con» Matter and 
dition. —_- 
Hi.6.Jac. If 2 leaſe be made, on condition that if the leſſee be outlawed, 
B.R.CU- theleaſe ſhil] be void, it ſeems this is a good condition. 


Co.'s. 84. Covenant. 


To abridge 
an eſtate. 


1H.8. 13, 


TY If a feoffment be made on condition that if the feoffee commit . : 
T:in.zE. treaſon that the feoffor ſhall re-enter , in this caſe the condition is * <5 %8471Ve, 
ofer Vain, forifthe feoffor enter, the entrie is not lawfull, for the King 


is intitled, and his title ſhall be preferred. 
Cile No condition or limitation, be it by act executed, limitation ofa Teſtament. 
6.43-Co, uſe, or by deviſe, or laſt Will. that doth cantain in it matter repug- 
9.125, nant, and tending to the utcer ſubverſion of the eſtate, or matter 11t(e, 
that is againit law, or matter that is impoſſible to be done, is good, 
And therefore in all fuch caſes if the condition be ſubſequent, the 
eſtate 1s abſolute , and the condition void : And if the condition be 
to go before the eſtate, the eltate and the condition both are void, 
If a feoffment or other conveyance be made of land, ora grant of geygnant 
Co. ſuper rent &c. in fee ſimple by deed or will, upon condition that the feof- conditions. 
**?2 feeor grantee ſhall not alien to certain perſons, asto /S, orto / $ Toreſtrain 
and W $; this is a good condition. So if one make a feoffment in Alienation. 
fee of land, on condition that the teoffee ſhall not alien it in Mort- 
main ; this is a good condition : $0 if A be ſeifed in fee of black acre 
and B doth enteoff A of White acre in fee, on condition that he 
ſhall not alien black acre, this:sa good condition. But it the con- 
dition be that the feoffee or grantee ſhall not alien the thing grant- 
ed toany perſon whatſoever , or that if he do alien to any perſon, 
that he ſhall pay a fine to the feoffor ; theſe conditions are void in 
K the 
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the caſe of # commonperſon as repugnant to the eſtate Bur-in caſe 
of the King ſuch conditions are good. And in the caſes of a common 
perſon alſothe alienation is good until it be avoided þy the feoffor. 
Andin Paſc. 19 }.ic. B, R-it was held by Jult. Dodridge and C hawber- 
lain, that if a feofiment be on-condition that if che feoffee alien, he 
ſhall pay 101 to the teoffor, that this is a good:condition : but-Ch. 
Juſt, & juſt. Hanghrox held the contrary, for then this ſhall be a cir. 
cumvention of the law.If a gift had been made ty an Abbot & his ſuc - 
ceſſors,0n conditionnot to alien, this had beena good condition. 

If one make a feofiment of land to an infant. on condition he 
ſhall not alien to any perſon; this is a good condition during che 
minority of che infant, but not afterwards. Inlike manner as it one 
make a feoffm2nt to a husband and wife, on condition they fhall 
not alien; this condition to ſome intent is good. 5. to reſtrain aliena- 
tion by feoffment of deed, and to ſome intent repugnant and void, 
3. to reſtram alienation by fine, for that is lawful. So if a gift be 
madeint:i}, on condition thatthe-ten nt 1n tail may alien for the 
profit of his iſſues ; this is a good condition. And ſo if land be given 
intatl, upon. condition-that-the tenant in tail or his heirs ſhall not 
alien infee ſimple, fee tai), nar for theterm of any others life, but for 
the r own lives, this condition is good. Burt if lands be given in tiil 
on condition that the tenant in tail, or his heirs in tail ſhall not ſuf- 
fer a common recovery, levy a fine with Proclamations according to. 
the Statutes of 4 H. 7 and 32 H. 8 to bar the iſſues, or on condition 
that he ſhall not make copyhold eltates of copyhold land, according 
ro the cuſtoms of the place, or make leaſes according to the Statute 
of 22 H.8.ca .8 theſe conditions are held to be repugnant, and for 
that cauſe void. And yet ſee, for the laſt of theſe .cafes the opini- 
oninCo. /aper Lit. 223. to the contrary, and chat acondition to re- 
firainthe making of ſuch leaſes is g00d, for this power is not inct- 
dent to theeitate, but givento him collaterally by the Statute, and 
Quiliher poteſt revunciare 111i proſe itnt104 Fe. But rota envia 1n Mar 
ry P eiangtens cale is.agatnſt him. Tfa man makea gift in tailto,4 
the remainder to him and his heirs, on condition that he ſhall not 
alien ; this condition asto the eſtate tail is-good, and void as-to the 
other. And therefore if an.alienation be_ he ſhall defeat it onely as 
to theeſlate tail. And if a man make 3 gifc in tail, on condition that 
the donee or his heirs ſha}]-not alien; this is a good condition to 
ſome intents, and void-to ther, and therefore 1f -he make a feoff- 
ment tn fee or any-other eſtate by which the reverſion is diſcontinu- 
ed tor::oufly, the donor ſhall enter, otherwiſeif he ſuffer a common 
recovery. Andifa;giftin tail, en condition thatthe tenant in tail 
ſhall nat make a leate for his own lite, is not.a,good condition, by 
Ce.6.43 againlt (».Juper Lit 223, Tfone feiſed 1n fee of land; and 
make a leaſe of 1t for years or life, 'on condition thart-the leſſee ſhall 
not alien the land leaſed, or any part thereof during the term, or on 


c0n» 


Chap. 


6. 


R-agge & 
Tanners 
Cale. 


Do@ &Se, 
I 24. 


Co. ſurer 
Lit. 324, 
loH.7.18 
13 H.9.33, 
Co.10.30, 
Perk. SeQ, 
739.21 H, 
G. {3+ 


Dier 48. 
Co. 6... 423. 


Co. ſuper 
Lit. 1dem 
Dijer 227» 


Co. 6, 48 


Co. 6, 4 Je 
4+34.ſuper 
'Lit+ 233» 


UMI - 199 


—— 


Chap..d. A Condition. . 


comlition: that he ſhall not alien ir, or any part of it, during the 
rerm without licence of the leſſor, theſe are good conditions: So if 
onebe ſeiſed in fee ofa Manor, and he make alcaſe of year of it to 
I $, onconditionthat he ſh3ll not make voluntary eſtates by copy ; 
this-isa good condition. But in a feoffment in fee ſuch a condition 
is repugnant and 'void. Andif one be poſſeſſed of a leaſe for years, 
or of a houſe, or of any other chattel real or perſonal, and he ove 
or ſell all his intereſt therein upon condition that the donee or ven- 
dee ſhall not alien the ſame, this condition is void for repugnancy, 
and the gift or ſale is abſolute, 

Co. 2. 72. If one make a feoffment of land in fee, on condition that the 

Dicr 318: feoffor ſhall retain the land for twenty years- without! interruption; 
it ſeems this isa good condition and not repugnant 

Dier 94 If i grant land to another for life, if it ſhall pleaſe me ſo long to 
ſuffer him, it ſeems this condition is repugnant and void 

co. 10.29, If feoffment be made of land in fee, on condition thatthe feot- 

ſuper Lic, fee ſhall not enjoy the land, or ſhall not take the profits of the land, 

_—_ _ or on condition that the heire of the feoffee ſhail not inherit the 

21H. 7.8. land, or condition that the feoffee ſhill nor do waſt, or condition 

»8-7-1% that his wifeſhall not beendowed, in all theſe and the like caſes the 

94t- condition is void as repugnant to the eſtate. 

co.6 41 Ifagift intaile be made, omcondition that the donee or his iſſues 

1.84,fuper ſha'l not take the profits of the land, or on condition-thar if the do- 

wit 224* nee die, his eſtate ſhall go unto another, or on condition that their 
wives {ball not be endowed, or on condition that they ſhall not do 
waſt, or on condition that warranty and affersor a coflateral war- 
ranty ſhall not bar the iflues in taile; all theſe conditions are re- 
_ _ pugnant and'void. 

Co.143., iIflands be givenor granted to two and their heires,on condition 
that the ſurvivor ſaall have the whole norwithſ[tanding partition ; or 
on condition that the ſurvivor ſhall not havethe whole alheir there 
be no ſeverance; theſe conditions are repugnant and void. 

pe. c1, If one make a leaſe for life, on condition that the leſſee ſhall not 

141. do fealty , this condition is not good 

If lands be givento one andthe heirs mgles of his body provided 

-- _ that if he diewithout heirs temales of his body, that the donor ſhall 

' reenter ; this condition is repugnant and v6id, 

Co. ſuper, Tf one haveland in poſleſtion, or reverſion, and he grant a rent 

oat bh out of it, on coxdition that the grant ſhall not charge the perſon 

Co.6. 4r. Of the grantor ; this isa good condition, and not repugnant.” But if 

1-448 amangrant a bare annuity, or grant rent charge out of another 

Perk, (et Mans land with ſuch a condition, or if one granta rent charge, on 

73% condition that the grantee ſhall not diſtrain, nor charge the perſon 
of the grantor, orif onegrant a rent out of land, on condition that 
the land ſhall not be charged withic, all theſe conditionsare repug- 
nant and void; So if two grant arent charge out of land, FR 
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that it ſhall not extend co one of them ; this condition is repu-naat 
and void. 

If a man ſeiſed in fee of land make a leaſe for years rendring rent, P*'k- Sea. 
and after the leſſee makes a leaſe to the leſſor of other land on con- 
dition that he ſhall not diſtrain for his rent inthe former leaſe made 
to this leſſee, this is a good condition, and not repugnant. 

Ifone make a feoffment in fee, or leaſe for life, with warranty,on ?e:k. 58, 
condition that the feoffee or leſſee ſhall not vouch to warrant, nor 73% 
recoyer in value, or if the leaſe be made without impeachment of 
waſt, on condition thart if the leſſee do walſt the leſſor ſhall reenter , 
theſe are good conditions, and not repugnant. g 

All conditions annexed to eſtates being compulſory, to compel a = how.” 
man to do any thing that is 1n its nature good, or indifferent, or 224207; 
being reſtricive, to reſtrain or forbid the doing of any thing which 422.5: 3. 
in its nature is malum in {e, asto kill a man, or the like, or malum 
prohibitum, being a thing forbidden by any Statute, or the like, all 
ſuch conditions are good, and may ſtand with the eſtates, But if the 
matter of the condition tend to provoke or further the doing of ſome 
unlawful a&t, or to reſtrain or forbid a man the doirg of his duty ; 
the condition for the moſt part is void. And therefore if lands be pi- 
ven or granted to a man, upon condition that he ſhall kill a man or 
upon condition that he ſhall burn his neighbors houſe, or upon con- 
dition that he ſhall forſwear himſelf, or upon condition that he ſha! 
fave and keep harmleſs the grantor whatſoever he ſhall do, or that 
if he do not theſethings, the grant ſhall be void , this condition is 
void. Or if lands be given or granted to an officer, upon condition 
that he ſhall not. duly execute his office, this condition is againſt p,,, <.q 
law, and void: Et fic de imilibas.1 SO ifa gift be made in tail,npon 727. 
condition that the donee ſhall d ſcontinue, or one give or grant 
land, on condition thatthe grantee ſhall be a foreſtaller againſt the | 
Statutes; theſe and ſuch like conditions are void. And hereupon it 64,. * 
is, that conditions annexed to land, that the profits thereof ſhall be 
emplyed to ſuperſtitious uſes are void. And hence alſo it is that co. per 
fuch conditions as are againſt the liberty of law, as that a man ſhall 205+ | 
not mary ,or the like, are void, And hence alſo ſuch as are againſt the ,,,,.. 
publique good. And therefore it ſeems if one grant bisJand to I $ 7E4.3.65. 
on condition that he (being a husbandman)ſhall not ſow his errable _ Soy 
land, this condition is void, And in all theſe caſes if the condition 
be ſubſequent to. the eſtate, the condition only is void, and the e- bony rag 
ſtate good and abſolute ;if the condition be precedent the condition 207.2ig. 


and eſtate both are void, for an eſtate can neither commence nor j$* —- 
encreaſe upon an anlawfull condition. 262. Plow: 


* All conditions annexed to eſtates that contain in them matter $53 Met 


-:--at-the time of making of them impoſſible to be done, are void. And 729.Flow. 


therefore if one give or grant land on condition , that a man 272:29% 


ſhallgo to Rome 1n three days, or condition that a man ſhail cafeoffe c a 
| 1 0 _ 
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re-enter and avoid it, inthis caſe regularly the heir, executor &c. 
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a corporation, when there is none ſuch, orif one give lands in tail, 
on condition that the eltate ſhall ceaſe, as if the tenant in tail be 
dead, or ifone prant lands, on condition that a man ſhall infeoff 
his wife; all theſe and ſuch like conditions are void. And in theſe 
caſes alſo if the condition be ſubſequent, the condition is void one- 
ly, andthe eltate is abſolute ; andif the condition be precedent, 
the condition and the eſtate both are void, for an eſtate can nei- 
ther commence nor increaſe upon an impoſſible condition. And 
if the thing to be done by the condit.on be poſſible at the time of 
the making ofthe condition, and do afterwards by the a& of God 
become impoſlible, the condition is become void, and the eltate ab- 
ſ{olute,as ifa feoffment be made, on condition that the feoffee ſhall be- 
fore Eaſter following infeoffthe teoffor, and the feoffee dye before 
the day, or on condition that the feoffee ſhall appear in ſuch a 
Court before or at Eaſter, and he dye before the time, in theſe caſes 
the condition is gone; and the eſtate is abſolute. 
Ard the ſame Law 1s for the moſt part of Limitations, if they be 


Limitation, 


' repugnant, impoilible, or againſt Law, as 1s before ſhewed to be 


done of Conditions. See more in the next diviſion following, 
It is a general.rule, That ſuch conditions annexed to eſtates as 17D. 

: j Ition in deed 
£0 in defeaſance, and tend to the deltruct on of the eſtate, bcing ,; a timication 
odious to the Law, are taken firi&tly, and ſhall nor be extended ſhall be taken 
beyon.d their words, unleſs it be in ſome ſpecial caſes, And there- and expoun- 
ſore if a leaſe be made, on condition that iffuch a thing be not 4c4-And how 


done, the leſſor | without any words of heirs, executors &c. 7 ſhall — 


performed. 
1. In reſpe& 
of perions, 


3.How a con- 


ſhall not take advantage of this condition. $0 if one make a leaſe 
for years of a houſe, on condition that if the leſſor ſhall be minded 
ro dwell in the houſe, and ſhall give notice to the,leflee, that he 
ſhall depart, in this caſe if the leſſor dye, his heir, executor, &c. 
ſhall not have the like advantage and power as the leſſor himſelf, 
for the condition ſhall not be extended to them, And hence it is, CEN 
that if a leaſe for years be made, on condition that the lefſee ſhall Nov t9Alien- 
not alien without the licenſe of the leſſor ; in this caſe the reſtraint 

ſhall continue onely during the lives of the leſſor and leſſee and no 

longer. And yet this rule hath an exception, for if a man mort- 

cage hisJand co 77, upon condition that if the mortgagor and 7 S 

pay 20 s. ſuch a day to the mortgagee, that then he ſhall re-enter, & * 

the mortgagor aye defore the day ; in this caſe / 5 may pay the mo- x, pay mong'. 
ney and periorm the condition. But otherwiſe it is whiles the 


mortgagor doth live, for in that time / $ alone without him may 
not tender it, and if he do, this tender is no performance of the con- 
dition. And in caſe where a condition doth tend to create an 
ellate, there it ſhall have the moſt favourable expoſition that may 
be, and therefore in that caſe albeit the words be not ſatisfied, gr” 
K 3 "0 1 
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A Condition. Chap. 
if the intent be ſatisfied, it ſufficeth. ' And therefore if one make 
a feoffment in fee, on condition that the feoffee ſhall make an e- 
ſtate back again in tail to the feoffor and his wife before ſuch a day, 
and before that day the feoffor dye, in this caſe the condition ſhall 
be performed as near to the intent as may be : and therefore if the 
condition be, That he ſhall make the eſtate to them two FLibendum 
to them and the heirs of their two bodies engendred, the remainder 
to the right heirs of the feoffor, the eſtate ſhall be madeto the wife 
for life without impeachment of waſte, the remainder to the heirs 
of the body of the husband begotten on the wife. And if 4 enfeoff 
B on condition that B ſhall make an eſtate in frankmarriage to C 
with ſuch a one the daughter of the feoffor ; in this caſe albeit an 
eſtate in frankmarriage may not be made, yet an eſtate ſhall be made 
to them for their lives. Er fic ae ſimilibus. (onditio beneficialss qne 
ftatim conſtruit benigne ſecundum verborum intentionem eſt interpre- 
tanda, odieſa autem que ſtatum deſtruit ſtrite ſecundum verborum 
proprietatem eſt accipienaa. 

In all caſes where a time is ſet for the doing, or performance of 
the matter contained in the condition, be it to pay money, make an 
eſtate, or the like, it muſt be done at the time agreed upon, and 
ſet down in the condition. And in caſes where it 1s to be done be- 
fore a time certain, it muſt be done before that time, or e'ſe the 
condition is broken. But in all caſes where no time is ſet for the 
doing of the thing contained in the condition, beit to pay money, 
make an eſtate, or the like, if the a& to be done. be to be done 
to the party that Coth make the eſtate, or be to done to him and 
a ſtranger, and be ſuch a thing as is for the benefic of him that doth 
make the eltate, and for his benefit onely, there regularly the party 
that is to do the thing ſhall have time to do it during his |life, 
gnleſs the party, feoffor, 8&c. that doth make the firſt eſtate, where- 
unto the condition 1s arinexed, doth haſten the doing thereof 
by requeſt : for if he requeſt the doing thereof and ſet no time, it 
muſt be done within a convenient Time after that requeſt , and if 
he requelt and prefix a time convenient when he doth deſire to 
have it done, it muſt be done at that time, and in theſe caſes the 
condition cannot be broken without a requeſt, ſo long as he to 
whom the e'tateupos condition is made be liviig And therefore 
inthis caſeit 1s nor like to a condition made by a Will, for if one de- 
viſe his land to 7 $ ſo as he pay the twenty pound to 7 D the Teſta- 
tor doth owe him, and no time is ſet for the payment thereof , in 
this caſe he mult pay it as ſoon as it is demanded, or ke doth forfeit 
the land, and the heir may enter Bur iſthe thing to he done, be to 
be done to a ſtranger, and be for the profit and pene5: of a ſtranger 
onely:: asif a feoffment be made on condition t15t te teoffee ſhall 
marry the daughter of the feoffor, or 0n condition chat the _— 
[ ha\l 
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ſhall infeoffa ſtranger, and no time is ſet for the doing hereof . in Toinfee;] 


A Condition. - 
theſe caſes the feoffee ſhall not have time during his life to do it, 
but he mn(t do it in areaſorable time, and that without any requeſt 
at all, or elſe he doth break the condition. And in ſome ſpecial caſes 
when the a& to bedone1s to be doneto the party himſelf, the par- 
ty ſhall not have time to do it during his life, as if one grant land 
to / SF, on condition chat he ſhall grant an Advowſonto the gran- 
ror for his life, or on condition that he ſhall grant a ewcllabge 
to the grantor during his lite, to be paid at Michaelmas andour La- 
dy day; intheſe caſes the grant of the Advowſon muſt be before 
the Advowſon fall, and the grant of the rent muſt be before either 
of the davs of payment come, and that without requeſt, elſe the 
condition is broken Andif the condition be thatif / $do ſuch an 
at, that then the feoffce ſhall pay ten pound to the feoffor, elſe 
that the feoffor ſhall re-enter , and no time is ſet when the feoffee 
muſt pay this ten pound ; inthis caſe, it ſeems the payment muſt be 
as ſoon as the ſame aR is done, and that without eny requeſt at all. 
And in caſe where the feoftee &c, or a {tranger be to do an aR, and 
bealone is todo it, and it doth nothing concern rhe feoffor &c. as 
to £0 to Rome, Or thelike, there the feoffor &c. or ſtranger ſhall 
have time during his life to do the thing, andit cannot be haſtned 


by requelt. 


If lands be granted, on condition that the grantee ſhall make a 
leaſe for life of other land to the grantor, the remairder to a ſtran- 


ger ; inthis caſe the feoffee ſhall have all the time of his life to do it, 
if he be not haſtned by requeſt. But if the condition beto make a 
gift in tail to a ſtranger, the remainder to the feoffor, in this caſe it 


Il 4aan 


muſt be done in time convenient without requeſt, 

If the King licence his tenant to infeof 4and B, ſoss they 
givetheland again to the feoffor, and the heirs males of his body, 
and he make a feoffment accordingly, in this caſe it muſt be re- 
conveyed before the death of the feoffor , or elſe the condition is 
broken. 

If eAinfeoff B of black acre, on condition that if C infeoff B of 
white acre, A ſhall re-enter ; in this caſe C ſhall have time to do this 
during his life, if do not haſten itby requeſt, 

If a lefſee grant his eſtate to a ſtranger, on condition that the 
grantee Co get the good will of the leſſor, and no time is ſet when he 
ſhall get his good will ; it ſeems in this caſe he ſhall have time to ger 
his good will during the term, and that although he deny it at the 
firlt, yet if he grant it afterwards that this is ſwificient. 

Ee When a time isfer in certain for the payment of money, or the 
242. doing of any other thing generally, neither agent nor patient are 
to: ſuper bound toattend any other time. And if the thing be to be done on 

''* a day certain, bnt no hour of theday is ſer down wherein the 
RB ER lame 
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time before the Sun ſet, as may be convenient to do that work in, 
And ifthe condition be to;pay money at a place certain, at any time 
during life; in this aſe the money may not be tendred at any time 
in the place, in the abſence of him that ſhould receive it, but he that 
is tO pay it muſt give notice tothe other party before hand what 
time he will tender it, that the other may be ready to receive it. Or 
if at anytime the parties hap to meet ar the place, a payment or 
tender then at that place is ſufficient. And the ſame laiv is for the 


Chap. 6. 


ſame ſhall be done . in this caſe they muſt attend ſuch a diſtance of 


molt part in conditions of obligations. 


3.In reſpeR of In caſes where a place is ſet down for the doing of a thing con- 


tained inthe condition, there it mult always be dor.e at that place, 
unleſs by ſome agreement made between che parties afterwards 
another place be appointed, ortherwiſe the condition is not perfor- 
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med, and the parties are not bound to attend in any other place. giticn 60, 


But in caſes where there is no place ſec down for the doing of the 
thing contained in the condition, if the thing to be done be a cor- 
poral ſervice, as to pay money, or any fuch likething, the party 
that is todoit, muſt at his peril ſeek out the perſon to whom it is 
to be done, if he be infra regnum Anglie: butif he be not within 
the Kingdom, heis not bound to ſeek him, and yet the condition is 
not broken. And if thething to be done beeither local, z. ſuch a 


thing as muſt be done iy.or ata place certain, as the making of 
Topay mony a feoffment of land, payment of rent, or the like ; in this caſe the 


thing muſt be done at that very place, and a tender of doing it in 
that place is a ſufficient performance of the condition ; as for ex- 
amples : Ifa feoffment be made, on condition that the feoffee ſhall 
pay to the feofor twenty pound on Eaſter day at Dale, and the feof- 
fee tender the twenty pound the ſame day at Sale, and albeit the 
feoffor be at Sale, and he tender the twenty pound to his perſon 
there theſame day, yet this 1s no performance of the condition, 


To tnfcoff. 
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And if a feoffment be made in mortgage, on condition for the pay - 
mentof money ata day, and no place is fet for the payment there- 
of, inthis caſe the mortgagor mult ſeek the mortgagee and tender 
it to his perſon at his peril : and tender of the money upon the land 
mortgaged, 1s not. a ſufficient performance of the condition. And 
if a feoffment be made, on condition that the feoffze ſhall infeoft 
the feoffor of white acre in Dale; in this caſe the feoffment, or the 
render of it muſt be in Dale, and cannot beelſewhere, and a tender 
of it there is ſufficient to perform the condition, $0 1f the conditt- 
on be, that the feoffee ſhall in Eaſter Term next acknowledge fa- 
tisfaction-upon a-Judgeme:t in the Kings Bench , this mult be done 
there and cannot be done etfewhere. So if a feoffment in fee be 


made of, white acre, rendring rent to the feoffor and bis heirs, on 
cogdition that if the rent be not paid, the feoffment to be yoid, and 
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no place is ſet for the paymentof it; in this caſe the feoffee is not To-pay rene, 


bound to tender his rent any where for the ſaving of the condition, 
but uponthe land, and a tender there is ſufficient. And if a man 
make a feoffment in fee, withoutany reſervation of rent precedent 
inthe deed, on condition that the feoffee and his heirs ſhall ren- 
der a yearly rent of twenty ſhillings a year to the feoffor and his 
heirs, and if they fail, that the feoffor ſhall re-enter, in this caſe 
alſo it ſeemsthe payment or tender mult be upon the land; Bur if the 
condition (be, that he ſhall render twenty ſhillings a year to afſtran- 
ger, and his heirs; this is no rent, nor in the nature of a rent, and 
therefore in this caſe the feoffee mult tender it to the perſon of the 
ſtranger where he can tinde him at the day, or elſe he doth break 
the condition, and tender upon the ground is not ſufficient. Butin 
theſe caſes if the nature of the thing to be done be ſuch as will not 
admit of ſuch a cariage from place to placeto ſeek out the perſon of 
the feoffor, &-c. there albeit the thing to be done be corporal or 
tranſient, and not a local thirg, yet hethat is to do it ſhall not be 


bound to ſeek out the perſon of the other, as for example; If ane- x, quiver 
ſtate be made, on condition that the grantee ſhall deliver twenty wood or corn 


quarters of Wheat, or twenty load of wood to the grantor at ſuch 
a time, and no place is ſet for the doing thereof, 1n this caſe the 
grantee is not bound to carry the ſame aboutto ſeek the feoffor or 
Erantor, as he is bound to carry money ; but before the day, the 
Srantee is to know of the grantor where he will appoint to receive 
it, and there it muſt be tendred. And the like law 1s for the moſt parc 
in conditions of obligations. _ 

It is beſt therefore in all theſe caſes, and herein he that 1sto be 
the agent is to take care to have certainty of time and place ſet down 
in the condition for the doing of the thing thatis to be done, and 
the more certain it is, the better it is for him. 


Obligation. 
A Cavear, 


If a leaſe be made, on condition that the lefſee ſhall pay to the ,.tnreſpett of 
leffor all ſuch ſums of money as the leſſor ſhall pay out in ſuch a bu- other macrers. 
ſineſs; in this caſe the leſſor muſt firſt tender to the lefſee a note of 19 pay mony, 


the charges before the leſſee is bound to pay, and until this be done 
the condition cannot be broken. And aſter a note 1s given alſo, he 
ſhall have ſome reaſonable time to provide the money. Andif he 
render him a note of more then in truth he doth lay our, the leſlce if 
he know it, may pay ſo much as is laid out, and he may refuſeto 
pay any more. 


If lands be granted , upon condition that A ſhall make an eſtate To make an 
of lands at the charges of 8, in this cafe A muſt do the tirit at, wiz. citare. 


notifie to B what aſſurance he will make before Z 15 bouad to ten- 

der the charges. 
If the feoffment be made,on'condition tlat the feoffee ſhall give fo 
much houtholdituff to the teoffor, or ſo much money for it as it __ 
© 
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houſholdſinff, 
ox pay mony, 
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; A Condition. Chap.s. * 
be rated at by two. indifferent perſons to this end to be choſen, it 
ſeems in this caſe the ele&ion of the two men mult be by the feoffee : 
but if the words be by two perſons to be indiflerently choſen, then 
the ele&tion ſhall be by both parties, for in the firſt caſe the word 
Indifferent doth go to the prailing not to the perſons 
If a feoffment be made of a ground, on condition that the feof. 251. 8.r 
fee ſhall rake the ditches, inthiscaſeif the teoffee do it once it is a (5%... 
ſufficient performance of the condition. And yet if a mangrant a caſe 21. 
houſe for life, on condition that the Jeſſee ſhall dwell and be relident 
in the houſe during the ſaid term in this caſe it is not ſufficient thar 
he dwell in it once during the term, but mult do fo all the term or 
elſe the condition 1s broken, 
If an annuity be granted of ten marks per ax» toa man, on Pe:k.<c% 
condition, or till he be promoted to a Benetice by the grantor, and 994 
it is not ſaid of what value the Benetice ſhall be, in this caſe it ſhall 
be taken for a Benefice of as greata value,and of as good an eſtate as 
the Annuity i5>otherwiſe the grantee may refuſe it, and yet his An- 
nuity ſhall + nag 
If a feoffment be made on condition that the feoffee ſhall give a[| Perk. {c6i, 
his goods þ que faeriyt, or give all his Pikes in his pond que fac- ff # 
rint , 1n this caſe the words ſhall be taken in the preſent tenſe. for 
the Goods and Pikes that are at the time of the grant. Bur if a feoff- 
ment be on condition that the feoffee ſhall give all his goods in Loy + 
don fi que faerint, that did belong to 7 S, 1n this caſe the words ſhall 
be taken in the preterperfe&t tenſe. 
If one makea leaſe of the Manor of Dale ( wherein is a wood F2v5'es 
called Dale wood ) excepting all the woods and underwoods grows» caſe. 
ing in Dale wood, and all the great trees growing elſewhere , and 7%, w_ 
this is upon condition that if the leſſee ſhall diſturb che leſſor, ro cut = | 
and ſel] the wood and underwood excepted, the leaf: to be void, in 


' this caſe it ſeems the condition ſhall extend only ro the wgod and 


underwood in Dale wood,and not to the trees elſewh:re; but ifthe 
words of the condition be { ſhall diſturbe &c. to cut &c the wood 
and underwood on the premiſes ] conrra: 

If one Þrant land rendring rent at the Feaits of S. Michael and Dier 12. 
our Lady day, or within a moneth after, on condition that if it be 
behind after the Feaſts and days limited by tbe ſpace of eight weeks 
rhat the leaſe ſhall be void; in this caſe the eight weeks ſhall be ac- 
counted from the moneth which is the twenty etght day after the 
Fealt, 

If the condition be made 1n the copulative, and conſiſt of divers :xH 7.10 
parts, every part mult be obſerved or the condition will not be per- ©/-tupe" 
formed, But when it is made in the disjunRtive, if any part of it verk. A 
be obſerved, it is a ſufficent performance of the condition. And there- {{*: . : 
fore if a feoffiment be made, on condition to reinfeoff and pzy 373. nt 

twenty 
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hap. 6. A Conattion. 
twenty pound and the feoffee do reinfeoff but not pay the twenty 
pound, in this caſe the condition is broken. Burt if the condition 
be to reinfeoff or pay twenty pound and the feoffee do one of 
them ; itis a good performance of the condition, And when it is 
made in the copulative and disjunctive both, it ſhall be taken in the 
disjunctive onely, as if a leafe be made to 4 and B his wife, on 
condition that the ſaid 4 and B or any childe between them ſhall 
ſo long live ; this ſhall be taken in this ſenſe if the husband wife or 
childe ſhall fo long live, ſo that the leaſe ſhall not be determined by 
the death of the husband or wife alone. Tf there be two proviſoes 
in two ſeveral indentures of conveyance of ſeverall Manors to 4 
and B, that if the feoffor pay or tender twenty ſhillings to 4 and 
B or the heirs of «4 that the Conveyance ſhall be void, and 
dye; in this caſe tender to Z 1s not ſufficient, and it mult be made 
to the heir of 4, and it muſt be twenty ſhillings for every proviſo : 
but otherwiſe it is of 8 collateral act. 

Tf the words of a condition be thus, that upon ſuch a contingent 
the party ſhall enter and retain the land untill the thing be done 
&c, in this caſe and by theſe words the eſtate is not determined as 
it 1s by theſe words| that the eſtate ſhall bevoid, or that the gran- 
tor ſhal reenter, or the like.”]And in theſe words there is a difference 
alſo to be obſerved, for if the words bethat upon ſucha contingent 
the eſtate ſhall ceaſe and be void, and it be a leaſe for years to which 
the condition 1s annexed, the eſtate 1s ip/o fao void without entry 
or claim, and can never be affirmed afterwards; but if the words 
ofthe cloſe of the condition be, that the feoffor, leſſor, &c ſhall 
reenter, without any other words albeit it be ina leale for years, yet 
the leaſe is not void untill he hath made an aRual re-entry; Bur in 
both caſes ifthe eſtate to be voided be an eſtate in fee or for life, 
itis 0nly voidable by the breach of the condition, aud mult be made 
void by entry or claim, and untill this be done the grantor can 
make no new eſtete ofthe land. But in the firſt caſe before the par- 
ty ſhall retain the land and take the profits of it in the nature of 


a pledge untill the thing be done agreed upon in the condition, and 4 


When and 
ow a Cond1- 


then the other party ſhall have tha land again. See more in the tign or Limi- 


next queition. And in Obligation Numb. 7. Covenant. Numb. EC. 

The words of a condition may be performed and not the intent ; 
and the inteut may be performed and not the words ; and then 
for the moſt part a condition is performed when the intent and 
meaning of it is obſerved. And thereſore if a feofftment be made, 
on condition that the feoffee or his heirs ſhall make an eltare to 
the feoffor and his wife in tail before ſuch a day, and before the 
day the husband die, and then he make an eſtate as near it as he mayz 
v1%. tothe wife for life without impeachment of waſte, and aiter 
to the heirs of the body of the husband , this is a good pertor- 
mance 


racrion ſhall be 
ſaid to be per- 
formed. Or 


nor. 
1. When the 


a& is to be 
done be- 
tween the 
parties them- 
ſel ves, 

To make an 
eſtate, 
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mance of che condition. And if the condition be that the grantee ©o-fuper 

ſhail make a feoffment of land, and he mike a leaſe of the land firſt, © **” 

andthen a releaſe to the leſſeeand his heirs, thisis rayramoune and 

a good performance of the condition. 

Topaymony, If a feoffment be made, on condition that if the feoffor or his <, @g., 
heirs pay ten pound by ,a day the feoffinent to be void, and the Lit. x22. 
feoffor before the day doth commir treaſon and is executed and 10 beg hw? 
dyeth without heir, and after before the day the heir is reſtored, 
and heat the day doth pay the money ; in this caſe this is a good 
performince notwithſtanding there was once a diſability. So as if 
heretofore one had made a feoffment, on condition to reinfeoff 
by a day, and before the day the feoffee had entred into Religion, 
ard then had been dearaigned, and at the day bad made the teoff. 
ment; this had been a good performance of the condition. : 

"I TX If a feoffment be made,” upon condition that it the feoffee ſhall ele 

ry money PAY tO the feoffor ten pound ſuch a day, that then he ſhall have Lic, 208. 

ſhall be paid the land to him and his heirs,otherwiſe that the feoffor ſhall reenter; 

* wponacondi-or if it be made on condition that the feoffee ſhall pay ten pound 

» tion. to the feoffor ſuch a day, and before the day the feoffee fell the 

land, in thiscaſe the ſeller or the buyer either of them may tender 

the money at the day, and this will be a good performance of the 

condition, for he that bath intereſt in the land on the one fide, or 

inthe condition as party or privy onthe other ſide, mayitender and 

erform the condition to ſave the eſtate. 
If lands be mortgaged ( or which isall one ) if a feoffment be 
made of lands on condition that if the mortgagor or feoffor pay ten it 56, 


534- 537» 


pound to the feoffee ſuch a day that then the eſtate ſhall be void, 3 .;:: 
and before the day the mortgagor or teoffor dye, in this caſe the £2 1#*: 
heir or executor of the feoffor, the Ordinary, the Guardian in Chi- 
valry or Socage ofthe heir of the feoffor, or any other by either 

of their commandment, precedent or aſſent ſubſequent may pay this 

money at the day, and payment or tender of it by either of them at 

the day is a good performance of the condition. And ſo alſo it 
ſeems is the law upon a deviſe of land to 7 S paying to 7D twenty 5; 3* 
pound, if / 5 dye, his heiror executor may pay the twenty pound, 

and this is a good performance of the condition. But in theſe caſes 

if a ſtranger of his own head without any ſuch commandment or 
agreement pay the ten pound; this will be no good performance 

of the condition. And yet perhaps if che party that is ro pay it be Lit. $cQ, 
an Ideot, the payment or tender by any one in his behalf ſhall be 777 

a good performance of the condition. And if a feoffment be made, 

on condition that if the feoffor pay ten pound to the feoffee thar the 

eſtate ſhall be void, and notimeis ſet for the payment of this mo. 

ney, and the feoffor aye before any payment or tender made , in 

This caſe his heir cannot tender it and ſo periorm the condition, 
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Chap. 6. 


1 Gralodns... 


. If a feoffment be made, on condition that if the feoffor and 7 g 
pay ten pound ſuch a day the feoffment to be void, and the feoffor 
die before the day, and 7 $ alone pay it, this is a good performance 
of the condition. 

It a feoffment be made, on condition that if the feoffor pay to 
the feoffee or his heires ten pound ſuch a day, and beforethe day 
the feoffee doth grant the land away to another ; in this caſe the 
mony may be paid to the feoffee himſelfe, or if he be dead to his 
heires, and this payment is a good performance of the condition. 
Andifthe words of the condition be [ That if he pay to the feoffee 
his heires or aſſignes &c. -] in this caſe payment to either of them is 
a good performance ofthe condition; fo asifin this caſe the feoffee 
make a feoffment over, it is in the eletion of the firſt feoffor to 
pay the money to the firſt or ſecond feoffee, and ifthe firſt feoffee 
die, to pay it to his heire or the ſecond feoffee : But payment to 
an executor or adminiſtrator in this caſe is not a good performance, 
And yet if the words of the condition be, that if he pay to the feof- 
fce [ withour words, heires, executors &c. ] ten pound fuch a day, 
inthis caſe the payment may be made to the executor or adminiltra- 
tor of the feoffee after his death, and ſuch a payment is a ſufficient 
performance of the condition; And ifthe words of the condition 
be [" that if the feoffor pay to the feoffee, his heires, executors or ad- 
miniſtrators &c, 7 in this caſe payment to either of them is a good 
performance of the condition. But payment to an aſſignee inthis 
caſe is not good. And ifthe words be, that if he pay to the feoffee 
and his heires, &c, in this caſe payment to his executors or to his 
aſſignes is not a good performance of the condition, So that 1n 
all theſe caſes it ſeems for the perſon to whom paymeat is to be made 
the words of the condition are preciſely to be purſued. 


Ifa feoffment be made on condition that if the feoffor ſhall tender +, ,eqqee 
twelve pence to the feoffee ſuch a day the feoffment to be void, and mony. 


afterwards the feoffee is difſeiſed of the land, and afcer the teoffor 
doth tender the twelve pence to the feoffee at the day, this is a good 
performance of the condition. 


If a feoffment be made to two men, on condition that they ſhall To reinfeott. 


reinfeoffe the feoffor, or make a leaſe to him by a day, and before 
the day ene of them die, and the ſurvivor doth reinfeoffe, or make 
the leaſe ; this is a good performance of the condition. And fo al- 
ſo it ſeems the law is if both the feeffees be living, for by his own. 
acceptance it ſeems he hath diſpenſed with the condition and fo can- 
not enter for the breach of it, 

If a feoffment be made in condition that the feoffee ſhall in- 
feoffe the feoffor of the Manor of Dale by ſuch a time, and before the 
time appointed the feoffee doth grant a rent charge out of the: 


Manor to a ſtranger, and then at the time appointed makes a feoff- 


meuTt. 
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ment of the Manor according tothecondition; m this caſt this is 
a good performance of the condicion. Butifin rhiscaſe rhe toffee 


before the time appointed grant away to a ſtranger twenty acres 
pafcell ofthe Manor, an1th:n doth make a feoffment'of the Manor 


according to the condition, this is no good performance of the con 


% 


dition And if a feoffment be made on condition that the feoffees-or 
lefſees,in truſt of ſuch land ſh+1] granr an Annuity our of it, and ſome 
ofthem only do grant this Annuity ; this is no good performance of 


the condition. 


If there be a feoffment made, upon condition that the feoffee ſhall +1 3.24, 


make a leaſe of land to the feoffor for life, the remaiader to 7 Sin 
fee, and the feoffee make a leaſe to the feoffor for life, and after by 
another deed doth grant the reverſ10n to-/ S, this is a good' perfor- 


mance of the condition, 


If a feoffment de made upon condition that thefeoffee ſhall pur- perk.sea. 


chaſe lands or tenementsto the value of twenty. pound per Anuum, 7s w 


and he purchaſe a rent common, or any ſuchlikething to that value, 


Dier 15, 


this isa good performance of the condition. Burt if in this: caſe the 
feoffee and another purchaſeſo much land together joyntly , this 


15s no good performance of the condition. So if the feoffee a- 
lone purchaſe lands to the value of twenty pound per Aynum, and 
there is a rent iſſuing of ir which mutt be deducted , this is no 
00d performance. And yet in thele caſes, if the ſtranger Join- 
renant releaſe to the feoffee all his right in the land, or the grantee 
of the rent releaſe to him the rent before the time of the perform- 
ing of the condition, the condition 1s well performed in both caſes. 
T autum valet terra quantum vendt po'iſk: And if one make. a feoff 
ment in fee, on condition that if the feoffee purchaſe land to the 
value of twenty ſhillings, the feoffment ſhall be void, and after 
the feoffee diſſeiſe another man of land to that value : it isſaid that 
by this the condition is performed, S$:4quere And thatifhereco. 
ver ſo much land in value in an action: that this1s-no perfermance 
of the condition. Sed quere. For this ſeems to me- a better perfor. 
mance Of the condition then the former. 

If lands be granted, on condition to pay money, and the money 


is tendred according to the condition, but either no body is ready. 334, 335- 


to receive ir, Or it is refuſed , this is a good performance of the 
condition. And afrer a man hath once refuſed the money ſo ten- 
dredto him according to the coneition, he-hath no remedy in law 
to recover it except it be money lent' upon a mortgage. Andif 
the paymenr be made part of it with counterfeit-Coine, and the 
party accept it and pur it up, this 1s a-good payment and conſe- 
quently a good performance of the condition. And if at the day 
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of payment the parties do account together, and|he 'to whom the. Firz.Barce 
mony is-t0 be paid being indebted co the: other, that debt by a» ##?: 


greement 


IIA +4 Q 


Co. ſuper a good ,performanc? of the condition. $0 if the party that isto 
Lt. 3'** receive it accept and take new ſecurity by bond or ſtature for the 
Dieras. Money; this is a good performance of the condition, And foin 
Co 5-96 moſtcaſes, when bya condition a thing isto be done one way, and 
to be done to the party to the condition himſelf, and not to a 
ſtranger, and he doth acceot it another way, this is a:good perfor- 
mance of the condition. Yo/cnts un fit 1mjur4a. But if the thing to be 
done be to betoa {tranger, & one that is no party tothe condition 
and it be done in.-any other manner, and he accept thereof; this 1s 
no performance of the condition, And fo alſo if the time of doing 
the thing be paſt, as if one makea feoffnent to me, on condition 
perk.Sect, Lhat if he pay meten pound ſuch a day the feoffment ſhall be void, 
332- and he doth not pay me at the day, but doth dye, and after 
by agreement between his heir and me he doth pay me theten- 
pound, and I receive and accept it, and thereupon I ſuffer him to 
enter and hold the land: in this caſe the condition is not performed 
but T may enter upon him and out him notwithſtanding. 
adjudge Tf the mortgagor pay the money according to the condition and: 
mich $9: after the mortgagee deliver it to the mortgagor as his own money,, 
B-R The condition is performed and themortgaye diſcharged notwith- 
povelver- ſtanding. 
lus Bar- | 4 
thelomew. If a feoffment be made to1 S, 6n condition that if the feoffor- 
co.5.96. Pay to the executors or adminiſtrators of 1 ten pound, the- 
ſuper Lir feoffment ſhall be void, and I $ dye, and the ten pound is payd 
= to the Executors of ]S according tothe condition, but it is covi- 
nouſly done, 5. there is a private agreement that the feoffor ſhall 
have all, or p-rt ot his money again: this payment in this caſe is 
no good performance'of the condition, bur that payment that mult 
be a performance of a condir:on in th's caleto fetch lands out of 
the hand of an heir muſt he real, {full and effe&tual. 
If a leaſe be made, on condition chat the leffee ſhall pet tlie To ger the 
14H.8,17, . Ng 
00d will of I S., and the leffor doth comezo I $ firſt and ask good will of: 
his good will. and he deny it him ani after when the leſſee doth 4: S. 
ask if he doth grant it kim; tm this caſe the condi 10n is perform 
ed. So if the condition be, that he ſhall ger his good will by ſech 
a day, and at the hrit being delired lie denierh ic. bur afterwards 
and before the day te doth grantit. And 1ert if no day be fer, and: 
he deſire his good will and 1 Sdenyeth it, and afterwards he doth 
get his good will, it ſeems this 1s no performance. of the condis. 
t10nN, 
Perk.vza, If there be-two things in the copulattve to be don - by rhe con-- 
746, Cition, buth muſt bedone, otherwile the condition will not be per=. 
See beto: ec formed. 
co. (ape: If a icoftinent be made , on. conditionthatifcheteoffor and T 5 
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greement is allowed, and the reſidue is paid and accepted ; this is 


BAR 


b When the pay 'ten pound at Michaelmas the feoffment ſhall be void, and 
ene be before the day the feeffor dye, and IS pay the money, this is a 
OD © good performance of the condition. But if the feoffor be living 

3. when the If a feoffment be made on condition to make an eſtate to a c,,* 3 
atistobe ſtranger by a day, and before the day hedye, inthis caſe if an 
done tO2 eftate be made as near the condition as may be , it is ſufficient. 


| Tn -n * 1f a feofiment be made to 1 S on condition that he ſhall in- £7 _ 
- eſtate. feof / D and his heirs; and 7 $ doth tender te teoffment io / D 9 H 6 &y, 
CIK. SECT. 


* Tender. and he doth refuſe to rake it, th sis no performa''ce of the con- g,\'$4;; 
dition in this caſe. But if it be to be done to the feoffor himſelf » E-4.2. 


or any leſſer eitate to a ſtranger, and he tenderfir, and the ſtranger 
refuſe it; this is no good performance of the condition. Andif a 
feoffmert be made, on condition to reinfeoff the feoffor and his 
wife in tail, the remainder toy in fee and he tender it to the wife 
onely and not to him inremainder ; this is no good performance 
of the condition. 
And the ſame law for the moſt part is in conditions of obliga- 
tions. See more in O»v/zgations at Numb. 9 . PREY” wes 

10. What a& If a feoffment be made, on condition that the feoffee ſhall - or Lic 2:2. 

ſhall be a infeoff / $ of the land, and the feoffee doth make a feoffment to _ 

breach ofa J$ and 7 D, this is a breach of the condition, And ſo alſo itys 

———_—_ n if the feoffee make a feoftment ro 1D to the intent that be ſhall 

——_— aliento I S. Qrzanar aliquid probibetny fiers dis efto prohibetur & per 

aition in deeg «b6/19uum. And yet 1 the feoffee inthe-caſe before alien to] D and 

ſhall be ſaid ro after he doth aliento1S, this is no breach of the condition. And if 

be broken.Or the condition be, that the feoffee ſhall not infeoff1 Sand he dye, 

7 R and his heir infeoff IS, this is no breach of the condition. 

55 by If a leaſe for years be made, on condition that the leſſee ſhall not yer 45 
aſlign, or alien the term, or the land during his life without the li. 65 
cenſe of the leſſor, and the leſſee doth pive it by his will withour 
licenſe, this isa breach of the condition and forfeiture of the eſtate, 

Bur if he make an executor of his will onelv, thisis no breach. And 
if the condition bethat the leſſee ſhall not alien, and he dye,and his 
executor alien, thisis no breach of the condition, And if the condi- ver 3 Juty- 
tion be that the leſſee ſhall not alien but to his children, and the <5 fe 
leſſee by Will deviſeit to his executors : it ſeems this is a breach of "__ 
the condition. So if he deviſe that 4 his fon ſhall have his term 
afcer his wife, and doth make A his ſon his executor, it ſeems 
this is a breach of the condition. But if he do not make A his exe- 
cutor contra. And in caſes of device albeit the executors do not 
aſſent, yet the condition is broken, as in caſe wherea reverſion is 
granted on condition that the grantee ſhall not alien it, and he 
doth alieq it, but no atturnment is to this grant; yet it ſeemsthis 

is 
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Piers, is a breach of the condition. And if a Leaſe for years be made 'on 
condition that the Leſſee or his Aſſigns ſhall not alien, and the 
Leſſee doth make his Wife his Executrix, and ſhe doth take an- 
other Husband, and he doth alien it; it ſeems this is a breach of 
the condition, and a forfeiture of the eſtate. But if a Leaſe be made 
on condition that the Leſſee ſhall not alien without the licenſe 
of the Leſſor, and after the 'Leſlor dye,. andthe Leſſee aſſign, or 
the Leſſee dye, and his Executors or Adminiſtrators aſſign, this is 
no breach of the Condition in either of theſe caſes: Soif a Leaſe 
be made, on condition that the Leſſee ſhall not alienthe term 
during his life, and he makes an Executor, but doth not deviſe 
Dice 152- it to him, this is no breach of the Condition. Andif a Leaſe be 
++ made, on condition that the Leſſee, his Executorsor Aſſigns ſhall 
not alien the term to any perſons without the licenſe of the 
Leffor, but tothe Wife or one of the Children of the Leſſee, and 
the Leſſee dye, and his Executors alien to one of the- Children of 
| the Leſſee, and he alien to a ſtranger without licenſe; this is no 
f1-35E!- breach of the Condition. Andifone makea Leaſe ofa Houſe and 
ſus Curtis: Land, on condition that the Leſſee ſhall not parcel out the land 
or any part of it from the houſe, and the Leſlee doth grant all his 
term in the houſe and part of the land, and doth keep the reſt, 
and after doth leaſe that partalſo; this is a breach of the Con- 
dition, 
co8.922, If aLeaſe be made of a houſe, on condition that the Leſſee ſhall Nor to ſuffer 
not ſuffer any woman great with childe to harbor or lodge in the a woman _ 
houſe fix days after notice given by the Leſflor, and the Leſlee do hag in = 
ſuffer any ſuch perſon atter notice given, albeit the Leſſor conſent *''* "es 
ro it g yet the Condition is broken, But if the Leſſor do yolens wolexs 
keep ſuch a woman there againſt the mind of the Leſſee ; this is no 
breach of the Condition 
2H. 4.5, If a Leaſebe made, on condition that if aay waſte bedone the yyox to do 
5e-Con-. Leffor ſhall re enter; in this caſe if the houſe fall by a tempelt, this wafte. 
*” isno breach of the Condition, for this is not waſte : but if it be 
uncovered by tempeſt, and the Tenant hath a convenient time to re. 
pair it, and doth not, but doth ſuffer the timber to periſh for want 
of- covering ; this is a breach of the Condition, and the Lefſor may 
> y2icr enter and put out the Leſſee. And if a Leaſe be made, on condi- 
Juſtices. TON that the Leflee ſhall not do waſte, and he ſuffer waſte tobe 
vir 21. made in Uecay of the houſes &c. it feems the condition is broken, 
Sed quere. ”, 
Dier 13, * Tf a Leaſe be made, on condition that if the Leſſee be minded Notto tell vill 


to ſell his eſtate the Leſſor ſhall have the firſt offer thereof, giving dren _ 


as much as another will give; in this caſe if the Leſſee doth not hee. 
Sive notice when he is. minded to ſell ir, he doth break the Con- | 
dition ; Butif when he is minged to fell he doth tell the Tony, - 
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of his puFpoſe, and what he is offered for it, and the Leſſor doth ei- 
ther ſay he will not have it, or that he will not give ſo muck for it, 
or doth not accept it, but doth delay,&c. and then the Leſſee doth ſell 
it to another, this is no breach of the Condition, neither is he bound 
to wait upon him in this caſe. 

If a feoffment be made, on condition that the Feoffee ſhall 
make a feoffment in fee, gift in tail, Leaſe for life or years of _T 
the land to the Feoffor, or to a ſtranger by a day, and before os 
the day the Feoffee doth diſable himſelf to do it, either by making wg 6 
ſome eſtate of the ſame thing to ſome other perſon in tail, for life, m—_ 
ears, in preſent or future, or for one-year, or by taking a — 
Wife whereby ſhe may be entituled co dower, or by ſuffering a rag 
recovery of the land, or by granting of any Rent, Common, or” * © 
the like , or by entring into any Statute &c. or by ſuffering any 
Judgement to be had againſt him, or by doing any other ſuch like 
aR, whereby he cannot convey the land according to the Condi- 
tion inthe ſame plight, quality, and freedom it was at the time of the 
conveyance made : In either oftheſe cafes the Condition is ip/o fatto. 
broken, 

And albeit the land be afterward diſcharged;and the party again en- 
abled before the day to perform the Cor . x5-m et this will not ſalve 
che breach. And ſoalſo it is of a limitation. But when the Conditi- 
on is to be performed of the part of the Feoffor of Grantor, there 
diſability before the time will not hurt, ſo as he be again enabled at 
the time. And fo alſo it is when the Condition is to be performed of 
the part of the Feoffee, and there is no certain day ſet for the per- 
formance of the thing, foralbeit in this caſe he be once diſabled, 

2et if he be aft:rwards again enabled, and do it within the time 
that the Law doth give himto doit; in this caſe the Condition 


 tsnot broken And ſoallo it is, if the Feoffee be difleiſed, and 


during the diſſeiſin, he do any ſuch a& as before, in this caſe be. 
fore hisentry this is:no breach of the Condition, for till then the 
charge doth not binde the land. And fo likewiſe it is when the 
diſability: doth proceed from another cauſe , as where one doth 
make a feoffment, on condition that the Feoffee ſhall re-infeoff 
before ſuch a day , and before the day the Feoffor diſleiſe the Feof- 
fee and'keep-him outtill the day be paſt, or one doth make a feoff- 
ment, on condition that the Feoffee ſhall marry B before ſuch a day, 
and before the day the Feoffor himſelf doth marry her, ſo that the 
Feoffee cannot perform the Condition, in theſe caſes the Condition 
is not broken. | 
If one-make an eſtate of lands (held in Capite”) on condition Trin.iz)z. 
that he ro whom it is made ſhall employ the Profits thereof to Slade vert 
divers charitable uſes, and hedie; his Heir within age, by rea- x 10m 
ſon whereof the King hatlr the land daring the minority of the 
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heir, ſo that the profits cann6t be imployed ; this is no breach of the 
Condition. | 

ce.z.in Tfone make a feoffment of land, on condition to reinfeoff in con- Ty reinfeotf 

ne venienttime, and the Feoffee doth not ſo, but make a Leaſe to 
another, this is a double breach of the Condition, And the ſame 
Law is ofa Deviſe by Will in this manner. 

Perk.Sect. Tf a feoffment be made, upon condition that the Feoffee ſhall make To make an 

es ſome eſtate to the Feoffor, or ſome other, by a day, and the Feoffee eſtare. 

Seethe P2= before the day: ſay to him to whom theeltate is to be made, that he 

21, 28. Will never make theeſtate, notwithſtanding he doth m ke the eſta-e 
before the day according to the Condition, in this caſe it is ſaid the 
Condition is broken. Sed quere of this, for it ſeems if he really deny 
it before, and aQually perform it at the day ; that this is a good 
performance of the Condition. As if a Leaſe be made of an houſe, on To ſuffer one 
condition that the Leſlee ſhall not diſturbe the Leſſor in the taking to take his 
away of his goods out of the houſe, and when the party doth come 8224. 
or ſend to fetch them the Leſſee doth onely forbid them, this in this 
caſeis no breach of the Condition, and it was agreed in this caſe that 
words without ſome deeds, as ſhutting the door againſt them, for. 
cible reſiſtance, or laying of hands upon them, or the like, are no 

38-45 breach of ſuch a Condition. And if a Leaſe be made, on condition 
that the Leflor ſhall be four times a year in the houſe demiſed with- To foffer one 
out being ouſted by the Leſſee, and the Leſſee ſeeing him coming do to come inte 
ſhut the doors or windows againſt him ; this hath been thought ro 3 Poule. 
be no breach of this Condition. 

Dier 33+ If a Leaſe be made, on condition that the Leſſee ſhall pay yearly 
to the Leſſor during the term ten poud ; in this caſe if he fail of pay- 
ment once, the Condition is broken and the eſtate forfeit. So if one 
make feoffment in fee of land, on conditiou to pay ten pound yearly 
to] S$, ifhe fail once, the Coadition is broken, 

Penner vy, If a Leaſe be made of a Manor in which are divers Copyholders, Nor to moleſt 

Glover 37. ON condition that the Leſſee ſhall not moleſt, vex, or put out any Copyholdes. 

OI. Cepyholder paying his duties and ſervices, in this caſe if the Leſſee 

per cuciam enter upon, and put out any one Copyholder, this isa breach of the 
Condition. But if heenter v4 £& arms upon a Copyholders terie- 
ments, and there beat him onely, or thelike; thisis no breach of 

2 the Condition. | 

64,5:9% If therebe a Condition to pay rent, and the Leſſee let part of the To pay rent. 

land to other under-tenaats, or let all the land to another for part of 

the time, and he undertake the rent {ti!], and fail of payment in this 
caſe the Condition is broken and the eſtate forfeir. But if there be 
any covin and praiſe in the caſe between the firſt Leſſor and the 

Leſſee, the under-tenants may perhaps have relief in equity. 

If one make a Leaſe for years of land, and then alſo make a feoff- Not todiſturh 
ment in fee of the lands, on _— that if the Leſſee be _ 
$a > _ 
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bed in his term that he ſhall have the fee ſimple, and he is diſturbed 
by the Feoffor or his means; in this caſe the Condition'ts broken, 
and the Leſſee ſhall have the fee ſimple. But if the diſturbance be by 
a ſtranger, and not by the feoffor, or by his means or conſent , this 
is no breach of the Condition. : 
1 $M If a Leaſe be made, on condition that the Leſſee ſhall not be out. Per. +. ju. 
outlawed, awed, and heis outlawed without proclamation it ſeems this is no _— 
| breach of the Condition, becauſe the outlawry 1s not good. 
If a Condition poſſible at the time of creation become after im- J;**: 
poſtible in part by the at of God, andthe party do not perform C9-2. 59, 
that which is poſlible, che Condition 15 broken. 
If a man make a Leaſe for years on condition, and the Leſſee doth ., ,_ _ 
not know of it, and after the Leſſor doth by Will give the land to the © 
Leſſee without condition, and the Leſſee doth ſuch an a& as is breach 
ofthe Condition; inthis caſe the Condition 1s not broken, for the 
Leſſee muſt have notice of the Condition ere he can break it. 
To pay. rent, Ifa Leaſe be made rendring rent, on condition, that if the rent | 
| be not paid within twenty days the Leſſor ſhall re-enter, and the rent tag | 
is not paid ; in this caſe the condition is broken, but the Leſfor can- 13H.4.17 | 
not enter until he hath made a legal demand, and if he die before | 
hedo it, his heir ſhall never take advantage of that breach, but ir 
1s diſcharged for ever. 
When an a& isto be done tn time convenient,or otherwiſe,and the cir, 6. 
partydo it not by the time appointed by law;the condition is broken. 353 
Togive adyiſe - If one grant an annuity pro conſilio impen/ſo + impendendo, and the ,, ..: park 
Grantor require adviſe, and the Grantee refuſe or negle& to give 8. 6.34. 
it; this is a breach of the Condition, and a forfeiture of the eſtate, 2'®* 3*5: 
And ifthe Deed be; that he ſhall go to ſuch a place to give counſel, 
and he requirehim to go thicher and he refuſe it, this is a forfeiture 
of the eſtate. But if he refuſe to go with him to another place,or give 
counſel to his adverſary being not required to give counſel to him, 
this is no breach of the Condition nor forfeiture of his annuity. And 
if-one had heretofore deviſed his land to be ſold by his Executors, _ Sect, 
and to have been diſtributed for his ſoul, and the Executors had not * © 
ſold it in time convenient, or had taken the profits to their own uſe : 
this had been a breach of the Condition. See morein the laſt fore- 
going diviſion, and in Obligation Num. 10. Covenant Num.7, The 
ſame law is for the moſt part of Conditions of Obligations, See 0b- 
ligation Nam. 10, 
11, When a Every particular eſtate hath a condition in law annexed to it, and h 
—_—_ therefore if tenant for life in dower, by the curteſte, or after poſſibi- 8,44.cuper 
Ab. lity ofifſueextin, leſſee for years, tenant by ſtatute merchant,elegit, K*233+ 


ſaid to be : a__ 
broken 3 Or - Or the like make any abſolute or conditional eſtate of the lands they 


nox.. hold in fee fimple, fee tail,or for life and give livery of ſeiſin thereup- 
 Foxfcicure, on or levy a fine Sr conn/exce de aroit,or ſuffer a recovery ofthe land 
n—_ _— — _v_ — ww. cr cn _  —_ — — wc n= can — —_ — — —— — —_———————_ OY. ; 
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or thelike, this is a breach of the condition in Law, and a' forfei- 
ture of their eſtate And if any ſuch tenant ( except tenant intail 
after poſlibility of iſſue extin& ) do waſte in the lands they do fo 
hold, this is a breach of the condition in Law, and a forfeiture of 
their eſtate in ſo much as the waſte is committed. But if an infant Infanr. 
or feme covert that hath ſuch aneſtate ſhall make any ſuch eſtate Women-co- 
&Cc this is no breach of the condition inlaw. And yet if ſucha YOM 
perſon do waſte, this is a breach of the condition in law. And 
fo alſo if any ſuch perſon be an Officer and do any thing which is 
a cauſe of forfeiture in another, this will be a forfeiture in him or 
her alſo 
Co. ſaxger If any Keeper of a Park without warrant kill any Deer , fell 
Lit. 233. or cut any Wood, and convert it to his own uſe, pull down the 
Lodge or any houle within the Park uſed for hay for the Deer, or 
the like, thisisa breach of the condition in law,” So allo if a Keep. 
er ſhall not look to the Game, bur the Deer be killed by his de- 
faulr, and damage come to the Lord; by this alſo the condition is 
broken. Bur the not atrending upon ſuch an office for two or three 
dayes, if the Lord have no ſpecial loſs thereby, is no cauſe of for- 
feiture. 
cofuper Officers thatare for the Adminiſtration of Juſtice , or of Clark- 
91-23 ſhip in any Court of Record, or concerning the Kings Treaſure, Re. 
venue, Account, Alnage, Auditorſhip, &c. have alſo conditions in 
law annexed to them, and therefore if ſuch Officers ſhall ſell their 
offices or miſdemean tkemſelves.in their Offices : by this the condi- 
t.on in law may be broken, and they may forfeit them. 
As no man may create or annex a condition to an eſtate bur he h 
, that doth create the eltate it ſelf, ſo neither can a man give or _ Pats, 
175.003. reſerve the power , title or benefit of re-entry and avoidance of condition bro. 
5.6, Dier an eſtate upon the breach of a condition to any other but to him, ken. And 
131. Co. or them, or at leaſt to one of them that doth make the eſtate, his What perſons 
_ +1. or their Heirs, Executors and Adminiſtrators &c. for it is a rule _— —— 
bot. & of the Common Law, That none may take advantage of a condi- contin: = 
P>&, ſort, ON, but parties and privies in right and repreſentation, as Heirs, 4 limitation, 
$9, *2!1 Executors, &c. Of natural perſons, and the ſ:cceſſors of poli- And what 
Piow:483. tiqne perſons : and tht neither Privies nor Aflignees in Law ag 
iT), Lords by Eſcheat, nor indeed, as Grantees of reverſions , nor 
Priviesineſtate, as he-to whom a remainder is limited, ſhall rake 
tenefit of entry or re-entry by force of a condition.. And there. 
fore if a man had made a Leaſe for life reſerving rent, on condi- 
tion that if the rent be behinde, the Leffor, his Heirs and Afligns 
ſhall re-enter, and ?fter had granted the reverſion to a ſtranger; this 
Grantee ſhould not by the Common law have had beneft by this 
condition. Burt if the Leſſor had died, his Heir or the Guardian 
in Chivalry or Socage of ſuch an Heir if he had been an Tnfanr 
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A Condition. 
and inward might have taken advantage by the condition And if 
one had been poſſeſſed of a leaſe for years, and had granted his term 
upon condition and had died, his executors or adminiitrators might 
have advantage of this condition. MY 

And at this day the law 1; ſtill che ſame as touching Privies in 
blood, for an heir ſhall take advantage of a condition, though 
no eſtate deſcend to him from the Anceitor. And therefore if one 
be ſeiſed of land of the part of his mother , and he make a feoff- 
ment in fee of it, on condition, and dye, and the condition is 
broken; in this caſe the Heir of the part of the father ſhall en- 
ter, but as ſoon as he hath entred, the Heir of the part of the 
morher ſhall enter upon him and enjoy theland, And if a man 
be ſeiſed of land in the right of his Wife, and he make a feoff- 
ment in fee of it, upon condition, and dye; the Heir of the 
Husband ſhall enter for the condition broken, but the Wife ſhall 
have the land. Ando alſo is the law as touching Privies in righe 
and repreſentatien, for Executors and Adminiſtrators ſhall take 
advantage of a condition now as heretofore And fo alſo ſhall 
the Succeſſors of a Dean and Chapter, Biſhop, Arch-deacon, 
Parſon, Prebend, o: any body Politique or Corporate , Eccle- 
ſlaſtical or Temporal, theſe ſhall take advantage of conditions 
as heretofore they did. So alſo the law isthe ſame as touching 
Priviesin law , tor they ſhall no more take advantage of a con: 
dition now then heretofore. But as touching grantees. of rever- 
ſions and Privies in eſtate, there is ſomealteration mad2 of the 
Law : For by a new Law t isprovided, That all perſons which 
ſhall have any grant of the King of any reverlion &c. of any lands 
&c, which pertained to Monaſteries &c. as alſo all other per- 
ſons being grantees or :ſlignees &c. to or by any other perſon 
or perſons, and their Heirs, Executors, Succeſſors, and Afigns, 
ſhall have like advantage againit the feoffees & by entry for 
not payment of rent, or for doing wate, - or for other forfei- 
ture &c, as the ſaid leſſors or grantors chemſelves ought or might 
have had. 


And for the true underſtanding of the ſenſe of this Statute, and « 


the aniient Common I.-w furcher touching this po'nt- 1 Theſe 
diverſities muit be obſerved to be taken, betorethe St;tute will take 
place. 

I. Between a condition that doth require a re-entry, and a li- 
mitation that doth #p/o fas determine the eſtate without en- 
try, for ajbeit a ſtranger might not take advant ge of the firſt, 
yet he might take advantage of the laſt by che Common Law. And 
therefore if a man at this day make a'leaſe to another gzuon/que, 
or untill / $ come from Rome, or if a min makea Leaſe toa 
woman qzamain caſia vixerityg Or if a man make a Leaſe ” cl 
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widow þ t-mdin in pura vituitate viderer, Or if a'man'make a leaſe 
to another for one hundred years if he live fo long, and then the 
leffor doth grant the reverſion to a ſtranger, in all theſe and ſuch 
like caſes the grantee of the reverſ:;on may take advantage of the 
|I:mitation, for after the eſtate is ended by the limitation he may 
enter. 

2 2 Between a condition annexed to a freehold, and a condition 
CON annexed to a lealc for years, for if before the Statute a man had 
per Lit. made agitft in tail, or leaſefor life, on condition that if the donee 
11H.9.17. Or leſſ.e did not pay ten pound by ſuch a day the gift or leaſe ſhould 
ruw.136. be yoid Or ceaſe ; in this caſe the grantee of the reverſion could not 

by the Common law have taken advantage of the condition, for it 
could not be void or ceafe but by entry; which could not be tranſ. 
ferred to another, But if a leaſe for years had been made on ſuch 
a condition , a grantee of the reverſion might by the Common law 
have taken advantage of this condition, for the eſtate in this caſe 
was by the breach of the condition ip/o fats void without entry. 
But now the grantee of the rever{ton ſhall have advantage of the 
condition in both theſe caſes. 
Co. fer 3 Between a condition in deed and a condition in law, for by the 
Lu.214. Very common law, not only the grantee of the reverſion, but alſo the 
:.ord by Elcheat, may either of them have advantage of a condition 
in law for any breach in'his own time, 
co. ſuges 2. Theſe Reſolurions and Judgements upon the Statute muſt be 
£i:.214- marked. 1. That the Statute is geaeral, and the grantee of the rever. 
ſton 0. every common perſon, as well as the King, may take advan- 
rage of conditions. 2, That theStatute doth extend to grants made 
to the Succeſſor of the King as well as to the King, albeit he onely 
be named.in the Statute. 23. That he that comes to the reverſion 
by fine, feoffment, grant, limitation of uſe, common recovery, 
or bargain and ſale, is ſuch a grantee as is within the intendment 
of the Statute. 4. That where the Statute doth ſpeak of feoffees, 
&c, that it doth not extend to gifts in tail, and therefore if a gift 
fn tail be upon condition, and after the donor doth grant the re- 
verſion ; this grantee ſhall never have any benefit of this condirt - 
on. 5. That where the Statute doth ſpeak of grantees and ailignees 
of the reverſion; that hereby an aſlignee of part of the eſtate of 
the reverſion may take advantage of. the condition, as if | ſlee 
for liſe be, and the reverſion is granted for life, &c. or if leſſee 
for 1 ears be &c. and the reverſion is granted for years, &c. in theſe 
* Davys Calesthe grantees of the reverſion ſhall have agvantage of the con» 
— GitIONs. 
per2Juſti, * So if a leſſee for One hundr:d years make a Leaſe for Ten 
wy 1g years, rendrirg r:nt, with condition of re-entry, ard the fixſt leſſee 
2k. doth afterward grant his t:rm and eſtate to / $'; inthis Caſe 7 $ 
L 4 is 


Prerogarive. 
Apportiion- 
menc, 


Power of re- 
vocation, 


A Condition. Chap. 6. 


is ſuch a grantee and aſfignee of the reverſion as ſhall take advan 


rage of the condition. 6. That as well mediate as immediate gran- | 
eecs, i.e. the grartees of grantees in infin3tum are intended within C2:5:1t7, 
this Statute. 7. That a prantee of part of the reverſion cannot (uper Lic, 
take advantage of a condition by this Statute, And therefore if *'* 

a leaſe be made of three acres reſerving rent upon condition, and 

the reverſion is granted of two of the three acres; in this caſe the 

rent ſhall be apportioned, but the condition is deſtroyed cxcept 

it be inthe Kings caſe. And yet a condition may be apportion- 

edby the act of law, or by the wrong of the leſſee. As if a leaſe 

be made of two acres (the oneof the nature of Burrough Engliſh , 

and the other at the Common law) upon condition, and the leffor 

having iſſue two ſons dieth, in this caſe each of them ſhall enter 

for the condition broken. And if the leſſee upon condition make 

a feofiment of part of the land, this doth not deſtroy the condi- 

tion. There is thzrefore herein a difference between a condition 

that is compulſory, and a power of revocation that is voluntary : 

for he that hath ſuch a power may by his own a& extinguiſh it in 

part, bylevying a fine of part of the]and or otherwiſe, and yer 

his power may remain for the refidue, as in the caſe of a limitation ; 

but in the caſe of a condition he cannot do ſo 8B. Such prantees 

as ſhall haveadvantage by this Statute, muſ. be complear grantees; ©2513» 
And therefore grantees of reverſions by fine or deed, mult have as- 2. 
turnment ere they cantake advantage of the condition. And yet 
ifa reverſion be granted by fine to one that hath no atturnmenr, 
and he grant itto another that hath an atturnment : in this caſe 
the ſecond grantee ſhall take advantage of the cond tion, albeir 
the firſt grantee ſhall not. And the leſſee muſt have notice of the 
Srant of the reverſion, ere he in reverſion can take any advantage 
of a condition. And therefore it is, that if the leſſor bargain and 
ſell the land by deed indented and enrolled (in which caſe there 
needs no atturnment ; ) or if the l:\ſor maze a feoffment of the 
land, and ſo out the leſſee, and the leſſee r: - :nter ( which is an at- 
turnment 1n law : ) the grantee or reoffee in theſe caſes cannot take 


. advantage of any condition before he hath given notice to the lel- 


ſee of this grant cf the reverſion 9 Such as come in merv-ly by 

at of Law, or paramount as the Lord of a Villain, the Lord by OE 

eſcheat, the Lord chac doth enter f..r Mortmain, or the like , can- Li. 114. 

not tak: advantage of a condition within this Statute. And hence 5-f 7: 
it ſeems it 1s thac'1f leſſee for forty years make a leaſe {or thirty pr 2 Jaiti- 


ſever years on condition, and after ſurrender his eſtate to hisleſ- 57: -... 


for ; th:tt':e turrendree ſhall nor. have advantage of this condition Lit. 215. 
10 *Albeit che words of the Statute be general, yet grantees and 2 i” 
a{lignees ſhall not take benefit of every forfeiture by force of a con- Les calc 
dition, nor yet of all conditions, but onely of ſuch as are inherent. foro V's 
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A Condition. 
z. e. ſuch as are either incident to the reverſion, as fot payment of 
Tent, or for the benefit of the State, as for reſtraining of waſt, for 
cauſing of reparations, making of fences, skowring of ditches, pre- 
ſerving of woods, and the like. - And of conditions that are colla- 
reral , ſuch grantees ſhall not rake benefit. And therefore if the 
condition be for payment of a ſum of money in groſs, to reſtrain 
alienation, for the delivery of corn, wood, or the like, the grantee 
of the reverſion of the land ſhall not have advantage of it by this 
Statute, for theſe remain as they were before the Statute at the 
11, Such conditions as are on the part of the lef- 
ſor, it ſeems are not within this Statute; And therefore if one make 
a leaſe for years, on condition that if the leſſor, his heirs or aſſigns, 
pay ten pound to the leſſee at our Lady day, the leaſe to be void, 
and the leſſor doth grant the reverſion to a ſtranger before the day; 
it ſeems the grantee ſhall not take advantage of this ; but the condi- 
tion is gone. 

If one make a leaſe for years rendring rent to him and his heirs, 


' on condition that if it be not paid within fourteen days, that he and 


his heirs ſhall re-enter, and therentis behinde, and che leſſor doth 
demand it, and then die, in this caſe the heir may enter, But if he 
dye before demand, the heir cannot make a demand, and ſo take ad- 
vantage of that breach of the condition, which was in the time of 
his Anceſtor ; 

If a man be poſſeſſed of land ſor twenty years in the right of his 
Wiſe,and he makea.leafe of it for ten years rendring rent,with condi- 
tion of r7er.try for default of payment and after the; husband die ; in 
this cafe the wife ſhall have the rent, but it ſeems ſhe ſhall not take 
advantage of the condition 

If aleaſe bemadeto /Fs, on condition that if ſuch a thirg be, or 
he not done, that the: land ſhall remain to 72, or that 7 D ſhall 
enter, in this caſe / D ſhall never take advantage of tt 15 condition 
either by the C: mmon law, or by this ©tatute 

Regulzrly where a man will tzke advantage of a condition, if he 
may enter, he muſt enter, and when he cannot enter, he muſt make 
a claim for aneſtate of freehold or inheritance will not ceaſe v-1th- 
out entry or claim. Ard he that is to have advantage by the cone 
dition, may wave his alvaniage if hewill. And until fuch entry 
or claim made the party that ſhould enter can make no good eſtate 
of the thing to any other. But her-in a difference 1s to be ob- 
ſerved in the penning of a condition, and between a leaſe for 
years, ard a leaſe for life, or a greater eſtate: for ita leaſe for 
years be made, on cordition that upon fuch a contingent the 
eſtate ſhall ceaſe, or the leaſe ſhall be void, in this cafe when 
the thing doth happen , the leaſe is ip/o fa&o, void without entry 
or claim, But otherwiſe it is of a leaſe ſor life, albeit there _ 
the 
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the ſame words in the condition. And if one make a eaſe for years, 


in this caſe an entry is needful to avoid the eitate. 

If one make a feoff ::ent in fee, gift in tail, or leaſe for life, on 
condition that upon ſuch a contingent the eltate ſhall be void; in 
this caſe there muſt be an entry made, a'ter the condition is broken 
to avoid the eſtate. So if one bargain and fell his land by deed 
indented and inrolled, with proviſo that if the bargainor pay, &c, 
then the eſtate ſhall ceaſe and be void, and he C-th pay the money ; 
inthis caſe the eſtate is not reveſted in the bargainor before an au. 
al re-entry is made, And fo itisalſo, if lands be deviſed to a man 
and his heirs, on condition that if the deviſee do not pay twenty 
ponnd at a day, his eſtate ſhall ceaſe and be void, in this caſe the 
eſtate is not void until an aRual re-entry be made. And foalfo it 
isif a reverſion, remainder advowſon, rent, common, or the like, 
be deviſed on ſuch a condition; in theſe caſes there muſt be a claim 
before the eſtate will bedetermined. And therefore if a man grant 
ſuch a thing to another and his heirs, on condition that ifthe gran- 
tor pay twenty pound on ſuch a day, the eſtate of the grantee ſhail 
ceaſe or be void, and the grantor doth pay the money according to 
the condition, in this caſe the eſtate is not reveſted in the grantor 
before a claim made at the Church in caſe of an Advouwſon, and in 
the other caſes upon the land. Bur in caſe where a man cannot 
make an entry or claim, there the law will not compel him to it, 
And therefore if one grant land to another for five years, on con- 
dition that if he pay to the grantor within the ewo firit years forty 
marks, that then he ſhall have the fee, otherwiſe but for term of 
five years, and livery of ſeifinis made accordingly, and the gran- 
ree doth not pay this money ; in this caſe after the two yearsare paſt, 
che freehold ſhall be in the grantor wichourt entry or claim, for. as 
this caſe 1s, he cannot enter but he muſt out the leffee of his term. 
a 14. Whena So if I grant a rent charge out of my land upon condition; when 
condition bro- the condition is broken, therent is extin, and here needs no claim. 
theo So if a man make a feofiment of land to mein fee, on condition 
Rare,&c. void £Datl ſhall pay him twenty pound ſuch a day &c. and before the 
*ab initio. And day I let the land to him for years, * rendring rent. and after the 
when not. condition 1s broken; inthis caſe he may retain the land without 
And to what eprry orclaim, and the rent isextinR. So if one covenant to ſtand 
nents the {19 tothe uſe of himſelf for life or otherwiſe, and then after to 
1eflor, feoffor, : 4 by 

the uſe of others, with a proviſo of revocation &c. and after he 
doth revoke it ; in this caſe all the eſtates are reveſted in him without 


2:c. ſhall be 
:d'udged by ; 

fk; EMry Or C:aim, 
ho ?  þlIris generally true, that he that doth enter for a condition bro- 
intents ner. firſt eſtate in the lame courſg and manner as it was when he depar- 
| | =, | ted 
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And to what Ken, doth make the eſtate void ab i»irio, and that he ſhall be in of his 
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red with the poſſeſſion, and at the time of the making of the con. 

dition. And hence it is. that if there be any charge or incumbrance 

on the Jand , as if leſſee of land upon condition grant a rent, 
charge: out of the land, or enter into a Statute or Recognizance, 

and the conuſee have the land in execution, and this charge after- 

the condition is made, inthis caſe when the condition is broken , 

and the party doth re-enter, he ſhall by relation avoid the rent, 
Statute and Recognizances, and hold the land freed from them all. 

And if aneſtate be to paſs by way of increaſe, upon condition, or a 

leaſe is to be made upon a condition precedent, when the condition 

co.ſupcr 1s performed . the party ſhall hold his eſtate free from all after- 
vis, +24; Charges and clogs. Andif am-nenter for breach ofa condition in 
843 8449- law, heſhall avoidall charges and a&s- done after that thing is 
Leaf done which doth produce the forfeiture, but he ſhall not avoid 
any thing done before that time; for he muſt take the thing as he 
findes it : asif a houſe or land belong to an officer in reſpe&- of 

his office, and he grant a rent out of it for hislife, and then he doth 

forjeit it; inthis caſe the rent ſhall continue. And if leſſee for life 

of land granta rent out of it, and then make a feoffment in fee of 

the land, in this caſe the rent ſhall continue and the leſſor cannot 

avoid. Burt if leſſee for life of land make a feoffment in fee of ir, and 

then grant a rent out of the land ; inthis caſethe leſſor ſhall avoid 

ic. Anditaleſice grant a rent out of his land, and then do waſte, 

and the leſfor recover cheland,. he cannot avoid this rent, but ſhall 

hold the land charged with ir. But if the leſſee do waſte firſt, and 

then he grant a rent charge to a {tranger out of the land, and after 

the leſſor recovers the place waſted ; in this caſe he ſhall hold the land 
eiſcharged. And if leſſee for life make leaſe for years, and after 

enter upon the leſſee tor years, and raake a feoffment in fee, this 

©. ſhall not avoid the Leaſe for years. Andif a man makea (eaſe for 
Jur.64,cz, YEAars, rendring rent, with claufe of entry for non payment, and 
the leſſee doth make under leaſes of part of this land, ad after the 
rent 15 unpaid, and the leffor doth enter; inthis caſe he ſhall have 
all.the land, and avoid all the under leaſes Bur if there be any 
covinous practiſe in the cale the under-tenants may have remedy 
' tn Equity. And if a leate be made for life, the remainder 1n 
tail on condition; in this caſe if the co:ditton be broken, both 
Co. (per the eitares be avoiced. Fr fic de ſimilibus. Put this general rule 


Lit. 2 . «4 * : fa : - : 
Pk. £4 doth fail indivers particular-: as if a man be feifed of land in the 
242,8,:, right of his wife, and he maketh a feoffment in fee by deed indent- 


ed, upon condi.ion that the feoffee ſhall deviſe the land to the 
feoffor for life &c. and the Husband dieth, and then the condition 
1s broken; inchis eaſe the heir of the husband ſhall enter, and yet 
he ſhall noc have the eitate of the feoffor, for this doth preſently 
atter his entry vaniſh away. $o if a tenant in ſpectal tail _w_ it, 

ue 


3 


Equity, 
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ſue and his Wife dieth , and Tenant in tail maketh a feoffment in 
fee upon condition, the iſſue dieth, the condition is broken, and 
then the Feoffor doth re-enter, in this caſe he ſhall have but an 
eſtate for life as tenant in tail after poſſibility of iſſue extin&t. So if 
a leſſee for life or years make a feoffment in fee on condition, and 
after doth enter for the condition broken; in thiscaſe he ſhall noc 
be in the ſame courſe, for now his eſtate is ſubject to entry for for - 
feiture, though he be tenant for life {till. So if a difſetſor be of 
certain land, and he dye ſeiſed thereof, and his Heir is in by deſcent, 
and the diſſeiſee erter upon the heir, and infeoff a {tranger upon 
condition, and the heir of the diſſeifor doth enter upon the feoffee, 
and the diſſeiſee doth ſue a writ of entry /#r 4ift+;», againit the 
heir of the diſſeiſor, and doth recover, and hath execution, and the 
feoffee on condition doth re-enter, and after the condition is bro- 
ken; in this caſe the feoffor is not in the ſame caſe, for now the 
diſſeifor cannot enter upon him as he might before. And in ſome 
caſes the feoffor by his re-entry ſhall be in his former eſtate, but nor 
in reſpe&t of ſome collateral qualities: as if tenint by bomage An- 
celtre], make a feoffment of the land he doth ſo hold in fee on con- 
dition, and entreth for the condition broken, 1n this caſe it ſ} all 
never be held in homage Anceſtrel again, And lo if a copyhold 
eſcheit be, and the Lord make a feoffment in fee upon condition, 
and entreth for the condition broken, in this caſe the cuſtom an- 
nexedto that land is gone, So if there be Lord and Tenant by fe. 
alty and rent, andthe Lord is in ſeilin of therent, and granteth 
his Seignory to another and his heirs on condition, and the tenant 
doth atturn and payeth his rent to the grantee, the condition is 
broken ; the Lord diſtraineth for his rent,and reſcous is made,in this 
caſe the former ſeiſin ſhall not enable him to have an ailiſe wichour 
new ſeiſin. If there be Lord and Tenant, and the Lord diſſeile the 
Tenant of the tenancy, 8nd thereof doth infeoff a ſtranger on con- 
dition, and after the condition 1s broken, and the Lord enter, and 
the Tenant doth enter upon him, 1n this caſe the Szignory is not 
revived. 

If renant in tail make a feoftment in fee on condition , anddieth ; 
and the iſſue in tail within age doth enter for the condition broken ; 
;nThis caſe he ſha!il be in firlt as tenant in fee {:mple, and heir to his 
father, and then ſhall be preſently remitted : but if he be of full age 
he ſhall not be remitred. 


If one make a feoffment of white acre and black acre, on conditi- ae > 
| on &c. and that he ſhall enter into black acre only , in this caſe upon 29% Cr 
7» breach ofthe condition he ſhall enter into that part onely. - 
FM If the words of a condition be, That if ſuch a thing be not done, Cup 
"% the feoffyr or leſſor ſhall enter into the land, and take the profits B 
thereof until che thing be done, or to the like effeR ; in this ai ' 
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if the Feoffor or Leſſor enter upon the breach of the Condition, he 
doth-not avoid theeſtate, or get any thing by his entry, bur the 
poſſeſſion onely in the nature of a pledge, or a diſtreſs until the 
thing be done; And ifthe condition be for the payment of the rent, 
he ſhall hold the land untill he be paid the rent. And ifthe words be 
Rip the Feoffor &c. ſhall enter and take the profits, until thereof 
ebe ſatisfied, or until he be ſatisfied or pay the rent } in the firſt 
caſe as ſoon as heis paid, either by the receiving of the profits, or 
payment of the rent behinde, or both together , and in the laſt caſe 
as ſoon as he is paid the rent by the Feoffee 0p Leſlee, the Feoffee or 
Leſſee may enter again into the land. 

If a condition be poſlible in its creation, and after become impoſ- 15-When and 
ſible by the a& of God, therondition is diſcharged and gone for ” Dew FE 
ever, ard the eſtate is abſolute, As if a feoffment be made to me, on qirjion ſhat be 
condition that I ſhall reinfeoff the Feoffor before a day, or on con» diſcharged 
dition that I ſhall appear at yeſtminſter in the Kings Bench ſuch a and -extin- 
day, or on condition that I ſhall go to Pars about the affairs of the 8%hed = ! 
Feoffor before ſuch a day, and before the day appointed it doth hap- —_—_ won 
penthatI die; in all theſe caſes the condition is diſcharged. So if time. Or ncr. 
the condition of a feoffment be, That if the Feoffor or his Heirs pay 1. By che at 
ten pound to the Feoffee ſuch a day, and before that day the Feoffor 9f God. 
dieth without heir; in this caſe the condition is gone, And if the Co 

ts 3 ; pH poſſible. 
condition become impoſlible in part orely, then it is diſcharged for 
{o much onely. 

If there be Lord and Tenant, and the Tenant doth infeoff a firan- 
ger 0n condition, and the Feeffee die without heir, fo that the te- 
nancy eſcheat; in this caſe the condition doth continue, and the | 
Lord muft hold it ſubje& to the condition. 

Albeita condition cannot be divided by the act of the parties, but 2. By the a&t 
it will be deſtroyed , yet it may bedivided by the a& of law, and of LW: 
therefore if a Leaſe for years be made of two acres of land (the one 
of the nature of Burrough Engliſh, and the other at the. Common 
Law) on condition, and the Leſſor having iſſue two Sons, dieth , in 
this caſe, albeit the Condition be divided, yet it 1s not gone but doth 
continueſtil), and each of them may enter for the condition broken. 

But if one that hath a condition knit unto his reverſion, grant part - 
of his reverſion to a ſtranger, the condition is deliroyed in all, for 

it cannot be apportioned by the a& of the parties, as it may by the - 
a& of the Law, or the wrong of the Leſlee. 7 | 

A condition may be deſtroyed in the very creation of it, asif 3. By thea& 
one deviſe -lands for life with expreſs words of a condirion, and of the parties, » 
not words of limitation, or words that may be 1o taken, rhe re- 
mainder over to a ſtranger : in this caſe the ſtranger cannor enter, 
neither is the remainder good, nor the condition effectual. Or ir 
may be diſcharged by matter ex poſt fatto; as in the —_ fol | 
oo OW1ng”.. 
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after grant the reverſion of part of this land , hereby the Condition 


A Condition. Chap.s. 
lowing. If one make a feoffinent in fee of land upon condition, 
and after and before the Condition broken, he doth make an «abſo, 

Jute feoffment, or levy a fine of all or part of the Land to the Feof. 

_ tee, or any other ; by this the Condition is gone and diſcharged for 
ever. And yet if ene grant a rent out of his land, upon condition,and 
aicer makea feoffment of this land , this doth not extinguiſh the 
Condition. Andif a fine in this caſe be levied in purſuance of a 
tormer agreement ; as if one by Indenture bargain and ſell his land 
to another, and in the Indenture there is a covenant that all other 
aſſurances ſhali beto the uſe of the Bargainee, according to the firſt 
agreement, and the bargain and fale hath a condition annexed 
rhatthe Bargainee ſhall make a feoffment of part of theland to the 
Bargainor;and after the Bargainor doth levy a fine to the Bargainee 
in cocroboration ofthe firſt bargain , in this caſe the Condition is 
not extinE, but ſaved by the original agreement. And if one make a 
feoffment in fee of l:nd upon condition,and after and before the con- 
dition broken, he doth make a Leaſe for years only of the land, or 
part of itto the Feoffee or any other ; by this the Condition is ſuſ- 
pended for that time. And if the Feoffor after a feoffment made of £22 59. 

land upon condition,enter upon all or part of the land,and be implea- g19,829, 

ded, and loſe it; by this the Condition is gone for ever. And if he g&3Lis 

enter and hold the poſſeſſion only , by this the condition is ſuſpen- 2:2, * 

ded during his poſſeſſion, and if hehold the poſſeſſion fo long that 4 "4g 

the Feoffee cannot perform the Coudition ; the Condition is diſchar- © ” 
ed forever. Andif one make a feoffment of land upon condition, 

and after and before the Condition broken, the Feoffee doth make a wo "Is 

feoffment of all or part of the Land to the Feoffor , by this the Con- © 9-5ct. 

dition is gone for ever, And if the Feoffee make a Leaſe for life or i__ 

years onely of part of theland, bythis the Condition is ſuſpended Fit. *:8. 

for that time. But if the Feoffee make a feoffment in fee, Leaſe for 

life or years to a {tranger, this is no extinguiſhment or ſuſpenſion 

ofthe Condition. And if the Condition be to pay money, or do any 


* ſuchcollateralthing, if in this caſe the Feoffee make a Leaſe to the 


Feoffor, this doth n »t ſuſpend the Condition, 
If the Feoffor or Leſlor releaſe to the Feoffee or Leſſee all Conditi- Pcrk.5ea, 
ons, or all demands inthe land, or confirm the eſtate of the Feoffee #23-Co-1- 


147. {ee 


without Condition &c. by either of theſe means the condition is de. Releaie & 
ſtroyed and gone for ever. confirma- 


If one make a Leaſe for life or years of land on condition, and Co.2-59 
erK, SECT. 
is deſtroyed forever. Andif he make a Leaſe of part of it onely , by _— 
this the Condition is ſuſpended. 
A Condition may be extin& or ſuſpended by the intermarnge yon 
che parties to the Condition; as if a feoffment be made by a 764. 
oman, on condition to pay ten pound, or on condition to _—_ 
cr 
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"A Condition. 
her by a day certain, and before the day, they two do intermarry, 
and the marriage doth continue untill after the day; in this caſe the 
Condition is gone. And ifthe Condition be to re-enter for not pay- 
ment of rent, the Condition ſhall be ſuſpended, and no rent be paid 
during the coverture. 

If a Leaſe be made for years, on condition that the Leſſee or his 

aſſigns ſhall not alien without the licenſe of the Leſſor, and the Lef- 
for licenſe the Leſſee alone to alien, or licenſe him to alien a part of 
the land, or licenſe him to alien all che land for a time, or if the Leaſe 
beto three on ſuch a condition,and the Leſſor licenſe one of them to 
alien ; in all theſe caſes the condition is gone for ever. 

If one had infeoffed me, on conditton that I ſhould pay him ten 
poundat Eaſter,and before thegime he had entred into Religion,and 
made me hisExecutor, and ha$nor been deraigned, in this caſe the 
condition had been gone for ever. 

If 1 be ſeiſed of land infee and take a Wife, and during the mar- 
riage infeoff a ſtranger on condition and die, and the Feoffee endow 
my Wife of her third part; in this caſe the condition is n tdeſtroy- 
ed, and yet the third part is freed from the condition, bur the re- 
verſion of that third part is not freed from the condition. And ifſhe 

rant her eſtate again to the Feoffee the condition is revived. So if 
there be Lord and Tenant, and the Tenant make a feoffment in fee 
upon condition, and the Feoffee is attainted of ſelony &c. ſn that 
the tenancy doth eſcheat, in this caſethe condition is nor gone, but 
the tenancy is charged with it. 

If a feoffment or Leaſe be made rendring rent, on condition for 
not payment a re entry, and the Feoffor or Leflor after the breach 
of the Condition doth diſtrain or brins an afliſe for the Rent, or 
dorh accept the rent at another day, hereby the condition is not 
deſtroyed, but it is diſcharged for that time, io that the Feoffor or 
Leſſor cannot take any advantage of chat breach :. and if the ac to 
be done by the condition be a colateral a&t, as not to alien, or the 
like, and the condition is' broken, and the Feoffor not having no- 
tice thereof doth accept the rent, inthis caſe alſo, and by this means 
the condition is not diſcharged. 

If one diſſeiſe the Feoffee, or the Heir of che diſſeiſor or zny other ,, 1 the 3R t 
that hath lands by a juſt ritle, and thereof enfeoffe a ſtranger on of a tirang:r, | 
condition, and the land is lawſully recovered from him by kim that” 
hath the title ; hereby the condition. is deſtroyed for ever, Andif a 
diſſeiſor make a feoffment in fee'on condition; and after the difſeiſee. 
doth enter upon the Feoffee on condition this doth extinguiſh che . 
condition.” But if the diſſeiſee releaſe to the feoffee on condition, this Relcaie, 
releaſe doth not ' diſcharge the candition. Bur if a difſeifor make a 
leaſe for life,and the leſſee for life make a feoffment in fee on condit!- 


on, and the diſſciſee releaſe to the feoffee of the Tenant for life,by o OL 
the" -* 
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r + /3S Sas, J th * 
A Condition: Chap, 6. 
the condition inlaw is deſtroyed. And if the feoffee upon condition Perk. ca. 
makea feoffment over without condition, and the diſſeiſee releaſe to 
the ſecond feoffee ; by this the condition is deſtroyed, be the releaſe 
before the condition be broken or after. And if feoffee on condi. 
tion make a leaſe for life, and the feoffor releaſe to the feoffee oncon. 
dition or leſſee for life all conditions, or all demands to the land , by 
this the condition is diſcharged. And if the feoffee on condition 
make a feoffment to another on condition, and after the firſt feoffor 
doth enter for breach ofthe condition , hereby the ſecond feoffment 
and the condition alſo 1s pone for ever. 

If a man ſeiſed of land in fee let it to a ſtranger for years, and one p..,x...., 
that hath no right doth our the leſſee, and thereof dye ſeiſed, and his 839. * 
heir is in by deſcent, and he doth make a feoffment to a ſtranger up- 
on condition, upon whom the leſſee for years doth enter within the 
term claiming his term, in this caſe the leſſee ſhall hold the land 
diſcharged of the condition, 

And now we paſs toa {'svenart, being another part of a Deed. 


Cui VA. 


| Of a Covenant. 


Covenant is the agreement or conſent of two or more by Terms of 
Deed in writing, ſealed and delivered, whereby either or one þj*-*% , 
of the parties doth promiſe to other that ſomething is done already 
or ſhall be done afterwards. And he that makes the Covenant 
is called the Covenantor, and he to whom it is made the Cove- 
nantee. 

4nd this is either expreſs, or indeed, z. when the Covenant is Terms of 
expreſſed in the Deed : As when 4 by Deed doth covenant with *1- Izv, | 
B to ſerve him for a year, and B doth covenant with A to pay co.4.%. 
him ten pound for this ſervice. Orit is implied or in law, 5, when 527.*:N- 
the Deed doth not expreſs it, butthe law doth make and ſupply it. dicr 338. 
As when one doth make a Leaſe for years by the words | demiſe or 257: 
crant ] withour any expreſs Covenant for quiet enjoying; in this 
caſe the Law doth intend and make ſuch a Covenant on the part of 
theleſſor, which is, that the Leſſee ſhall quietly hold and enjoy the 
thing demiſed againſt all*perſons at leaſt having title under the 
Lellor and at leaſt during the Leſlors lite, and (as ſome think) during 
the whole term, And hereupon an aQRion of covenant may be 


brought againſt him in the reverſion, ſo that if the Heir that is in 


by deſcent put out the Termor of his Father, the Termor may have 


this 


IIA AN 


Chap. 7. A Covenant. 
this aRion agafnſt him. A covenant is alſo either real, ;, that where- 
by a man doth binde himſelf to paſs a real thing, as lands or tene- 
| ments : as a covenant to levy a fine of land, in which.caſe the land 
it {elf is to be recovered, or when it doth run in the realty ſo with 
the land that he that hath the one hath or is ſubje& to the other, 
and ſo a warranty is called a real covenant. Or it is perſonal, i. 
when it doth run in the perſonalty and not with the land, bur 
ſome perſon in particular ſhall have benefic by it, or be charged 
with it : as when a man doth covenant to do any perſonal thing, 
as build or repair a houſe, ſerve him, or thelike. And theſe alſo 
are ſome of them ſaid to be inherent, ;. ſuch as are cogverſant about 
the land, as that the thing demiſed ſhall be quietly enjoyed, ſhall be 
kept in reparations, ſhall not be aliened, or if it be to be ſold that 
the leſſor ſhall have thefirſt refuſal, to pay rent, not to cut down 
timber trees, or do waſte, to fence the copices when they be new 
cut, to make further affurance, or the like. And ſome of them are 
faid to be collateral 5. that are converſant about ſome collateral 
thing that doth nothing at all, or not ſo immediately concern the 
thing granted, as to paya ſum ofmongy in groſs, to build a houſe 
in another mans ground, to make a feoftment or leaſe of other 
land, to give other ſecurity to perform the covenants, or to pay 
the rent, or that the leſſor ſhall diſtrain for the rent in ſome other 
land thenthat which is demiſed, or the like; theſe are collateral 
covenants, There is alſo a covenant to ſtand ſeiſed of land to uſes, 


which is now become a kinde of conveyance of land, for which 
reade Tſe at large. | 


The moſt frequent uſe of a covenant isto binde a man to do 3.The uſe and 
ſomething in fray», and therefore it is for the moſt part execy. operation of 


tory ; and if 'the covenantor do not perform it, the covenantee "© 
may have thereupon for his relief an ation or writ of covenant a- 
gainſt the covenantor ſo often as there is any breach of the cove- 
nant. And this writ of covenant is therefore defined to be a 
writlying where a man 1s bound by a covenant in a deed and hath 
broken it. And in this caſe commonly the party damnified ſhall 
recover damages onely for the .breach: and if he havea Judge. 
ment in an ation brought for one breach, and after the covenan- 
ror doth break the covenant again, in this caſe he may bring a 
new action. and ſo for every breach. But a covenant doth ſometimes 
alſo make a tran muracion of a property and poſſeffion of things, 
as1n caſe of a covenant to ſtand ſeiſed of lands to uſes, for which 
ſee U/e, Andin caſe where one doth covenant that another ſhall 
have a piece of land for five years, this is a good {eaſe for fiveyears, 
for which ſee Leaſe. And in caſe where onedoth covenant with 
another, that if he pay himten pound ſuch a day, he ſhall have all 
his cattel in Dale, or his leaſe for years he hath of the Manor of 


Dale : 
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'Dale, in this caſe it ſeems if he pay the money at the time he ſhall 
have the property of the goods and of the leaſe for years. It is faid 
therefore that in ſome caſes upon the writ of covenant, the party 
ſhall recover the land it ſelf out of which he hath been been ejected. 
"1 A covenant may be in the affirmative, or in the negative. And it 
ru _ may be executed, z. that a thing is done already, or. executory, #. 
covenantin F@Fhata thing ſhall be done hereafter, and theſe are all good. But 
deed upon if it be of a thing preſent, as if I covenant that my horſe is yours , 
which an AQti- this is void. And theſe covenants being made by a deed poll are 


on of Coye- good and effeRual, as when they are made by a deed indented, 


Nant may be ; . 
ha TI% © ſo as the party have the deed to ſhew, for otherwiſe a common 
what nor. perſon cannot have an ation of covenant, for it doth not lie upon 


1.Inreſpe& a verbal agreement; neither can it be grounded without a writing, 
of the man- except it be by a ſpecial cuſtom as in Loxdoy. And there needs 
= "= not inthis caſe formal and orderly words, as Covenant, Promiſe, 
; and the like, to make a covenant on which to ground an action ot 
covenant : for a covenant may be had by any other words, and upon 
any part ofan agreement in writing, in what words ſoever it be {et 
down for any thing to be or not to be done, the party to or with 
whom the promiſe or agreement is made may havethis action up- 
on the breach of the agreement, And therefore if theſe words be 
inſerted in a deed amongſt other covenants | That the leſſee ſhall 
repair, provided alwaics that the leſſor ſhall allow timber : Or 
the leſſor ſhall skowre ditches, provided always that the leſſor 
do carry away the earth | theſe are good covenants on both ſides, 
And if a leaſe be made of hoaſes by Patent to 7 S, for twenty one 
years, and therein is inſerted this clauſe | Ard that the faid 7 S 
and his aſſigns ſhall repair the houſes when they ſhall be de- 
cayed ; ] thisis a good covenant. And ſo alſo it is where theſe 
or the like words be inſerted among(t other covenants [ And that 
the leſſee ſhall pay ten ſhillings a year rent, or that the leſſee ſhall 
not alien, ]theſe ſhall be faid to be covenants, unleſs it be in 
ſuch caſes where there is fome other means to inforce the do- 
ing of the "thing, As ifin caſe of the rent there be a claufe of di- 
ſtreſs. re-entry, Or omine pene. And inall caſes regularly where 
words that do begin the ſentence be conditional ; and have 
the effet of a condition, and do give another remedy , there 
they ſhall notbe conſtrued to makea covenant, as in the caſes of 
condition before, And yet if words of condition, and words of 
covenant be coupled together in the ſame ſentence [_ as. Pro- 
vided always; and itis covenanted, or the like ; ] in ſuch caſes 
the words may be conſtrued to make a covenant and a condition 
both: 
If a man makea leaſe for life by Indenture, and therein are inſert- 
ed theſe words [| It is provided that if the leflee dye within fixty 
years, 
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Chap. 7. A Covenant. 
_ denture; this albeitit be not a good leaſe, yet it is a good covenant. 

Brc-co'e- Tf a man make a leaſe for years, and warrant it to the leſſee, his 
nant 28. , {6 = » 
deſcent 50 heirs, and affignes, during the term, or he that hath right ro the 
21 H:7- land, confirm the eſtate of the leflee for years with warranty, ia 
; theſe caſes howbeit this be not a warranty, nor in the nature of a 
warranty, yet it ſhall be conſtrueda good covenant in law for the 
quiet enjoyning of the thing. 

It the Lord grant to his tenant, that he will not diſtrain him in 
ſuch a part of his land for his rent ; this ſhall be taken to be a good 
covenant, by this word (grant. ) 


Perk. Sect. 
£9. 


years, that then his. executors-and aſſigns, ſhall have the land un- 
till che ſixty years be ended, to be accounted from the date of the Jn- 


See Weſt, A Covenant to do any thing that for the ſubſtance & matter of it is 2:1" reſpect of 


his ficſt 


part roto. full, is good: asif the grantor covenant that he is ſeiſed or poſ: ic. 


& intra 


Plow. ;0s, {ſled of a good eſtate ofand inthething he doth grant, and hath 
302.27 H. power to grant it. Fhat the grantee ſhall quietly enjoy it. That it 
9-4 's and ſhall be free from incumbrances. That he will make further 
253-251. aſſurance 'if need be. That ifthe grantee be evicted, he ſhall pay no 
i" rent, that the grantee ſhall pay a rent. That he ſhall diſcharge all 
dues, and fave and keep harmleſs the grantor. That he ſhall not 
alien the thing granted , or if he do, that the grantor ſhall have the 
firſt refuſall thereof. That he ſhall not do wait. That he ſhall hzve 
houſeboot, hayboot. That the grantor or granteeſhall repaire the 
ould houſing, or build:new. That he ſhall pay and diſcharge all rents 
and payments iſſuing out of the lard. That he ſhall not fell trees, 
or if he do, that he ſhall pay to thegrantor ſo much in mony f r 
every tree» That if he fell any underwood, he ſhall fence it, That: 
he ſhall make an eſtate of land. That he ſhall be quic of any ſuit, 
ſervice, or p:zyment That he ſhall give ſufficient ſecurity to TS for 
an hundred pound he doth owe him ; and all theſe and the like c0. 
See Condi. yvenants are £00d. And generally where a condition for the mit- 


ton,Num, a . . 
7. ter of it is good. a covenant comprehending the ſame matter is 


-—=ry * the covenant be for the fubNance thereofunlawfull, then is the co- 
_ venant void and doth not bind : and therefore if one covenant to 
Die: 6. Kil or rob a man. or the like, this covenant is void. So if one cove- 

nant that he will maintain another in his ſuits, or that he will 

appear in Taqueſis or that he will break the peace, or that he will 
187ac. z, foreſtallcorn, orthe like, theſe covenants are void. $0 if one be te- 
R. \vIlitc nant in fee fmple of land, and he covenant that he will not alienir ; 
Bro.s, This covenant is void. Soifa man be a tradeſman : and he covenant 
baſ.1g, that he will not uſe or exerciſe his trade ; this reſtraint if it be ab- 
4-5-8 ſolute and continual it is void; but ifit be [3b modo only, as that he 
virwus ſhall not uſe his tradeat one time, or in one City or Town onely, 


Brap 
«Lo M 2 11:6 


ONE 4x" t 
Sym. Jawfull, or not to do any thing that for the matter of it isunlaw- = ran", 


bſtance of 


See Con. 00d alſo. But if the matter required to be, or not to be done by Againſt Law. 


Empolſible, 


Relcaſ! c $ 


A Covenant. Chap. 7. 
this eovenant may be good. So ifa man be by covenant reſtrained 
to ſow the land which hath beenuſed to be ſowed, and this be ei» 
ther abſolutely, or /#b modo, 5. that if he ſow it he ſhall pay thus 
much an acre for it ; theſe covenants have been held to be void. Sed 
#ere how the law is now, for it ſeems the Statute of 39 Eliz. ch. 9. 
is diſcontinued, If 4 owe monyto B, and Bowe mony to (\, and ,... 
Bdorth make a letter of Atturney to C, to ſue 4 at his own charge, ax 
and B doth covenant with C, that he will not releaſe the debt to A , quiet ver” 
in this caſe albeit this be maintenance in 4 to ſue at his own charge, wn. 
yet this isa good covenant and not againſt law. So alſo if a Deane 
and Chapter, or the like, coveaant to renew a leaſe contrary to the _ 5 
meaning of the Statute of 18 Fliz, ch. 11. it ſeems this is a good C0- Tator, 
venant- And if the thing to be doneby a covenant be in the na- <a(c- 
cureof it impoſſible, the covenant is void. And therefore it is, that 2, n.s. 
if a man covenant to goe to Rome in three days, or the like ; the 27-4 *7- 
covenant is void. So if a man covenant to make a feoffment to his ©. 
wife ; this covenant is void. But if a man covenant to make a good 
eſtate of land to her in fee ſimple, or otherwiſe, or to find her main- 
renance, or to give her ſo much by the year , theſe are good cove- 
nants, Andgenerally there where the matter being in a condition : 
will make the condition void becauſe it is againſt Law, there it being ** cone 
in a covenant will make the covenant void. 7. 

If a leſſor covenant with his leſſee, that he ſhall and may have ;;;. 9, 
houſeboot, hayboot, plowboot, &c. by the aſſignment of the Baj- »:5. 
liffe of the leſſor , this is a goed covenant: and yet it ſeems it doth 
not reſtrain the power that the leſſee hath by the law to take theſe 
things without aſſignment. But if the leſſee do covenant that he 
will not cut any timber, or fueil, without the leave, or without the 
aſlignement of the leſſor, this is a g00d covenant and doth reſtsain 
him, for in this and ſuch like caſcs the rule ts, Modus & comventie 
vincunt legem. 

If an obligee covenant with the obligor, that he will not ſue him ,,;, .« 

. . . . >: 6 & *2 
npon tne obligation untill Eaſter following, this is a good covenant, 37.E1iz. 
but no releaſe or ſuſpenſion of the debt. 00s 

If there be Lord and tenant of three acres of land, white acre, and CIOs 
two 6thers, and the Lord grant to the tenant by deed that he will mpapr 
not diſtrain in white acre for his rent or ſervices; this isa goed co- 7 23 
venant, but doth not determin the Seigniory. - erk.ſeU 

Ifone man grant a mil! within his Manor, and covenant for him ;.: cove 
and his heirs that there ſhall be ao other mill ſer up within the Ma. n2nt-5: 
nor , it ſeems this isa good covenant, 

If one make a leaſe wherein are divers covenants to be PCr- pjtz.Coves 
formed on the part of the leſſee, and after the leſſee doth cove- nant +» * 
nant, that if any of the covenants be broken, that the leſſor ſhall 

enter uponthe land demiſed, and hold it unt;}l the leſſee make him 


amends, 


TINA  4O 


4 tes OO TIE FEW - RT. 
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amends for the damage done by the breach of the covenant , it 
leems this is, pood covenant, and that the leffor nay take advan- 
tage thereof accordingly. 
Plow.307« If a man ſeifed of land in fee, covenant t6 ſand feiſed of ir to 
21 H. 7, uſes, and noeſtate doth riſe by the covenant, yet this may be good 
15. 27 H- by way of covenant, and give remedy to the covenantee in an aQi- 
helly 49. ON Of covenant, But with this difference. If the covenant be future, 
as where one doth covenant with another, that in conſideration of 
a marriage his 'ands ſhall deſcend, remain, or revert to his fon 
and heir apparent, and to the heirs of his body on the body of 
his wife; in this caſe the covenantee may have a writ of Covenant 
upon the covenant, For if a covenant be preſent, as that a man 
and his heirs ſhall from henceforth ſtand and be ſeiſed ro ſuch and 
ſuch uſes, and the uſes will not ariſe by the Law inthe caſe; in this 
caſe no ation of covenant will lie upon this covenant, for this 
action will never lie upon any covenant, but upon ſuch a covenant, 
as is.either ro do a thing h: reafter, or that a thing is or hath hereto» 
fore been done, and not when it is for a thing preſest, as when 4 
doth covenant with Z that his black horſe ſhall be for ever after the 
horſeof B , this is no good covenant to givethe horſe to B, or to 
Sive him an ation of covenant for him,but A may keep him ſtill not- 
withſtanding. 
If one mortgage upon condition to re-enter upon payment of an 
Arree 5. hundved poundata day, andthe mortgage doth covenant that he 
will not take the profits of the land until defaule of payment; this 
is a good covenant, and the mortgagee therefore may not meddle 
with che profits until the day of payment come. 


If one make a leaſe for years of land by the words ( Demiſe,or 5: A 
co. 4.80. Grant) and there is not contained in the leaſe any expreſs co- - — 


5.19.Trin. venant for the quiet enjoying of the land . in this caſe the Law law, upon 


3 Jac. B. 


R. sriles doth ſupply a covenant for the quiet enjoying of it againſt the leF wiach an atti- 


caſe. Paſ. 
7 lac. B. 


for and all that come in under him by title during the term, and up- on of cove- 


R. Winle- On this the leſſee, his executors, adminiſtrators or affigns, may p_ m_— 
com>es havcanaRion of covenant if he be diſtbuurbed. But wherethere is DN = 


cule, 
an expreſs covenant in the deed for the quiet enjoying of theland, 
there the Law will not make this implied covenant, Expreſſam fs 
cit ceſſare tacitum. And therefore herein this is not like to the caſe, 
where a man doth make a leaſe for life by the words of Deds &- W 
conceſſi,, or make aleaſe for life by other words reſerving rent, 
( in which eaſes the law doth create a warranty againſt all men du- 
ring the life of the leſſor ) forif in theſe caſes there be an expreſs 
warranty in the deed, yet this doth not take away nor qualific 
the implied warranty; but the leſſee may make uſe of which of 


hm he will, if hebe ouſtedor evifted by one that bath an elder 
title, | 
| M 3 | ol 


- 


How 2 © A ecovenant in 
ant in 
Ihe dorlaw 
441 1 be taken aS tO be alwa 


ind expoun- moſtin advantage of the covenantee, 
to: the: intent of the parties. 3. -U!: res mais waltat,coc. 4. When 
no _time is limited for the doing .of the thing, it ſhall be done n 


led. And how 
i ſhall he per + 


ormed, 


Joynt and ſc- 


vel al, 


For quiet en - 
Joyning. 


Aftion of the 
calc. 


reaſonabletime, and then 


A Groenant. 6 
particular (being one-part of a deed) is ſubject 
eo the general rules of expoſition of all parts ofdeeds in ge 


ys taken molt ſtrongly againſt the covenantor and 
2. To be taken according rtoto. 


ke. 


"Chap. 7. ** 
vigw a47, 


iN Ex- 
neral, puiltion of 


Te: 


UVecLS 
:fore in 


In caſes where the covenantees have, or are to have ſeveral inte- co. 5.19. 

reſts or eſtates, there _ when the covenant is made to and with the "af, 
13 it), 

covenantees, & cum quo libet eorrem, aut altern eoram ; 


35. 


theſe. words make the covenant ſeveral, as if one by indenture de- 


-z 


miſe black acre to 4 , and white acre to, and green acre to 7,and 


covenant with them and ei:her of them , or covenant w:th them 
and eyery of them, that he is Jawiul owner of all theſe acres; in 
this caſe the covenaat is ſeveral: but if he demiſe to them che three 
acres together, and covenant in this manner, the covenant is 
joynt and not ſeveral. And if 4and B do covenant joyntly and 
ſeverally; in this caſe the covenant may be joynt or ſeveral, and 
the covenantors may be ſued eicher the one way or the other, ar 


theeleRion of the covenantee, 


, will lte upon 1t. 


and a covenant-inlaw: and 


an action of the caſe 


_ Andifthe leſſor covenant with his leſſee, that heath not done 
any a& to prejudice the leſe, but that the leſſee ſhall enjoy it againſt 
all perſons; in this caſe theſe words|[ Againſt all perſons ] ſhall re- 


fer tothe firſt, and be limited and rerained to-an 
:anJ no breach ſhall be allowed. bur inyhebian ac. 


The covenant in law up 


on the words Demiſe 0 


*. -* 


y a&ts done by him, 


ty | - t, M7 
r Grant alſo.for 
the 


If one make a leaſe of land to another, and covenant that he er... 
ſhall quietly enjoy it without the let of any perſon whatſoever, or 
without the let of any perſon whatſoever claiming by or under 
the leffor; in both theſe caſes the covenant ſhall be takento ex- 
tend. to ſuch perſons as have title, or claim ſome eſtate under the | 
leffor ; for if in the firſt caſe any perſon that hath no title, and in 
the ſecond caſc: any perſon that ſhall claim under another, and hath {;; 
- Title, or that ſhall claim under the leſſor, claim or enter, or other- 
wiſe diſturb the leſſee; this is held: to be no breach of the cove- 
nat. Sed quere Of the firſt caſe, for herein ſome conceive a dit- 
ference between a covenant in deed 
that howſoever the covenant in law is extended onely to evictions 
by ritle, yet that the covenant in deed ſhall be extended further. 
And therefore, that if A make a leaſe for years to B,. and doth cove. 
nant that B ſhall quietly enjoy it, during the cerm without the inter- 
ruptionof any perion or perſons ; that ifa ſtranger inth's caſe thar 
hath no right doth interrupt B. that be may have an action of co- 
venanc : as when ſuch a promiſe is by word, 
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in this caſe as!t.49, 


A Re. 4 — —_ Is 
Chap. 75 4 Covenant: 67 © 
the quiet enjoying 'of the thing demiſed, is general apainſt all per- 
ſons that have title during the Term, and extendeth to the heir after 
/ the death of the leſſor. as againſt himſelf onely, and ſhall-charge the 
Executors or Adminiſtrators for any diſturbance inthe life of the co- Executors, 
venantor, but not from any diſturbance afterwards; he that doth 
ſae theretore upon this covenant, mult ſhew that he was moleſted 
or evicted by one that had aneldertitle. | 
If one doth covenant to enter into bond for the quiet enjoying of 
land, and doth not ſay what bond ; in this caſe it ſhall be taken to- be 
a bond of ſo much as the land to be enjoyed is worth. 
te 6. A WAIranty In a leaſe for years ſhall be taken for a covenant for 
venant.2 ', quiet enjoying. 


ſee betore, Tf One covenant with another to acquithim of all charges ſſlutws To freefrom 


Co. $7 I 


7. 4. & ; 
B-o.Granz Out Of the land, and after by Parliament the tenth part ot the value, incumbrances 
16-4, not of the iffues of all lands are given to the King, in this caſe it ſeems and charges. 


the covenant ſhall not extend to this Butif che Parliament had given 
the tenth Dart exitmuym terre, the covenant would have extended to 
thisas well asto rents, commons, and ſuch like things, wherewith 
the lands ciarped. 

C.5 19. If A covenant with Bto make ſuch aſſurance, or ſuch further af. T9 make mn 
ſurance of land as the Counſell learned inthe law of 3 ſhall adviſe, Ex G_ 
in this caſe albeit F be lzarnedin the law himſelf, , yet he may not 
deviſe this aſſurance, but ſome other learned inthe law;mult adviſe ; 
otherwiſe 4 is not beund to make it. 

Andif A covenant with B to make ſuch aſſurance of land by 

Co 5.19 a day; as B or his heires ſhall deviſe; in this caſe B or his heirs 

*£ Muſt firſt deviſe the aſſurance before ,£ is bound to doeany thing, 

per jul. And therefore if one fell land for money, and the vendee dot 

"82 *® covenant to make back to the vendor and his heirs ſuch aſſcrance 
of the land as the Counſell of the vendor ſhall deviſe within one 
year, provided, that if the vendee make default in the aſſurance, 
then if hedoe not pay twenty pound to the vendor, that then the 
vendee ſha!l ſtand ſeifſed to the uſe of him and his heires,. and the. 
vendor tender no aſſurance; the twenty pound is not paid : in this 
caſe the land is'in the vendee freed from the coygnant. And there- 
foe in theſe and ſuch like caſes, where a man'is to make ſuch afſu- 
rance, as 4 or his heires, or their c-unſell ſhall deviſe, 4 or his 
heirs mult take carethat in time they have an aſſurance reaſonably 
drawn and ready to be ſealed, and ro tender it to him that 1s to ſeale 
it, for untill :henthere can be no breach of covenant. 'But if 4 be 
bound to make a feoffment, leaſe, or other aſſurance 'of land to 

a P by a Cay ; in this caſe B need not to demand it or tender. the 

111. 20, . , . 

Iac.B.R. aſſurance, for A at his perill muſt doe it, otherwiſe he doth break 
ray '*r- his covenant. And yer if in his caſe; 3 doe get the- afſufance 
* drawn, ard tender it to_J, it ſeems 4 is bound to.ſcale;ir'; or 

Rx.” other- 


ra Ds +43 « © 
AtCovenant Chap.y9., Þ 
iſe he doth break his covenant. * Andifthe cafebe ſo that ©*e5-2 
A is bound to make ſuch affurance to B, by a day, at the coſts of B, 
in this caſe 4 muſt doe the firſt a&, viz notifie to B what manner of 
; aſfurance he will make,that he may know what money to tender; and 
when the mony is tendred, 4 muſt ſee that he do make the aſſurance 
accordingly at his peril, and if he faile in either of theſe the covenant 
is broken. = 
If Abe bound to make ſuch aſſurance to Z, as by the Counſell ©* * * 
learned of B, upon requeſt made ſhall be deviſed: in this caſe it is 
ſufficient if the adviſe be givento B, and that he do make ir known 
toe, and it is not needful it be be given to 4 immediately. And if Dier 338. 
«A covenant with Z to make ſuch aſſurance to Bas 1 $ ſhall deviſe, © 
=" and 7 $ doth deviſe a reaſonable deed of bargain and ſale, and he 
render it to A to ſeal, in this cafe A isbound to ſeal it preſently, 
and he ſhall not have time to adviſe with his Counſelt upon the 
deed ; but if he be illiterate and cannot read the deed, he may re- 
faſe and delay to ſeal it untill he can get ſome; body to read it, ,,...... 
which he muſt doe as ſoon as he can. And if one be bound by ia. 
covenant to makean aſſurance upon requeſt , the covenantee mult 
requeſt and tender an aſlurance alſo, and he muſt tender ſuch a 
one alſo as is. reaſonable, otherwiſe the covenant will not be bre- 
ken. by the refuſal or negle& to doe it: as if one be bound to make 
a feoffmentto A upon requeſt, in this caſe 2 muſt ger a naked 
deed of feoffment drawn without warranty or covenants, and 
tender it. And if the covenant be to make ſuch a leaſe as the for- 
mer; in this caſe the ſecond leaſe muſt not differ from the former, 
and if it do, the party is not bound to ſeal ir = 
If one covenant to levy a fineat the next Aſſiſes for thirteen 51,00"; 
years :xtwve ; this ſhall be taken from the time of tlie fine levied, 
and not from the time of the covenant, | 
If one bargainand ſell land to me by deed indented, and before **/»*ec 
the inrolment of the deed I do covenant with. / $ to convey all the Bres cate. 
land whereof I am ſeifed, and to doe this before ſuch a day, and 
before the day the deed is inrolled ; in this caſe my covenant ſhall 
not extend to this land conveyed to me by this bargain and fale. 
If 4A covenant with B, that in conſidhration ofa mariage between Dicr 37'- 
the ſon of «,* and ſiſter of 8, that heat the coſts of hisſon, and by 
his —_— deed will before Eaſter day aſſure land to his fon, and 
B-doth covenant that if A do perform this, then he will make him. 
a general releaſe., in thiscaſe albeit A be ready, and che ſon do 
not tender the aſſurance, and the conveyance is not made, Z is not. 
bound to make any releaſe. | 
: If one covenant to keep- and leave a houſe in the fame or as. Fitz. £o- 
6 Rp pood: plight as jr was. at the- time of the making of the leaſe ; "4 
OS in thigccalethe ordinary and nitural 'deeay ofit is.no breach ”> 
I 4:3 | e 
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the covenant; but the covenantor is here by bound to doe his beſt 
to keep it in the ſame plight, and therefore to keep it covered 
GC. 7 
Dier 19. Tfthe words of a covenant be (that the leſſee ſhall have thorns Forthehaving 
by the >flignment of the leffor and _— fuell alſo ; ) it ſeems *f Pouſedoor 
by this that there muſt be an affignment of the fuell as well as of <© 
'_ the thorns. , 
Dierz9.20 Tf the lefſor covenant with his leffee that he ſhall kave fufficient 
hedgeboot by aſſignment of the bailiff of the leſſor; in this caſe 
and by this the leflee is not reſtrained from that liberty that the 
law doth give him, and therefore that he might take without affign» n 
ment : But if the words be negative, that he ſhall not take with- | 
out aſlignement, or that he ſhall take by aſſignment, and not other- 
Ns wile, contra. Wi 
ac.B, R If A doth covenant with B that whereas a marriage is intended to To cenve 
Gorge be ſolemnized between A and C the daughter of Z at or before "ds of r 
axe, The fourteenth day of Angaſt next, and whetethe ſaid Z hath paid veucel bs; 
to the ſaid A a thouſand pound for portion, 8&c. the faid 4 in con- 
ſideration thereof doth covenant with B that he within one year of 
the day of the mariage will aſſure lands of the value of foure hun. 
dred pounds per Annwum ; inthis caſe albeit the mariage be not be- 
fore that day, yet the covenant muſt be performed. | 
4 If one make a leaſe for years of a Manor, and coverant that the Tharthe leſs 
* comm leſſee ſha!l make eſtates for life or years,and that they ſhall be good ; ſhall make 
in this caſe it ſeems this covenant ſhail not be-taken to enable the. (ſtares. 
leſſee to make eſtates for a longer time then his eftate wilibeare, 
dier 13. Tfthe leſſee covenant with the leſſor, that if the leſſee be minded That -- nn 
toſell his eſtate, the leffor ſhall have che firft refuſall; in this caſe _ hall 
when the leſſee is minded to ſell, he need do no more bar acquaint jayerhe firſt 
the leſſor with his purpoſe, and know his mind, and ifhe doe not refuſall. 
anſwer him preſently he may fell it to whom he will : And ifthe cos 
venant be further that che leffor ſhall give as much as another will, 
the leſſee muſt tell him what another doth offer him, and ask him 
whether he will give fo much, and if he refuſe or do not accept it. 
preſently, the leffee may fell to whom he will 
©o. furer, If one covenant to ſerve me A year, and Icovenant bo pay him _ 1 
Lt, 204. ten. poundforit ; if! thisg@ft albeir he do not ſerve me yer 1 muſt thing for a- 
Mc 6.277 pay him ten pound Bur if I covenant with him te pay him nocher 
Iz6.-Co, ten pound if he ſerve;me a year, contra, for in this caſe- I am not; 
&  ©boun> to pay him the qbney unleſs he ſerve me a. year. if F, 
one covenarit tomake new palesſo aghe may have the gd; jnthi OY 
. cafe ir! ſeems hes not bound, to juke the next paſts yo * PR 
may have the old pales.*:. So F &#n -cpVenant. to; i mg 
ſervice, counſell, or the like; or covenanti$0 marr{ongs 


or make an eſte, and the cvfenanyJo  peame | 
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A. Covenant. Chap. 7) 

ſo as - one. thing: .is the. cauſe vf another, and tt is not ſet. down. by 

murtuall and reciprocall.'covenants ; in all- theſe caſes, if the caulc 

or EA be not obſerved, the covenint ſhall not be perior- 

Eonar Wb. | v ONT | 
Thattheleſſee Jfone make a leaſe for ten years, and covenant tha: if che leflee &, , ,,, 
ſhall have the gay him ten pound within the ten years, that he ſhall havethe free 
. ſimple , and the leſſee ſurrender his eſtate within the time ; in 

this cafe if the-leſſee pay the mony, the leſſor is bound to make the 

fee ſimple to. him. But if the words of the covenant be, that it he - 
pay him ten pound within the term he ſhall have fee, and the leſſee 

ſurrender his term, and then pay the ten pound, in this caſe tte leſſor 

1s not bound to, make the fee ſimple, for it was not paid within the 

term. 

Aſgnes. Ifone covenant todo a thing to 1, or hisafligns, orto 7 $ and .-« «., 
his aſſignes by a day, and before the day / Sdie, in this caſe it muſt 
be done to his aſlignes, if. he before the day name any alligree, and 
if he doe not, it mult be done;to his executor or adminiſtrator which 
is an aſligneein law, See more in Condition Namv. 8 Obliga 
111,906 £ 

>.When a Co- If one be fſeiſed of Jand in fee, or poſſeſſed of a term of years, n+: 203, 

venantin andhedorhalien it, and ſuppoſing he hath a good elltate, he doth ©<9-7: &»: 

Deed or Law covenant that be is lawfully, feiſed or poſſeſſed, or that he hath a 

ſhal: be ſaid ro. 5094 eſtate, or that he is able to make ſuch an alienation &c, and 

be broken '- © * ? | AUENAI . an 

and when not 12 ffuth he bath nor, but ſome other hath an eſtate in ir before , in 

And how. This caſe the covenant 1s broken as ſoon as it is mad-. Andif I ,n.1. 

Thar the co- bargainand ſell land by deed indented to Z, and before the deed $i Verall 
venantor is' is-inrolled I grant cheſame land to C, and covenant that Tam ſeifed £5: 0. 
ſeiſed ofa of a good eſtate of itin fee, and after the deed is inrolled; in this caſe = 


_epe eſtate, the covenant is broken, 


For quieten. If 4 |et land to B, and covenant that he ſhall quietly enjoy it wic.?.1ac. 
joying. without the. let. of any perſon whatſoever, and 4 himſelf, or any L275 lh | 


other perſon that hath any title to the land by or under him, asif e. x. 3 
he make aleaſe of it,, or grant a rent our of it to another, or any !*3***7 
other perſon that bath any titlegot' e land, al! e tir be not by or un- 3312.3 
der 4.asif 4 were a diſſeiſor, ahd the diſſeiſ:e do enter'or diſturbe 7, '\.<o 
in all theſe caſes the covenan: is broken. Ando alſo is the law deemed Covenant | 
to be by ſome incaſe of covenant in deed for quiet enjoying,wherea 3% \ 
) Covenants 11 
d 


ſtranger gr one that hach no title to the land doth enter or diſturbe +4» 


B. Butotherwiſeitis1n caſe of covenant in law for quiet enjoying ; L 
for inthis caſe if a ſtranger that hath no title to the | ind doth enter or | (; 
dif.urbe the leſſee, this is no breach of the covenant in law. And _ 


in all. caſes;where.any perſon;hath title, the: coven:nt is not' broken 
untillſome entry or other aQuall diſturbance be made by him upon 


his title, ; | oy 
, .1f a man make a leaſe of land, and after make a feoffment of Co Cave: 
1 a Np rr IO Ka 
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the ſame land , ard the feoffze doth diſturb the leſſee; -in this caſe 
it bath been ſaid, this is a breach of the covenant for quiet enjoy- 
nihg. Sed quere. 
Hil 20 If a man purchaſe land to him and his wife and his heirs in fee, 
raph and then make a leaſe for years of it ro /S, and covenant for him 
R. Butler his executors and aflignes, that the leſſee, his executors and afligns 
repre "" ſhall quietly hold and en joy the premiſes without. the let of the 
neccon- [efſor , his heirs or aſſigns, or any other perſon by or through his 
or their means, title or 'procurement, and after the leſfor doth 
dye, and his wife doth enter and diſturb, in this caſe and by this 
ewans Me.Ns the covenant is broken. And fo it is alſo if Apurchaſe 
2:1 landof B, To have andto toldto A fer life, theremainder to C 
the ſon of A in tail , and fter A doth make a [.afſe of this 
land to D for years, ar.d doth covenantfor tife quier enjoying, as 
in the laſt caſe, and chen he dyeth, and then C.doth out the leſſee ; 
in this caſe this was held to be no breach of the covenant. So like- 
vier.c2, Wiſe if A. be ſeiſed of white acre, in fee, ond taketo wife B, and 
26.H.8.;., then make a leaſe of it to C with \uck a covenant as before for the 
Fir.©0- quiet- enjoying, and then A doth dye, and after B doth recover 
6, dower ; by this the covenant is broken, and yet if the mother of 
A recover dower, and out the leflee, coxtra. So alfo if a tenant in 
rail doth make a leaſe with fuch a covenant, and his iſſue doth 
diſturb the leſſee; this ig no breach of the covenant. And, yet if 
the lcffor be the cauſe of the gift intail, or procure the diſturbance 
this may be a breach of the covenant. And ſo alſo it is wherea 
tan 1s ſziſed of land in fee, and he doth make a leaſe with ſuch a 
covenant, and afterwards he doth dye, and then his heir is in ward 
by reaſon of a tenure, and hereby the leflce is diſturbed, ir ſeems 
this is no breach of this covenant, 
cas, If one covenant that the wife he is about to marry ,ſhall quietly 
R.paic:s enjoy all. her goods, and that the covenantee ſhall take it into his 
© |. poſſeſſion, and the husband doth -onely -take the goods and keep 
cis, Them in his poſſeilion, this-isno breach of the covenant.  , 
aiudce If a covenant be for the, quiet enjoying: againſt- all perſons but 
6.137 £1. the, King and bis ſucceſſors, and the Patentee . of the King do 
rote ver. Oifturb ; chisis a breach of this coyenant. 
wa gre If two make aleaſe, and covenant that the leſfee ſhall enjoy the 
izdese land without the, et of them or any other, and one of them alone 
ed». doth diſturb the leſſee, this,isa breach of the covenant. , | 
Sacers , (If a leſſee grant, and. aflign all the land contained in his leaſe to 
are Dier A; and doth covenant wjth himrthart he hath not dons any aR or 
y' thing, by: whichthe grantor aſignment might be impaired, but that 
the: aſſignee, his executgrs, &c,- may enjoy it againſt all perſons, 
and bglore this ume. the wife of che lefſor, had recovered and had 
execution ofathigd part of, this land for lier dower; jnithis cafe this 
| 5, 


e 
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A Covenant. Chap: 7, © 
tw breachof the covenant, for the words {" but that &c. 7 do refer F 
to the former and are tot abſolute. | f 

If oF grant the Bailiwick of zyto Þ for life, and # aflign it to Aviudge 
© for three years, and after ro D; and C doth covenant with D that © Jug 
he will not do or ſuffer to be done any 2 during the ſaid three years yah, «3 
by which the grant made by 4 may be forfeir, "but that after the '** ©? 
three years ended he may enjoy it in as ample manner as { did or 
might baveſdone without any a& by C\, and after the three years 
ended C doth execute a Procels there, and thereby incroach upon the 
office; this is no op of the ___ His 
| If A grant land to Z and his heirs rendring ten pound rent, ,,;, ; 

ne on and B 4th ſell the land to C and hisheirs -_b doth Ge _— 1 

' Incumbrances with C that from fach a day he ſhall enjoy it diſcharged of all £25. 

incembrances, and before{that day {a Common Recovery is had 2nd Tuck: 
againſt C in which A is vouched, and this is to the uſe of {* and _—_—y 
his heirs* ſuppoſing hereby the rent had been gone which is not fo ; - 

in- this caſe the covenant is broken, for this rent is an incum- 
.brance. 

If a leaſe be made of land for years, and the leſſee deviſe it to his co.10.52. 
awife durante viduitate, and aftet to his ſon, and he in reverſion doth 
ſell the fee to the woman during the widowhood, and doth covenant 
thatthe land is diſcharged of all former fales, rights, titles, charges ; 
inthis caſe the covenant is broken at the firſt by reaſonof the poſſi. 
biliry of the ſon. 

If A grant white acre to B, and covenant that Z ſhall enjoy it 9 £1i:.co, 
apainſt all incumbrances, and 6 doth diſturb him inthe taking of © 
.common there, and this is a common which is againſt common right 
and which he hath by preſcription ; in this caſe it ſeems this 1s a 
breach of the covenant, Butif it be of a common that is of com- 
mon right, contra. pO 

Tomake e- If 4 covenant with Z before Eaſt to make him a good ſure Psir 14 

fates and af- eſtate of land diſcharged of all former bargains, leaſes and incum- 

ſurances. brances whatſoever b leaſes or grants for lite or years reſerving the 
ancient rent during the term onely excepted ) and 4 after this 
and before rhe eſtare made doth make a grant of all or part of 
the land reſerving the old rent, it ſeems this is no breach of the 
-COvenanr. | 

If one make #leaſe to 7 $ for years, and covenant with him that >, ;. 2g 
upon the Surrendor of that leaſe he will make him a new leaſe, and 
che leſfor before 7 $ can make any Surrender doth ſell away the 
reverſion, or;make a leaſe ro another of the land, and fo diſable 
himſelf, this ipfo faFto is a breachof the covenant, - without any 
Surrender made by the lefſee which in this eaſe is not lawful. For 
Lex neminew cogit ad varia & inmilia peragenda. So ifone be ſeiſed 

Red in fee, and covenant co make a teoffment of it ro 7F by 
A- 
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A Covenant. 
. a day upon requeſt, and the Covenantor before the day doth make 
a feoffment of it ro another, and then doth die before any requeſt 
made to him , in this cafe the covenant is broken. 

pier 338. 1f 4 covenant with B to make ſuch affurance as ZB, orasthe 

Co. 2-« 3 Counſel learned of B ſhall deviſe, and B tender ſuch an aſſurance 
to Ato ſeale, and A doth refuſe or delay to feale it; this is a breach 
of the covenant. 

Bro-Cove- Tf 4doth covenant with B, C, D and E to makethem a feoff. 

ant 3" ment ſuch a day, and they cometo the land at thetime to take it, 
and A doth not make the feoffment , by this the covenant is bro. 
ken. And ſoalſo if Band C only or one, of them doth come to the 
land, for it may be made to any of them in the name of the reſt. 
But iF none of them come to the land albeit the feoffor never come 
there it ſeems the covenant is not broken. 

CuriaB.R. Tf A covenant with Z before Eaſter next to aſſure his houſe 
ro him and XK his wife during the life of /F, and A ſurrender his 
houſe to the uſe of B and fuck as K ſhall name at the requeſt of B, 
in this caſe the covenant is broken, for thisis no zperformance of 
it, 


Dier 3344. Tf one covenant to repaire, ſuſtain andamend a houſe, and the To Repaire.. 


houſe is burnt by the negligence of the covenantor and not re. 
paired apgain; this is 2 breach of this covenant And if the leſſee 
covenant for him and his executors to repaire at his own coſts 
{ the principall timber not hurt or in decay for lack of reparations 
or otherwiſe in default of the lefſee or his executors only except ) 
and he die, and afterwards the houſe is burnt in default of the exee 
cutors ; 'in thiscaſe the covenant is broken and the executors may 
be charged. 
| Ifone covenant to leave a wood in the fame plight he tindes it, 
pang and he cut down trees, in this caſe the covenant is broken pre- 
co. 5.15. ſently, for it is now become impoſſible to be performed by his 
ve own at : But if in this caſe ſome of the trees de blowed down 
Co.2.98. with the wind, or the like, by this che covenant is not broken, for 
238, * Itis row become impoſſible ro be done by the act of God, and in 
= 33 this caſe the covenantor is not bound to ſupply it And fo like- 
46.3, 5, Wiſeof a covenant to repaire houſes, or if one covenant to ſuſtain 
houſes or Sea- banks, or covenant to leave them in as goodzcaſe as 
one doth find them, and the houſes be burnt, or thrown down 
by tempeſt; or the like, or the banks be overthrown by a ſuddain 
flood, or thelike accident, in this caſe the covenant 1s not broken 
by this accident only «+ bur if the covenantor do not repaire and 
make up theſe things again in time conventent the covenant will be 
broken, And if houſes be ler to me for years and I covenant t09 
tkave them in as good plight as I hnd them, and 1 throw down 
the houſes, this is no breach of the covenint, for I may reeditie _ 
. and '- 


© ff Covenant. 
and therefore no aRion will lie upon this covenant untill the end , 
ofthe term. 


kf onecovenant to repair a houſe before a day, and it happen Hil.8 jc. 


the plague is in the houſe before and uncil theday ; and thereby ©** 
it is not done ; inthis caſe the covenant ts not broken, for this will 
excuſe, but then it muſt be done in convenient time afterwards, for 
otherwiſe the covenant will be broken, 
If a leſſee covenant to do all the reparations of a houſe demiſed at Pier u98, 
* his owncoſis and charges. and he cut trees upon ſome of the ground 
demiſed to amend the the houſe, it ſeems this is a breach of his co- 


venant. 
To pay me. If onecovenant to pay mony at five ſeveral daies, and he faile [5 vPer 
ny. of payment the firſtday ; by this the covenant is broken, c 
od 5 « If one take Jand ſowed or a ſtock of Catrel in leaſe for years, ,,x.;. ;, 
' and the leſſee covenant to leave it in as good plight as he doth 
take it; in this caſe he muſt leave it ſowed again , and if any of 
the cattell die , he muſt make vp the number, otherwiſe he doth 
break his covenant 
"7 torake Tf a Corporation do covenant not to take Toll, and their Com- ,,p.,.. 
mon officer appointed for that purpoſe doth take it, this isa breach 
Tobuilaz Of che covenant. | | 
houſe, If 4 covenant with B to build a houte by a day, and B doth 7-4-5. 
forbid him, and thereupon he doth forbear to do ir, and doth it rm. ** 
not, in thiscaſe the covenant is broken, for this will not excuſe 353. 
him ; Bur if if he do by an atuall impediment hinder him, or be che verius 
cauſe why the thing is noc done, then the not doing of it is no N* 
9 WR breach of covenant. And therefore if a lefſee covenant to clenſe 
Siech. one of the ditches in the land demiſed, and theletſor enter upon 
the land it fſelfand keep our the leſſee, and he doth not clenſe the 
ditch by the time, by this the covenint is broken : but if in this 
caſe the leſſor do by force keep the lefſee out of the ditch or place ir 
ſelf, Contra. 
To have liber- If 4 and ÞB be Joyntenants of a ſhop, and A covenant with Hil.16Jac 


R. Silte 


ty cogoin gthat heand his aflignes ſhall have free ingreſle and egreſſe in and © Þ*®' 
and out ofa gut of the ſhop, and 4 doth appoint {* his ſervant to enter as ſus Loc. 


OD. . . d 
hop ſervant to him and to occupy in common with A. and this ſervant 
1 J . . , N $ 
doth excell rhe ſervant of B; in this caſe this is a breach *.::e 
COVenant. 
, 4 . : 3 4 

To come into If A covenant with B tnat B ſhall comefonys *+- - ito 3-46 
a ioule, the houſe of A without being ouſted hy 4 by 

ſee B commins doth ſhut the doores ar (> 
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in his power; but the ſtranger doth refuſe it, and thereby it is not: 
done, yet this doth not excuſe but the covenant is broken. But if 
the covenant be to do any ſuch a@ to the covenantee himſelf, and 
the covenantor zender it, and the covenantee refuſe it; by this the 
covenant is performed. 
ch, 7, | See morein the laſt queſtionandin Qbligatios Numb. 7,8, 9.and 
hac.Co-B, IN Copartion Neumb, 9, 1O. 
Any one that is party to the deed to whom the covenant is made g*who ſhall 
may take advantage of the covenant, but not a ſtranger : for if or may have 
A covenant with B to do an a to {£ who is no party to the advantage of 


deed, and he doth it not, ZB and not C muſt ſue him upon *<cnantin 


this breach. _— _ 
ga 
dia If a leaſe be made of land to a husband and wife for years, and writ ofcove- 


pier 257. the leſſor doth enter upon the land and put them both out, or the nant upon the 
45:31 one of them after the death of the other, inthis caſe both of them Þreach of ir. 
whiles they both live, and the ſurvivor after the death of one of them ©* 2t- 
may havethis action of covenant upon the covenant in law. So-if a: 
wardſhip be granted to a woman by deed, and ſhe take a husband 
2nd dye; the husband ſhall have advantage of this covenant in law 
made by the word [| grant 7 if he be diſturbed. $0 if one by the 
words |. demiſe or grant '] leaſe land to a woman ſole for years, who 
taketh a husband and dyeth, in this caſe if the husband be diſturbed 
he ſhall take advantage of this covenant in law. | 
Dier 338, If a feoffment be made in fee, and, the feoffor doth covenant Her: 
to warrant the land, or otherwiſe to the feoffee and his heirs; in 
this caſe the hetr of the feoffee ſhall take advantage of this. As if 
4A covenant with B and his heirs to infeoff B and his heirs of 
land, and B dyebeforeit be done, in this caſe his heirs ſhall take 
advantage thereof. Andif 4, B and C havelands in coparcenery, 
and they purchaſe other lands in fee, and they covenant each to 
other his heirs and affigns to make ſuch conveyance to the heir 
of him that ſhall dye firſt of a third part as he ſhall deviſe, in this 
caſe the heir not the executor ſhall take advantage of the cove- 
nant, ; 
Executors and Admiruſtrators ſhall take advantage of inherent Execnio9 = 
£95 17* covenants, albeit they be named And therefore if eL covenant $00» 
145.H. todoathingto B, and do not name his executors or adminiſtra- 
27 112" tors, and it be not done, it ſeems the executors or adminiſtrators of 
B may have an'aRion of covenant: for the not doing of -it. As if 
*See Con- ONE COVenant with 7 Sto pay him money at Michaelmas, and do nor 
Numb. x2, Tay tO his executors &c. and he dye before thetime, in this cae his 
WI #+ EXeCUtor or adminiſtrator ſhall take advantage of this covenant aad 
Wilborn © May recover the money. | 
"Hi nr wh Grantees of reverſions ſhall have the like advantage againſt a gignees oz 


accord, Fermors ( by action oaly ) for any covenant oragreement contained Grantees. 
in 
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in their leaſe as the leſſors their heirs or ſucceſſors might. And 
ſo alſo ſhall leſſees againſt grantees of reverfions ( recoveries in va- 
lue except ) by the ſtatute of 32 H,8$. cap-34. And herein ( as in the 
caſes of a condition before ) a difference is taken between cove- 
nants that are inherent, and covenants that are collateral, For the 
covenants whereof grantees by this ſtatute ſhall rake advantage are 
inherent covenants, 5. : ſuch covenants as do concern the thing 
» granted, and tend to the ſupportation of it : As where a leſſee for 
life or years doth covenant with his leffor and his heirs to keep 
the houſes demiſed in good reparations, or the like, and after the 
leſſor doth grant away the reverſion of all * or part of the houſes to 

TS, in this caſe /F ſhall take advantage for any breach of the , Mick 
covenant in his time, but not for apy breach before the time the re- Pimes caſe 
verſion was granted. But if the lefſee doth covenant with his leſſor 

and his heirs to pay bim-a ſum of mqney, or make him a feoffment 

or the like, and then theleffor doch grant the reverſion to 7 S, in 

this cafe 7 $ ſhall not take advantage of this covenant: And yet the 
executors or adminiſtrators of the leſfor ſhall take advantage of this 
covenant. 

Regularly every affignee of the land or thing demiſed ſhall take co. ;. :7, 

advantage of inherent covenants, as if a-covenant be, to have Eſto- 
vers. to. burn in the houfe demiſed, or to have timber to repair, or 
if the covenant be tha: the leſſor or leſſee ſhall repair, or the like. 
And therefore of theſe aſlignees in deed and in law, aflignees of 
aſlignees i» infinirum ſhall take advantage, and aſfignees of exe. 
cutors or adminiſtrators, Tenants by Statute, or Elegit, or after a 
ſaleupon a Fie#s faciar, a husband-in the right of his wife, any one 
of theſe and any other that ſhall come lawfully to a term unto 
which ſuch a covenant is incident, albeit he be not named yet may 
- he take advantage of it. 

If a leaſe for years be made to TS by the words | Demiſe or _ , 
Grant ] and the leſſee aſlign this over to 7D; inthis caſe / D may lg 
rake advantage of the covenant in law, and bring an ation againſt Firz.cove- 
the leſſor if he be diſturbed. OR 

If a leaſe for years be made of land, and the leſſor doth covenant c.. . ;;. 
with the leſſee and his afligns to door not to do ſomething ; in F+N- 5: 
this caſe an aſlignee by word or an aſſignee by deed may take advan- *” 
tage of this covenant. . 

If two coparcenors make Partition of land, and the one of them __ _ 
doth covenant with the other to acquit her and her heirs of a ſuit c:. 52% 
that iſſued out of the land, and the covenantee doth alien her part ** 
to a {trznger ; in this caſe the alienee ſhall have the ſame advantage 
for acquital of theland as the covenantee had- So if A be ſeiſed 

of the Manor of B whereof a Chappel is parcel, and a Prior with 
the conſent of his covent had covenanted with £7 and his heirs 
Lords 
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Lords of the Manor to celebrate Divine Service inthe Chappel: And 


after: A had ſoJd the Manor, in thiscaſe the Vendee or Affignee of 


the Manor, ſhould have had the fame advantage of the Covenant 
the Vendor had. Burt if the Lord had fold the Chappel, the Aſſignee 
of the Chappel ſhould not take edvantage of the Covenant, And 
if the Covenant be to fay Divine Service in the Chappel of a ftran- 
cer +, inthis caſe the Aflignee of the Manor in which the Chappel is, 
ſhall not take advantage of the Covenant. 

Regularly all choſe that do ſeal and deliver the Deed, and are na- 
med and bound by the expreſs words of the Covenant, whether the 


Covezant be collateral or inherent, are bound by the Covenant con- charged by a. 
tained inthe Deed ; And therefore if Heirs, 'Executors, Adminiſtra- Covenant. 


tors or Afﬀigns be named in the Covenant, for the moſt part chey 
are bound by the Covenant, And in all caſes of inherent Covenants 


alſo, where a man doth covenant for himſelf onely, and doth not qoth lie. And 
name his Executorsand Adminiſtrators or either of chem, they are where. 
bound and may be charged by the Covenant, notwithſtanding, And Or not. 

in ſome caſes the Law is ſo allo for collateral Covenants. And in moſt pyecyrors. 
caſes of inherent Covenants that tend to the ſupport of the thing adminiſtra. 
granted (in reſpeR of which it is preſumed the Leſſor took the Let. tors. 


ſee for the land) ſuch as have the land, albeit they be neither Execu- 
tors nor Adminiſtrators or either of them, but Aſſignees, 0. ſhall 

e charged by the Covenant though they be nor named, for theſe 
Covenants are faid to run with the land. 

If a feoffment, or Leaſe be madeto two, or to a man and his 
Wife, and there are diverſe Covenants in the Deed to be petformed 
on the part of the Feoffees or Leſlees, and one of them doth not 
ſeal, or the Wife doth , or doth not ſeal during the coverture, and 
he, or ſhe that doth not ſeal doth notwithſtanding accept of the 
eſtate, and occupy the lands conveyed or demilſed; in theſe caſes 
as touchins all inherent Covenants, as for payment of rent, and the 
acceſlaries thereof as c'auſes of diſtreſs, of re-entry, of nomine pee, 
reparations, and the like,they are bound by theſe Covenints as much 
as if they do ſeal the Deed. So if a Leaſe be madeto A for years, 
or life, theremainder to 7. F. in fee, andthere isa rent reſerved, or 
there be divers Covenants on the parts of the Grantees,and / SF. doth 
never ſeal the Deed or Counterpart ; yet if in this caſe he accept the 
eſtate'#fter the death of A. he mult pay therent, and perform all 
the Covenants that are inherent. So alſo if there be Covenants in 
the Kings Patent to be performed on the part of the Patrencee: As 
if there be this clauſe in the Patent | and that 7. S. (the Pattentee ) 
ſhall repair thz houſe when ic is decayed, } in this caſe the Paten- 
tee is bound by this Covenant,and all ſuch 1:ke Covenants. But © were 
of collateral. Covenants in the firſt caſes, for therein it ſeems the 
Feoffee or Leſſee is not bound. And yet itis faid, that ifan Indiaenre 
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be made between A. of the one part and B. and C of the other part, 
and1 thereinthere ts a leaſe made by 4. to B. and C. 6n certain cons» 
ditions, and B.and C. are boun1 co 4. by the Indenture in twenty 
pound co perform the conditions, and B. onely doth ſeal the Deed 
and not ©, yet inthiscaſe if C. accept of theeſtate, he is bound 
by the Covenants,and one of chem cannot be ſued without the other 
whiles they are both living © ſextit commodume: [entire debet & 
onnu. Et tranſit terre cum onere. 

If a man-covenant for him and his heirs to do any thing what- 9-5 17. 
ſoever ; hereby his heirs are bound. But otherwiſe except the nan: 38. 
heirs be bound by the Deed by expreſs name, an heir ſhall ſcarcely 3? £6.32. 
be bound or charged in any caſe by a Deed. And therefore it is that 1.5 297: 
if the Leſſee for years be ouſted by any other but the heir himſelf, n2n+-31- 
no action of covenant will lie againſt the heir, unleſs there be an 
expreſs Covenant wherein and whereby the Leffor and his heirs are 
bound. But if he be ouſted by the heir himſelf, ir ſeems an action 
of Covenant will lie againſt him. And yet if he be ouſted by an elder 
title from the Leſſor, contra, for in this caſe the heir ſhall not be 
charged. - 

Executors. If a mando covenant for himſelf onely, to pay money, build a 577-12 
adminiftra-- houfe, or quiet enjoying, for the like, and he doth not ſay in the «4. 8, 
a Covenant | his Executors Deſcent Adminilirators,cc.] yet hereby £90019! 

his Executors and Adminiſtrators are-bound and ſhall be charged. 1, 3 

And yet if a keſlee for years covenant for himſelfto repair the houſes 

demiſed, omitting other words , it ſeems in this caſe he is bound to 

xepair only during his life, and the Executors or Adminiſtrators are 

not bound So if a Leffor covenant for himſelf only to diſcharge the 

Leſſee of all quit rents ont of che land , it feemsthis covenant is only 

perſonal,;and ſhall bind the Covenantor only during lis life Bur if 

in theſe caſes theſe words [ during the term? be added inthe cove- 

nant, as if a Leſſee covenant for himſelf to. repair the houſes during 

the term, or the Leſſor covenant for himſelf ro diſcharge the Leſſee 

of all quit rents during the term; 1n theſe caſes it ſeems the Execu- 

tors and Adminiſtrators allo wiltþe charged after his death. 

If a Leſlee be ouſted by one? that hath title ; it ſeems an aRion of fic 257: 

Covenant will he for this ouſter againt the Executor or Adminiſtra- 

tor upon the Covenant 1n law, if he were put.out.in the life time of 

che Leſſor and not otherwiſe, for.if there be Tenant for life, re- 

muynder in fee to another, and the Tenant for life by the words 

\demtſc or grant] doth mak? Leaſe for.years and die, and after he 

in the remainder doth enter and put out the Leſſee for:years.; in this 

caſe he cannat upon this Covenant in Law charg- the Executors 

or Adminiſtrators of the Leſlor.. But upon an expreſs.Covznant for 

quiec enjoying he may. 
Ag or- Jafome caſes an Afignee ſhall be charged chough he be nat na- c«: 5:6: 
Grantecs.. | We _ mel], 


Heir. 
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med, and infome cafes ſhall not be charged though he be named, 
and in ſome caſes he ſhall be charged when he is pamed, as when 
the Covenant doth extend to a thingin eſſe, parcel of the demiſe, 
there the thi: g to be done is appurtenant and qzedammodo annex- 


ed to the thing, and ſhall binde the Aſlignee though he be not ex- 


prefly named, as a Covenant to repair, &c. But.if the Covenant be 


annexed to a thing not in eſſe before, but Je zovo to be ereted on 
thething, as to ſet upa new houſe, or the like z- in this caſe it will 
not binde the Aſſignees unleſs they be named inthe Covenant, And 
if the Covenant be to do a thing meerly collateral, in that caſe 
it will not binde the Aſſignees albeit they be named exprefly; Al- 
ſo when a contra& is perſonal onely, anda man doth binde him. 
ſelf and his Aſtigns, his Aſſigns ſhall not be bound hereby : as 
if onedemiſe ſheep or other flock of catte}, or any other perſonal 
Foods for any time, and the Leſſee doth covenant for him and his 
Aſhgns at the end of the term to deliver them in as good plighe 
as they were at thetime of the demiſe, or ſuch a price for them, 
and the Leſſee aſſignthem; in this caſe this Covenant will not 
bind the Aſſignee: But the Executors and Adminiſtrators of the 
firſt Lefſee are bound hereby. So if one demiſe a houſe and ſand 
with a ſtock or ſumof money for years, rendring rent, and the 
Leſſee doth covenant for him and his Aſſignees to deliver the money 
at the end of the term; in this caſe an Aſſignee ſhall not be 
bound by this Covenant as the Executors and Acminiſtrators of the 
Leſſee ſhall. : 

If a Leſſee covenant 2o repair the houſes demifed,or to diſcharge 
the Leffor de emnibws oneribus circa terram, Or the like ; intheſe 
caſes and ſuch like, albeit Aſſignees be not named inthe Covenant, 
yet Aſſignees and Aſſignees of Aſſignees i» i»finituw,and all others 
that ſhall come to the Jand by the a of law, or by the a& of the 
parties ſhall be bound and charged by this Covenant. 

If a Lefſee covenant for him and his Aſſigns to build a new houſe 
upon the land demiſed within ſeven years, and the Leſſee aflign it 
over , in this caſe the Aflignee is chargeable. But if a man covenant 
for him and his Aſſigns ro makea feoftment, obligatfon, or the like, 
in this caſe the Aſlignee ſhall not be charged albeit he þe named. 
And if the Leſſee covenant for himſelf, or for himſelf, his Executors 
and adminif rators only to build a new houſe upon the land demi- 
ſed,and rhe Leſſee aſſign over the land, and inthis caſe the Aſſignee 
is not bound by this Covenant, F 

If a Leaſe be made rendring rent, and if it be arear that the Leſſee 


his Executors and Aſſhhgns ſhall orfeit chree ſhillings four pence 
nemiue pens ond the Leſſee align theterm, inthis cafe it frems 
the Aſſignee ſhall be charged with the nomine pane. 
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And in all the caſes before where a covenant is broken, an aRion 
of covenant may be brought. Bur herein n -te,that howſoever in di- 
vers of the caſes before Aſſignees are chargeable upo 1 a Covenant, 
yet the Leſſee himſelf is not hereby diſcharged, but the Leſſor or 
Grantee of the reverſion hath eleftion to charge which of them 
he will Andtherefore if a Leſſze covenant forhim and his Aſſigns 
T0 repair, and the Lefſce aſtign; in this caſe the Leſſor may have 
His action of Covenant apainit either of them. And if a Leſſee cove- 
nant for him, his Executors, Adminiſtrators andAftigns to repair the 
houſes dewiifed, and he in reverſion doth grant away his reverſion, 


Chap; 


Fo; ” 1 
7 

Rr0-Coves« 
nant 324, 


Hil. 16, 
Jac.B.R. 
Curia Bret 


and the Leflee affign his eltace ; in this caſe albeit the Grantee of <6 cun- 


the reverſion have accepted the rent of the affignee of che term, yet 


he may {till have an Action of Covenant againſt the Executor of the 
Leſſee upon this covenant. So if a Patentee covenant for him and 


his aſſigns to repair, and heaſlign, the King may bave hisaRion 
againſt either of them. 


If A. and B.. do covenant for themſelves joyntly without more 
words, the-Covenant is joynt, and one of them cannot be charged 
without the other. Bur if they covenant for themſelves ſeverally, 


the Covenant is ſeveral, and they may be ſued apart. And if they 


'covenant joyntly and ſeverally; then the Covenant is joynt and 
ſeveral, and they may be ſuedeither way at the eleRion of the Co- 
'venantee. 

Where the Dced it ſelf whergin the Covenants are contained , 


erland. 


C9.5.23 


Dier 20, 


covenant ſbal! or the eſtate on which the Covenants as acceſſary to the principal © **? 
befſaid ro be 
-gone and dil- 
«charged. And 
-when 'nor. 


And how. 


doth depend, is gone and determined, there regularly the Cove- 
nants are gone alſo. And therefore ifa Leaſe for lite or years be ſur- 
rendred, whereby the eitate is gone, of a Deed become void by 
rafure or thelike, and there be Covenants contained in the Deed; 
by theſe means the Covenants are gone alſo. Bur this furrender 


'doth nor diſcharge the breach of Covenant which was before the 
42 Hill. 4- 
4 Jac. B. R- 


ſurrender. For if a Parſon leaſe his glebe for years, and after 
ſ1gn, whereby the Leaſe for years doth become void, in this caſe 
the Covenants of the Leaſe as to the time before the reGgnation ſhail 
be faid to be in force ilill. 
Where a Covenant is become igypoſſible to be done by the a& 07 
God, as where one doth covenant to ferve another ſeven years, 
and hedie before the ſeven years be expired, by this the Covenant 
is diſcharged. 
Where there is an expreſs Covenant in a Deed for quiet enjoy- 
ing, the implied Covenant is gone. Expreſſum facis ceſſae tx: 
' Cit mn 
By a releaſe of all Covenints from the Covenantee, the Cyven: - 
is diſcharged, ſo as the releaſe be by Deed, for a Covenant b+ + 
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nant wirh 8 to build a houſe by aday, 
italone, this is no diſcharge of the Covenant. 


A Warranty 


cannot be diſcharged by word. And therefore if eA by Deed cove. 
avd B dothywiſh him to let 


If che Leſſor accept the rent of the Leffee or his Aſſignee afrer a 
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Warranty'1s a Covenant real annexed to lands:or tenements 1. Warranty. 


dro Covenant broken, this doth not diſcharge the breach of the Cove- 
ckelors nant, but the Leſſor may ſue for it notwithſtanding. 
cale, And ſo wecome'to a Warranty being a ſpecial kind of Covenant, 

and therefore next in order to be ſpoken to. 

Cnay, VIII. 
Of a Warranty. 

Fincheley . ; A 
"Pp \ whereby a man and his heirs are bound to warrant the &id. 
tate " ſame. Or it is where a-man is bound to warrant the land or he- 


Co 1,2. 


ſuper Lit; 
365-481, 


Co. ſuper 
Lit. 383, 
384.370. 
365. 


reditament that another hath. And he that doth make this War- 
ranty, is called the Warrantor, and he to whom it is made, the 


Warrantee. 


Warranror. 
Warranrtee, 


There aretwo kinde of Warranties. 1. A Warranty in deed, 2. Quotplex. 
or an expreſs Warranty, which is when the ſame is expreſſed; 
i.e. when a Fine or Feoffment by Deed is levied or made in fee, or 
a Leaſe for life is made by Deed, comprehending Warranty, or 
which hath an expreſs clauſe of warranty containe&in ir, as when 
a Conuſor, Feoffor or Leſſor doth covenant to warrant the land 
tothe Conuſee, Feoffee or Leſſee, which is intheſe words. Ego 1.S. 
& heredes mei warrantizabimus & imperpetuam defendemus W.S. 
& hereaibus [uts tenementa predifta contra emnes homines 11 per 
petnum. And by the Statute of Bigams Dea; is made an expreſs 
Warranty during the life of Feoffor. 2. A Warranty in law, or 
an implied Warranty , which is when it is not expreſſed by the 
party, but tacite madeand implied by the Law, whereof ſee divers 
Examples infra: The Warranty-in Deed alſo, is either lineal, which 
ischus deſcribed. A Covenant real annexed to the land by him 
which either was owner or might have inherited the land and from 
whom his heir lineal or collateral might by poſlibiliry have claim- 
ed the land as heir from him that riade the Warranty, Or elſe it 
is collateral, which is thus deſcribed, A Warranty made by him 
that had no right or poſſibility of right to the land;, and is col- 
lateral to the rizle of the land... Alſo there is a Warranty which 
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doth, commence by diffeilinor Weeng; of all which edivers cx- 
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of it. 
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avid. 


. The fruit y- 4 k 
- effe& of ir, Ways conclude and bar tne Warrantor I1mſelt of the land ſo war: 


and what uſe ranted-for ever. fo that all his preſent and tutnre rights that he hath 
may be made gr may have therein, are hereby extin&t. And therefore if the 


A Warranty. Chap, 


ampleafrerwards: And note that all theſe things here are to be ap. 


plied ro Warranties of lands and concerning: free-holds and inheri- 
tances, for there is a Warranty of..goods and cattels in contracts 
of which we treat not here. 

The fruic and effe& of this Warranty in Deel is, thatit doth al. 


Father be diſſetſed, and the Son in his lite time releaſe all his righr 
to.the land to the difſziſor, and make-a warranty of the land in the 
Deed, and then the Father Gieth, and the right of tl;e land deſcend- 
eth to the Son; in this caſg 21beir the Releaſe doth not bar the Son, 
yet the Warranty doth bar him. And for the moſt part alſo 
it doth conclude and bar the Heirs of him.that made the War- 
ranty to whom the fame. Warranty doth: deſcend ro demand 
the ſame land againſt the Warranty, for if it be a lineal Warranty, 
it is a bar of an eſtate in fee ſimple withoat any Aſeers, 7. e, with- 
-out any other land: deſcended ro:him in feeſimple from the ſame 
Anceſtor that made the Warranty: And with Aſſets it is a bar 
-of aneſtateintail,, . And if itbe a collateral Warranty, it is with 
or without Aſſets a bar of an cſtate'tn fee ſimple or fee tail, and all 
poſibility:of right thereunto, and yet ſo-as it: doth nor paſs any 
eſttae or right, but onely binde the right ſo long as the Warranty 
;sinforce, for: if the Warranty be avoided; the right'may be re- 
vived. Butneither the lineal or collateral Warranty can enlarge 
an eſtate. Andtherefore if a Leſſor by Deed releaſe-to his Leſſee for 
life, and warrant. the land to him andhis Heire, this. doth not 
make his eſtate greater, neither wil} it bar-titles of entry or ati. 
-oniincaſes of Mortmain;conſent toa Raviſhor, Mortgage or Dower: 
And therefore if ian Anceſtor of the Lord 'hath title to enter npon 
-analiemationin Mortmain, and he rejeafe and make a Feoffinent 
with Warranty: this Warranty will neither-bar him 'nor his Herr. 
'So/if aicollateral:AnceRtor:will make a Warranty which doth after 
defeenduponione tharthath title of entry upon a condition broken, 
-this wilfnoc bar his emry, &-c- neither wi'l'it bar any right. that 
ſhall 'commence-afcer the Warranty made. And the Warranty 
'that-doth commence by diffeiſin doth not binde or bar any eſtate 
with ot:without'Afle:s, 

And in'cales. where the lineal or collateral Warranty is a bar, 
there if 'the' party be! impleaced-by him-or his Heirs that- made the 
Warranty, the party impleaded-thit is Tenantofthe land may plead 
4nd ſhew forth this Warranty againſt him, and demand Jodvnent 
'whether:-he cenitrary:to-his-'own Warranty ſhall' be ſuffere&or' re- 
ceived 'ro:detand:che' thing warranted | -andithis fn pleading: is 

-valled a'Rebutres: Andif,hebeimpleade8or ſiedby another = 
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Voucher. 
Nutd. 


A Warranty. © 
the land; then he to whom the Warranty ismade or his Heirs may 
vouch, 5.2, call in the Warrantor or his Heirs to warrant the land, 
And this isan interpleader in the nature of an action brought by 
the Warrantor againſt the Warrantee, wherein he that doth vouch, 
(cai'd the Voucher) is Demandant, and he that is vouched {called youeher: 
the Vouchee) is made Tenant or Defendant to the ation, and the Vouchee. 
Voucher is as it were out of the fuit. And this ſecond Tenant the Tenant by the 
Vouchee is called the Tenant by the Warranty. And hereupon ſhall Warranty. 
ifſue forth to the Sheriff a Writ to ſummon the Youchee to appear Wis. 
called a Summers ad Warrantiz.iydam. And if the Vouchee appear SUMMONS ad 
he muſt plead to the Voucher, and if he ſhew cauſe why he ſhould P#7aninzan: 
not warrant, that muſt be tried, and this ſhewing of cauſe is cal. Quid: 
leda Counterplea to the Voucher, but if he plead in avoidance ©ounterplea 
of the Warranty, it is called a Counterplea to the Warranty : And I 
if he cannot gainſay the Warranty, the ſtranger ſhall recover the og nk 
land demanded againſt the Voucher, and he ſhall recover as much  ,, ..... 
other land againſt che Youchee of the lands he hath or had at the ranty, Quid: 
time of the Voucher. And this recovery of other land is called a 
Recovery in value. And if the Vouchee hath at the time of the Vou-'gecovery in 
cher and recovery. no lands deſcended to him to anſwer the V Var- yalue. Qyie. 
ranty, but hath afterwardslands happening to himby deſcent from 
that Anceſtor, then he may have a reſummons and recover the land 
that doth after happen. Bur if the Sheriff return uponthe ſum- 
mons, that the Vonchee is ſummoned, and he doth make default, 
chen he ſhall have a Mignum cape ad valentiam, when if he make 
default again the Judgement ſhall be given againſt the Voucher, 
and he ſhall recover over the value againit the Youchee, and if the 
Vouchee appear, and then make defaulr, the Voucher ſhall have a 
Paruum cape ad valentiam, and then if he make default, Judge- 
ment ſhall be given as before. But if the Sheriff return upon the 
ſummons he hath nothing whereby he may be ſummoned, then may 
the Voucher have a Writ called Sequatur {ub [uo pericals; where- gequatur ſub 
upon ſhall go an Alias and P/gries, and if thelikereturn be made, ſ#o periculo. 
the demar.dant ſhall have Judgement againſt the firſt Tenant; but 4: 
he cannot recover in value againſt the Vouchee. And if the caſe 
be ſo,the Vouchee had a Warranty from ſome other for the land, he 
may dearraign, z. e. maintain the VVarranty over, and ſhall re. Dearaignmenr 
cover 11 value over allo againſt his Voucher in the ſame manner as del ” TART, « 
before. 5, 

Or the V Varrantee to whom the Warranty is made, or his heirs, 
r.ay at any time before they be impleaded for the land, if they 
will bring a Warrantia Charte upon the V Varranty inthe Deed a- Warrantia 
Saint the VVarrantor -or his Heirs, and hereby all the land Charte.Qzid ' 
the Heir of the VVarrantor hath by deſcent from the Anceſtor — 
that made the VVarranty at the time of this Y Yrit brought ſhall 
N 4 be 


A Warranty: 
be bound and charged with the Warranty into whoſe hands ſo- 
ever it go afterwards, ſo if the land warranted be after recover- 
ed fromthe Warrantee , he ſhall recover ſo much land over again 
of theotherland of the heir of the Warrantor, or of the War- 
rantor himſelf if he be living. And albeit the Warrantee or his 
heirs do- recover in this Writ, yet he may after upon occaſion 
vouch the Warrantor or his Heirs notwithſtanding. And here- 
if1 obſerveit is good. policy if a man ſuſpet any thing to bring 
this Writ of Warrants: { tarts betimes, becauſe it bindes all the 
land of the Warrantor from the time of the Writ brought, and 
= = of hisother lands he had before that time that are now a- 
iened. 
xWharwords: The words Des & concefſi, or Dedi onely ina Feoffment do make 
indclauſes mn 1 yrorranty, when an eftate of frank inber! doth 
aeed will Y, e of frank tenement or inheritance dot 
make a War- Pals by the Deed. Bnt the word Conceſſi only, or Zemiſi > conceſſi, 
ranty. Or not. do not:make ſuch a Warranty. And by force of the Statutes of Bi» 
| gamr, chap.6. Deadiis made an cxpreſs Warranty during the life of 
the Feoffor. 

The word, 1arrantize, or Warrant is the only apt and effeual 
word to make anexpreſs Warranty or a Warranty in Deed, and 
therefore this word only is uſed in Fines. And the words Defengo, 
er Acquitro, albeit they be commovly uſed in Deeds, yet of them- 
felves wichout the other, wil}not make a Warranty. 

faman by Deed doth grant to warrant land to / FS and his heirs, 
and the Warrantor doth not binde his heirsto the Warranty; or 
doth not warrant to / FS and his Heirs but to 7 Sonely ; or doth 
warrant to / $ and his Aſtigns, and not to ] S and his Heirs, 
or doth binde himſelf and his heirs ro warrant the land, but doth 
not ſay how long, nor againſt whom, theſe are good Warranties, 
'but how they ſhall be taken ſee afterwards. 
© ate A Warranty in Deed may be annexel to eſtates of inheritance 
things a war. Or free: hold, and char not only of corporeatthings which paſs by 
ranty may be livery, as Houſes Lands, or the like bur alfo of incorporeal things 
- annexcd and * which liein grant, as Advowſons, Rents, Commons, Eſtovers, and 
excended. And the like, which ifſve out of lands or tenements, and that not onely 
+ j == to inheritances in eſſe, butalſo to ſuch as are newly created, as a 
_Y man(ſomeſay) may grant a rent &c. &4e novo, out of land for lite, 
in tail, or infee with Warranty. Soa Warranty inlaw may ex. 
tend to a rent newly created, and therefore if ſuch a rent be grant- 


Chap. 8, 


Co. ſuper 
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Lit. Set, 
733+C9, &o 
17,18, 


IDier 4 3» 
Co. tuper 
Lit. 3d t, 


Co ſuper 
Lit, 366, 


355, 


ed inexchange for anacre of land, this Exchange and. Warranty 


therennto annexed is good. But a Warranty may not be annexed to 
an eſtate or Leaſe for years, albeitit bea Leaſe of one thouſand 

ars, nor to atiy'other chatre), and therefore in all actions the 
which Leſſee for years may haveas treſpaſs cc. a Warranty can- 
not be pleaded in bas 


A- 


UMI - 1< 
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Co. fuper. A Warranty _- be madeupon any kind of conveyance, as upon 


Lit. 372. * 
365. Lir Fines, Feoffments, 
g 


. m— upon releaſes and confirmations made to the Tenant of the land, al- 
beit he that makes the releaſe or confirmation hath no right to the 
land,c>c. And yet ſome ſay, that by a releaſe or confirmation where 
there is no eſtate created, or tranſmutation of the poſſeſſion, a 
Warranty cannot be made to the Aſlignee. But if A be ſeiſed of 
* Jand in fee, and B doth releaſe to him, or doth confirm his eſtate in 
fee with Warran'y to him, his Heirs and Aſſigns, in this caſe all 
men agree this Warranty to be good, and ſoalſo it ſeems it is in 
the caſe laſt before, and that both the party himſelf, and the Aſig- 


nee may vouch, 


Co-ſiper A RR inlaw may be good in his creation, albeit it be made 6.VVh 
3 


12 without Dee 


for if a man by his laſt Will and Teſtament deviſe wn _ 


185 


ifts,cc. alſo a Warranty may be made by and - 


good 


lands to another man for life, or in tail, rendring rent ; to this e- Law. And 


ſtate there is a Warranty in Law annexed. 


how it ſhall 


Co. ſuper The words Dedi & conceſſi, or Dedi onely in a Feoffinent, make Par and binde, 


Lir 38% a good Warranty in law, But the word Conceſi onely in Fine or 


_— Feofiment, doth not make a Warranty in law Andalbeit there be 
450, an expreſs Warranty in the Deed, yet this doth not take away the 


implied Warranty ofthe law. And this Warranty in Law by Deas 
&& conceſſi, or by D:di only, is a general Warranty during the life of 
the Feoffor. 
co.fuper Every Partition and Exchange implieth init, and hath annexed 
Li. 103 to it a ſpecial Warranty in Law, and how it ſhall bar and be exten- 
ded, feein Exchange. 
- Every tenure by homage Anceſtrel, where a Tenint and his An» 
ceitors have held land of a Lord, and his Anceſtors time out of 
minde by homage hath a Warranty in law annexed to it, by which 
the Lord is bound to warrant to the Tenant and his Heirs. 

If one make a gift intail or Leaſe for life of land by Deed or with- 
out Deed reſerving a rent, or of a rent-ſervice by Deed; in theſe 
caſes there is annexed an implied Warranty againſt rhe Donor or 
Leſſor, his Heirs and Aſſigns: 

Co.furer When Dower is aſſigned to a woman,thereis a Warranty in Law 
ur. 384 included, which is that the Tenant in dower being impleaded, ſhall: 
vouch and recover in value a third part of the two parts whereof 
ſhe is dowable. 

4 Pu And this Warranty in Law 1s of the nature of a lineal Warranty, , 
12” and ſhall binde as a lineal Warranty onely, for ic doth never bar 
any collateral title. And henceit is, that this Warranty and aſſets 

_ inſome caſes is a pood bar, asif Tenant in tail exchange for other 
lands which are deſcended to the iſſue, and he hath accepted of 

them, or if not,that other lands are deſcended co him, Bar if tenant 


in tail of lands make a gift in tail or Leaſe for life rendringrent _ 
ie ; 


Co.4.20, 


Co. ſuper 
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die; in this caſe this is no bar. And yet if other Aſets in fee ſimple 
defcend, this Warranty in Law and Aﬀets is a good bar. 

Toevery good Warranty in Deed that mult bar and binde theſe . . 
things are requiſite. 1 That the perſon that doth Warrant, be a «, 35;. 
perſon able, for if an Infant make a Feoffment in fee of land, and 
And how it thereby dorh binde him and his Heirs to Warrant the land, in this 
ſhall bar and caſealbeit_ the feoffment be onely voidable, yet the Warranty is 


7. What ſhall 
be faid a good 
Warranty in 


bind. Infant. y0j4 2, Thatthe Warranty be made by Deed in writing, for if a 


man make a feoffment by word, and by word binde him and his tic.s%2, 
Heirs to warrant the land; this is nota good Warranty, So if a 73% _ 
man givelands to another by his laſt Will, and thereby binde him ric. ;s:. 
and þis Heirs to warrantic; this Warranty albeit the Will be in 
writing, is void» 3. That there be ſome eſtare to which the War- c«,0..4, 
ranty 1s annexed, that may ſupport it, for if one covenant to war- out 
rant land to another and make him no eſtate, or make him ane- **? © 
ſtate that ts not good, and covenant to warrant the thing grant- 
ed, in theſe caſes the Warranty 1s void. ;. That the eltate to co.fuper 
which the Warranty is annexed, be ſuch aneſtate as is ableto ſup- 7757": 
port it, and therefore that it be a Leaſe for life at the leaſt,for if one ; 
make a Leaſe for years of land, and binde himſelf and his Heirs to 
warrantthe land; this is no good Warranty, neither will it have 
the effet of a Warranty : but this may amount to a Covenant on 
which an action of Covenant may be brought, 5 Thatthe War- 
rancy deſcend upon him that is Heir of the whole blood by the Com. &2: 
mon Law to him that made the Warranty, and not upon another : Lit. fol. 
For if Tenant in tail in Burrough Engliſh (where by cuſtom the =o 
youngelt Son is to inherit) diſcontinue the tail, and have iſſue two 
Sons, and the Unclereleaſe to the diſcontinuee with Warranty and 
dieth ; this is no good Warranty to binde the Son. So if 1n this 
caſe Tenant in tail diſcontinue the tail with W arranty, &-:. ha- 
ving two Sons, and die ſeiſed of other Lands in the ſame Bur- 
rough in fee {imple, to the value of the landin tail; the youn- 
ger Son is not barred by this Warranty. $0 if one give his land 1; for. 
to the eldeſt Son, and the Heirs males of his body, the remain- '6:. 
der to the ſecond Son, &c. and the eldeſt Son doth alien with 
Warranty having iſſue a Daughter and die; thisis no good War- 
ranty to bar the ſecond Son. So if Tenant in tail have if. 
ſue two Daughters by divers venters and die, and they enter and a 
ſtranger doth diſſeiſe them, and one. of them doth releaſe all her 
right, and biade her and her Heirs to warrant it; in this caſe 
Warranty is not good to bar the Siſter : But if they had been by 
one venter, contra. $0 if two Brothers be by demi-venters, and co.cuper 
the eldeſt doth releaſe with Warranty to the diſſeiſor of the Uncle, it: 337+ 
and dieth without iſſue, and the yol\ngkedieth ; this is no good 71g. | 
Warranty to bar the younger Broz 


Lit.ScQ. 
757 


WW A cis me 


l 
be tor a Warranty muſt ever- 
more 


Chap. 8. A Warranty. 
more deſcend upon him that is Heir at the Common Law to him 
averA thatmadeit. 6, That he that is Heir do continue to be ſo, and 
ww that neither the deſcent of the title nor the Warranty be interup- 
ted, for if one binde him and his Heirs to warrant, and after is 


attainted of Treaſonor Felony, and die; this Warranty doth-not 
binde his Heir. So if Tenant in tail be difſeiſed, and after re- 


leaſe to the difſeifor with Warranty, and afrer the Tenant in tail 
is attainted of Felony, and hath iſſue and die, this Warranty will 


c0.80.96, NOt binde the iſſue. 7. That the eltate of free-hold that is to be 


97. ſuver barred be put toa right before or at the time of the Warranty. 


Lir.593- made, and that heto whom the Warranty doth deſcend, havethen 
but a right to thy land, for a Warranty will not bar any eſtate 
of freehold or inheritance, in eſſein poſſeſſion, in reverſion, or re- 


mainder, that is not diſplaced and put to a right before or at the . 
time ofthe Warranty made, though afcer at the time of the deſcent 


of the Warranty, the eſtatefof freehold or inheritance bediſplaced 
and deveſted. Andtherefore if there be Father and Son, and the 
Son hath a rent-ſervice, ſuit to a mill, rent-charge,rent-ſeck;common 
of paſture or other profit apprender out of land of the Father, 
and the Father maketh a Feoffment in fee with Warranty and dieth; 
this ſhall not bar the Son of the rent, common, &-c. And albe- 
it the Son after the Foffment with Warranty, and beore the 
death of the Father had been diſſeiſed, and ſo betng out of poſſeſſi- 
on, the Warranty had defcended upon h'm, yet this Warranty 
ſhould not binde him, So if my collateral Anceſtor releaſe to 
my Tenant for life with Warranty and die, and this Warranty de- 
ſcend vpon me, this ſhall not bind my reverſion or remainder. But 


if in the caſe before the Son be diſleiſed of the rent, &-c. . And 


affirm himſelf to be difſeiſed by the — of an Aſliſe (for 
otherwiſe he ſhall not be ſaid to be out of poſſeſſion of a rent, or 
the like) and after the Father doth releaſe with Warranty and die; 


in this caſe the collateral'Warranty ſhall binde and bar the Son. 


of his rent, cc. And if in the laſt caſe my Tenant for life bediſſei- 
ſed, andmy Anceſtor doth releaſeto the difſeifor with Warranty 
Lir- Set. and die; this is a good Warranty to bar and binde me. 2. That 
74... the Warranty do takeeffe& in the life time of the Anceſtor , and 
that hebe bound by ir, for the Heir ſhall never be bound by an 
expreſs Warranty, but where the Anceſtor-was bound by the 
fame Warranty, an1therefore a Warranty madeby Will is vord. 
co. ſuper 9, That the Heir claim in the ſame right that the Anceſtor doth, 
 corif onebea ſucceſſor onely in caſe of a Corporation, he ſhall 
Lit. Set, Not be bound by the Warranty of a ngtural Anceſtor. _ 10. That 
72%£0.1, the Heir thatis to be barred-by the Warranty be of full age. at the 
Coper Lir, time of the fall-of the Warranty, for if my Anceſtpr make a Feoft- 


3% ment; -ora releaſe witly Warranty, and atthis rime ] am within . | 
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age, "and after hedie, and the Warranty deſcend upon me within 
age; this Warranty (hall nor binde me : bur if I become of age af- 
cer the Warranty of my Anceſtor, and before his death, in this 
caſe the Warranty may bar me. And in the firſt caſe it will 
bar mealſo, whiles it is in force; butT may by my entry avoid 
it. Andthe ſamelaw isof a woman covert. And yet if the en- 
try of an Infant or womancovert be not lawful when the Warran- 

ty doth deſcend, in this caſethe Warranty ſhall binde themas well 
as any other, for ſuch a 'Warranty cannot be avoided but by 
entry and avoiding the eſtate, And where the Husband is with- 
inage at the time of the deſcent of a Warranty to his Wife, and 
the entry of the Wite is taken away, there the Warranty ſhall bind 
the Wie. 

If lands be givento A for life, and after to the next heir male of q, , ,. 
A and the heirs males of the body of that heir male, and A having 4484.3. 
iſſue F, makes a Feoffment of the land with Warranty to 7 F this is þj'4#* 
a good Warranty, and a bar tothe iſſue, for a man may be barred ** 
of his right by a Warranty which he could never avoid, as where 
Leſſee for life is diſſeiſed, and a collateral Anceſtor of the Leſſor 
doth releaſe to the diſſeifor with Warranty and die, and this doth 
deſcend upon the Leflor , by this he is barred. 

A Warranty made for life or in tail is good, and ſhall binde for ,. .. 

- folong time, as if Tenantin tail of land let it fyr life, the remain- 738. co. * 
der to another in fee, and a coſlater.1 Anceſtor doth confirm the {4p*7 5 
eſtate of the Tenant for life and die, and the Tenant intail hath * ” 
iflue ; this is a bar to the iſſue during the life of che Tenant for life, 
Andinthis caſe upon a Voucher the recovery in value ſhall be puc 
for life onely. 

If one make a gift intail, and grant to warrantthe land given 
according to the gift, this Warranty is good no longer then the 
eſtate doth laſt. And no Warranty that a Donor can make in this 
caſe can bar him of the land, ifthe Donee die withour iſſue, and the 
eſtate determine. 

And where aWarranty doth bar, it isentxyeg and doth extend to 
all the land, and to all perſons upon whom it doth deſcend, and is ©9-# 52. 
a bar of all the "right that every one of them hath inthe land, ſo ;% © 
thar if they have all right joyntly or ſeverally, or one onely hath 
all the right, and the reſt noae, he tha hath the right is barred. And 
therefore if lands begiven to A, and the heirs of his body and for 
want of ſuch iſſue to E his ſiſter, and the heirs of her body, and 4. 
doth make a Feofiment with Warranty,and die withour ifſue having 
two ſiſters E and S; this isa bar to E for the whole, albeit the War 
ranty deſcend on her and another. 

If there be Tenant for life, the remainder to his Son and Heir <*57* 
apparent in tail, andthe Father doth make a feoffineat in fee with 
Hes EE NE. .  - 
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Warrantie and dieth ; in this caſe this is a good Warrantie, and- 
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will bar the ſon, albeic ic be made of purpoſe co bar him, But if by 
agreement and covin between him and'A. and B he nt3ke a Leaſe 


to A. who makes a feoffinent in fee to B, to whom the Father doth 
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releaſe with Warrantie, thinking by a collateral Warrantie to bar 
his ſon, thisis no bar, for this Warranty began by*diſſeitin :' Ar d 
it inthefirſt caſe the ſon doth enter in thelife time of the Fach:r 
upon the land, he doth avoid the Warrantie, 

If the Father be Tenant for life, the remainder to the next heir 
male of the Father, and to the heirs males of the body of ſuch next 
heir male, and the Father makes a feoffment to 1. S. with Warranty 
and dieth ; it ſeems this is a Warranty good bar to the heir ; and in 
this caſe the heir cannot enter in the life time of his Father, for he 
cannot be heir male unto his Father, until his Fathers death. 

If Tenant for life make a feoffment with Warranty, or be diſ- 
ſeiſed, and a releaſe with Warranty, and he in reverſion being heir 
to the Tenant in life doth-not enter, but ſuffer the- Leſſee for life 
to die, and thereby the Warranty to fall and deſcend upon him, 
inthis caſe rhe Warranty generally is a bar without any aſſets. But 
if he that doth ſo alien, c.be Tenant by the courtelte,this is no bar 
to the heir without aſſets in fee ſimple from the Tenant by the 
courteſie , and then it is a bar for ſo much. And if the hei 
for want of this aſſets at the time doth recover the land 
his Mother, and after afſets doth deſcend from the Father, in this 
caſe the Tenant ſhall r.cover the ſame land of the Mother again. 
And if ſhe that doth ſo slien, ©c. to be Tenant for life ot the 
inheritance or purchaſe of her deceaſed Husband, or givenuntg 
her by any of the Anceſtors of her Husband, or by any other per- 
ſon ſeiſedto the uſe of her Husband, or of any of his Anceſtors , 
in this caſe her alienation, releaſe or confirmation with Warranty 
ſhall not binde the heir whether he have affets-or not. But if a man. 
convey lands to the uſe of himſelf, B. his wife, and the heirs of his 
body, and they have iſſue C, and the father dietb, and C, difſeiſerh 
his Mother, or getteth a feoffment from a difſeiſor, and then ſuffer- 
exh a recovery with a ſingle Voucher, and after the Wife doth re- 
leaſe to the recoverer with Warranty, in this caſe the Warranty 1s: 
a barto the ifſue, and not void by the Statute of 11 H. 7. 

If the Husband that is ſeiſed of lands inthe right of his Wife le. 
vy a fine, or make a feoffment in fee with Warranty, and the wite 
dieth, and then the Husband dieth : this Warranty ſhall not Finde 
the heir of the Wife without aſſets of other land in fee fimple from 
the Father, albeit he be not Tenant by the courteſie, but it is- be- 
fore h-r death that he doth make the eſtate and the Warranty..Bat 
2 Env levied by the 1'nebard and Wife, in this caſs is a good barto- 
the heir, c 
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Tf Tenant in tail that is in of another eſtate, r. either by diſlciſin, 
or by the feoffment ofa difſeifor, doth ſuffer a common recovery , 
and a collateral Anceſior of the Tenant in tail doth releaſe with 
Warranty to the Recoverer, and after the Recoverer doth make a 
fcoffment to uſes executed by-the Statute of 27 H.2, and afcer the 
collateral Anceſtor dieth, in this caſe albeic the eſtate of the land 
be transferred inthe poſt b: fore the deſcent of the Warranty, yer 
it ſhall binde. So if he to whom the Warranty is mace ſuffer a com* 
mon recovery, ©:d after the Anceſior dieth. Burt f Tenant in 
dower infeoff a villain with Warranty, ard the Lord of the villain 
enter into theland before the deſcent of the Warranty, and after 
the womandieth , this Warranty ſhall not binde che right of the 
heir. So if a collateral Warranty be made to a Baſtard and his heirs 
and living, the Anceſtorthe Baſtard dieth withour iſſue, and the 
Lord by eſcheat doth enter , and after the Anceltor dieth, ch:1s 
Warranty doth not binde. 

A collateral Warranty may deſcend upon an ifſue in tail before 
the right deſcend, and yet be good with this difference , that che 
right be in eſſe in ſome of the Anceſtors of the heir at the time of the 
deſcent of the Warranty, as ifa Tenant in tail diſcontinue the tail 
in fee, and the Diſcontinmee is diſſeiſed, and the brother of the Te- 
nant in tail releaſeth all his right, ec. to the difſeiſor with Warran- 
ty, and dieth without iſſue, and che Tenant in tail hath ifſus and 
dieth; in this caſe the iſſue is bzrred; But otherwiſe it is where the 
right is not in ze in the heir or any of his Anceſtorsart the time of 
the fall of the Warranty, as if Lord and Tenant be. and the Te- 
nant makea feoffment in fee with Warranty, and after the feoffee 
doth purchaſe the Seignory, and after the Tenant doth ceaſe, in 
this caſe the Lord ſhall have a Ceſſavir, for a Warranty doth never 
bar any right that doth commence after the Warranty. 
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If the caſebe ſo that if no ſuch Warranty had been made by Lir- 5e&. 
the Father or other Anceſtor, the right of the lands or rene. 7**?*'+ 
al Warrancy, Ments ſo warranted, had or might have deſcended or come from 
And how ſuch the ſame Anceſtor, and that from and by him that made the 


y ſame Warranty , ſuch a Warranty is a lineal Warranty, As 


if a man be ſeiſed in fee of land , and make a feoffment of it 
to another , and binde him and his heirs to warrant the land , 
and hath iſſue and die, and the Warranty doth deſcend upon the 
iſſue; this is a lineal Warranty, for thatif none ſuch had been, 
the right of the land had deſcended to him as heir to his Father, 
and he muſt have made his deſcent by him. And if there be Grand- 
father, Father and Son, and the Grandfather be diſleiſed, an1 the 
Father releaſe to the diſſeiſor being in poſſeſſion with Warranty, 
&£. and dieth, and after the Grandfather dieth , this is a lineal 
Warranty to the Son, and albeit 1a this caſe the Warranty _—_ 

£10re 
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Lit. Set- before the right, yetit isa good bar., And if there betwo Bro- 
3 thers, and the Father is diſſeiſed, and the eldeſt Brother doth re- 
leaſe with Warranty, and die without iſſue, and after the Father 

dieth, and the Warranty doth deſcend to the younger Son, this 

Co. 1.66, isa lineal Warranty to hum. And if lands be given to A. for life, 
_ the remainder to his right Heirs, and he doth mak? a feoffment 
with Warranty anddie, this is but a lineal Warranty: And if 

two Parcenours be, and the eldeſt enter into all the land to her 

own uſe, and then doth make a .feoffment with warranty and 

dieth without ifſue, this as to her own part is a lineal Warranty, 

Co.8.12. but asto her Siſters part its a collateral Warranty. And in every 
of the 1aw Caſe where one doth demand an eſtate tail, if any Anceſtor of 
vt-War- the iſſue intail, whether he had poſſeſſion of the land or not , 
” hath madea Warranty, andifthe iſſue, that were to bring a Wric 
of Fermedon, may or might have by poflibility by ſome matter 

that might have been done conveyed to himſelf a title by force of 

the gift by himthat made the Warranty, this is a lineal Warran- 

ty. Asif a man be ſeiſed of land of an ellate tail to-him and the 

Heirs of his body begotten, and make a feoffment of it and bind 

him and his Heirs to warrant it, and hath iflue and dieth , this Ware 

tit. *ea, ranty deſcending upon the ifſue is a lineal Warranty. And if lands 
719, bhepgiventoone and the }3eirs Males of his body, and for want of 


ſuch iſſue to the Heirs Femiles of his body, and the Donee doth - 


make a feoffment with Warraity, and hath ifſue a Son and a 
Daughter and dieth, this Wapranty is lineal to the Son, and if 
the Son die without ifſfue male, it is a lineal Warramy from 
the F ather to the Daughter, But if the Brother in his life time 
releaſe to the Diſcontinuee, exc. with Warranty, cc. andafter di- 
eth without iſſue, this is a collateral Warranty to the Daughter. 
LieSeft. Tf lands be given to the Husband and Wife, and the Heirs of ther 
7'4% tx0 bodies engeadred, and they bave iffue, and the Husband dif. 


continue and die and after the W xe doth releaſe with Warranty 


coſuper 2nd die, this is a lineal Warranty. And if lands be g.ven to a 
Lit. 375, Manand a woman unmarried, and the hers of their two bodies, 
and they intermarry, and are difſeiſed, and the Husband doth re- 

leaſe with warranty and 0teih, end after the Wife die:h, this is a 

tic&s lineal Warranty to the ifſue for all the land. And if Tenant in tail 
718. bave ifſue three ſons and diſcontinue, and the middle Brother doth 
releaſe with Warranty, anddie without iffue ,, and after the Father 

dieth, and after the elder Brother dieth without iſſue, ſo that the 
Warranty doth deſcend to the-younger Brother, this is a lineal 
warranty to him. And if a Father give land to his eldeſt Son and 

the heirs males of his body, cc. the remainder tothe ſecond Son, 

ec. if the eldeſt ſon alien in fee with Warranty, &-c. and hath f- 

| ſue female, and dteth without iſſue male ; this is a lineal. Warcanty 
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"to the ſecond. Andinall theſe caſes of a lineal Warranty; __ 
right of the eſtate to be barred 'be the right of an eſtate in fee DodFx:, 
ſimple, it is a bar wichout any allets: For th2 Rule is, That as to 157-55, 
him that demandeth fee ſimple by any of his Anceſtors, he ſhall * © 
be barred and bound by a lineal Warranty that doth deſcend up- 
onhim, unleſshe be reſtrained by ſome Statute, But it doth not 
binde the right of an eſtate in fee and tail withour aſſers, for in 
that caſe the Ruleis, Thet as to him that demandeth fee tail by 
Writ of Formedon in the Deſcendor, he ſhall not be barred by a 
lineal Warranty , unleſs he hath aſſets by deſcent in fee (imple, 
of other land from the ſame Anceltor that made the Warranty ; 
and then it is a bar for ſo much onely as doth deſcend to him and 
no more. 

And yetif the iſſue in tail do alien the aſſets deſcended and die: in 
this:caſe the iſſue of that iſſue is not barred by this Warranty and aſ- 
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Writ of Formedon, and is barred by judgement by reaſon of the 
Warranty and aſſets : in this caſe albeit healien the aſſets 5 freryards, 
et the eſtate tail is barred for ever. 

If tenant for life do alien in fee with Warranty, or be diſſciſed ard coz 7. 
releaſe to the difſeifor with Warranty and dye, and che Warranty 222.710. 
thisis a collzteral War- 725. * 
ranty. So ifthe Leſſee for life be diſſeiſed, and a collateral Anceſtor 
of him in reverſion releaſ: with Warranty and die, and the War- 
ranty deſcend on him in reverſion. this is a collateral Warran- 


ty, forthatis collateral which is collateral to the title of the land. —_ 
And if a tran ſeiſed of lands in fec have iſſue two Sons. and the f.- & <:.15:. 


ther dieth, and the younger Son doth enter, and doth alien the land 
with Warranty, and die without iſſue: this 1s no collateral Warran- 
ty that is deſcended on the elder brother, 

And if a Son be diſleiſed of his own land, and-brins an 4.1, ©, 
Afiiſe, and after the Father doth releaſe to the diſſeifor with War 
ranty and dieth : This Warranty that doth deſcend to the Son is Fit. fc8. 
a collateral Warranty. And if a Father difſeiſe his ſon of the land ©** 
he hath of his own purchaſe, without any intent to alien afterwards 
and to bar his fon, and after he doth make a feoffment with L 
Warranty, anddie beforethe entry of his ſoa, ſo that the War- 72. 
ranty doth deſcend, this is a collateral Warranty. If there be 
Father and two Sons, and the F:ther is diffeiſed, and the youn- 
ger ſon doth releaſe with Warranty to the difſeifor and dye co. ture: 
withour iſſue, and then the Father dierh : In this caſe the Warran- it 385: 
ty now deſcended 1s a collateral Warranty. If a Leaſe be made 
for life to the Father, the remainder to his next Heir, and the Fa- © 
ther is difſeiſed and doth releaſe with Warranty and dieth : this is 
a collaterel Warranty to the Heir, And if the Husband diſcon- y' 
tlnue » 
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hap. 8. A Warranty. 

tinue the; Cight of his wife, and an Auceſtor collaterall to the wife 
to -whom- ſhe is heir deth releaſe with warranty and dye, and after 
the husband dieth, this is a collateral warranty and a bar to her. 
And in every caſe where a man doth demand an eſtate tail by a 
writ of Formedon, if any Anceltor of theifſue in tail which hatch 
or hath not poſſeilion maketh a warranty, and the iſſue that is de. 
mandant canndt by any poſlibility that may be done convey to him 
a title by force of the gift, from and by him that made the warcan- 
ry ; this is a collateral warranty, as1f tenant intail diſcontinue the 


'fail and die, having iſſue, and the uncle of the iſſue doth releaſe 


Lir. gc, 
708. 


Lit.Sect. 
716, 


with werranty to the diſcontinuee, and die without iſſue, fo that 
the warranty doth deſcend on the iflue in tail ; this is a collateral 
warranty, $0 if ſuch a diſcontinuee make a feofiment in fee, or be 
diſſeiſed, and theunclereleaſe wich warranty to the difle. for , or 
feoffee, and die wichout iſſue, and the warranty doth deſcend on 
the iflue ; this is a collateral warranty. If a tenant in tail have 
three ſons, and diſcontinue the tail in fee , and the middle brother 
doth rele.ſe to the diſcontinuee with warranty , and after the te- 
nant in tail dieth, this is a collateral warranty to the elder bro. 
ther. If one have iſſue three ſons, and givech land to the eldeſt, 
and the heirs of his body, and for want of ſuch iſſue to the middle, 
and the heirs of his body. the remainder to the third, and the heirs 
of his body , and the eldeſt doth diſcontinue the tail in fee witch 
warranty, and die without iſſue; chis is collateral to the middle 
ſon. In the fame manner it is in caſe where the middle fon 
hath the ſame land by force of the ſame remainder, becauſe his el- 


der brother made no diſcontinuance but died without iſſue of his 
body, and after the middle brother doth make a diſcontinuance 


713» 


Lit.ScR, 
Jol; 


warranty to the youngeſt ſon. 


with warranty, cc. and dieti: without ifſue; this is a collateral 
And in this caſe if any of the 
ſons be difſeiſed, and the father that made the gift, &c. re- 
leaſeth to the difſeiſor all his r.ghe wich warranty ; this is a 
collaceral warranty to that fon upon whom the warranty doth 
deſcend, If lands be given to A, and the heirs of his body, and 
for want of ſuch iſſue to E. his tifter, and the heirs of her body, 
and A. doth make a feoffment with warranty, and dye without 
iſſue, having two ſiſters Z and F, this isacollateral warranty to 
EF. Tf lands be given to a man and the heirs of his body be- 
rotten, who taketh a wife and hath iſſue a ſon by her, and the 
husband doth diſcontinue the tail in fee and dieth, and after . 
the wife doth releaſe to the diſcont nuce with warranty a..d dieth, 
and the warranty doth deſcend to the ſon, this is collateral to 
him. If tenant in tail diſcontinue the tail in fee, and the dif- 


continuee is difleiſed, and the brother of the tenant in tail doth 
relcaſe to the diſſeifor with warranty in fee, and dieth withour if- 


ſue, 


py grey other Anceſtor for years, or at: will, and he by hisdeed doth in- 699 700. 


_ 


A Warranty, Chap.s8. 
foe, and the tenant in tail hath iſſue anddieth , this is collateral 

as to the. ifſue. If tenant in tail have iſſue twodaughters, and die, 

and the elder enter into all to her own uſe, and thereof make a fe- 
offment in.fee with warranty, and dye without iſſue, this warranty 

as to the other filters part is collateral, but not as to her own. If co.cup:, 
the husband and wife , tenant in ſpecial tail, have iſſue a daugh- Lit: 373. 
ter, and the wife die, and the husband by a ſecond wife have iflue 
another daughter , and diſcontinueth in. fee and dieth, and a col- 

lateral Anceltor of the daughters releaſe to the diſcontinuee with 
warranty and dieth, and the warranty deſcend upon both the 
daughters, this is a collateral warranty to them. If lands be gi- 

ven to one and the heirs males of his body, and for want of ſuck 

iflue to the heirs females of his body , and. the father die, and the 
brother releaſe with warranty, and dye without ifſue, this is colla- 

teral to the daughter. Tf tenant in tail. make a leaſe for life, the ,. ... 
remainder to another in fee, and a collateral Anceſtor doth con- 738. * 
tirm the eſtate of tenant for life with warranty and die, and af- | 

ter the tenant in tail dye having iſſue, this is a good binding col- mop agyy 
lateral- warranty during the eſtate for life, And in all theſe and taper Lit, 
ſuch like cafes of a collateral warranty ; whether the right 7+ _. 
be the right of an eſtate tail, or the right ofan eſtate in fee- Srar.of 
{imple that 1s to be barred, it is a barre without any aſlers, tor in this "png = 
caſe the rule 1s, rhat a collateral warranty is a. bar to him that Co, ſuper | 
6emandeth fee ſimple , and alſo to- him that demandeth fee tail, £1529. 
without any other deſcent of lands in fee ſimple , fo thac the heir 7.chap.20, 
on whom the ſame warranty is deſcegded , can never have the 

dand ſo- warranted, whiles the warranty doth continue in force 

but is bound thereby, except it be in ſome ſpecialcaſes reſtrain- 

ed by A& of Parliament, as where the husband aloneduring his 

wives life, or after her death , being tenant by the curteſie make 

a feoffment by fine or deed of his wives land , which ſhe hath 

by deſcent or purchaſe, with warranty ; this will not bar her 

heir without aſſets of other lands in fee ſimple deſcended from 

the ſame Anceſtor that made the warranty. Or where a wife 

after her husbands death , ſhall alone, or with her ſucceeding huſ- 

band alien, releaſe, confirm, or diſcontinue with warranty;the land 

ſhe hojdeth in dower , or in tail, ofthe gift of her former husband, 

or any of kis Anceſtors; this. warranty is voydable, and wyll not 
bind with aſſets. 

If the ſcn purchaſe land, &c. and after let it to his father, or any 2. «2. 


70 | 


. 70 + /O Jo 
feoff a ſtranger , and that with warranty, and after dyecth, where- #jach 82. 


dorh begin by by the warranty doth deſcend upon the heir, this warranty ©: fupe”- 


Diſſeifin. And 
what ſuch a 


doth work. 


13-12 
doth commence by difleiſin. So if tenant by Elegit, Statute Litt. 367 


Merchant , Guardian in Chivalry , or Soccage, or becauſe of Nur- 
ns rure 
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cure, make a feoffment with warranty, and this. warranty doth def. 
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cend on his heir ; this. warranty doth commence by diffeiſin. 50 if 
one that hath no right at ail enter into my land,and make a feoffment 


- toanother with 'warranty. So if one Coparcenor enter into the 


Co. $. 30s 
ſuper Lit, 
266, 367, 


whole land, and make a feoffment in fee wich warranty, this war. 
ranty as to the one moity doth begin by diſſeiſin So if father and 
ſon purchaſe lands to them joyntly, &c. and the- father alien. the 
whole to another with warranty, &c. and after the father dieth, 
this warranty as to the one moity doth begin by diſleifin. .. But.if 
the purchaſe be to them two and the heirsof the ſon it is otherwiſe, 
for if the ſon enter in the life time of the father, the warranty is a- 
vowed for all, but if hee doe not enter, then as to the fathers moity 
it 1s a colliteral warranty, And if the purchaſe be to the father 
and ſon and the heirs of the father, and the father alien wich 
warranty , &c. in this caſe the warranty ts good for the 
whole. 

If the father be tenant for life, the remainder to his ſon and heir 
in fee, and the father by covin and conſent of purpoſe to bar the 
heir by a collateral warranty, maketh a leaſe for years, to the end 
that the leſſee ſhould make a feoffment in fee, that the father my 
releaſe to the feoffee with warranty, and all this.is done accor- 
dingly, and the father dieth, and the warranty doth deſcend to the 
ſonne; in this caſe the warranty ſhall be ſaid to beginne by diſ- 
ſeiſin, Butifthe father in this caſe make a feoffment in fee with 
warranty and die ; this is a good warranty to binde the ſonne 
albeit it be done of purpoſe to bar him. So if one brother make 
a Sift in tail to agother, and the uncle doth difſeiſe the donee, and 
inteoffeth another with warranty, the uncle dieth and the war- 
ranty deſcendeth on the donor, and then the donee dieth without 
iſſue, this warranty doth begin by diſſeiſin. So if che father and 
ſon, and a third perſon be jointenants in fee, and the father ma- 
keth a feoffment in fee of the whole, with gwarranty, and dieth, and 
then the ſon dieth, in this caſe, as to the part of che third per- 
ſon, and to the part of the ſon,.the warranty ſhall be ſaid to 
begin by diſſeiſin, But releaſes at this day by a tenant for lite, 
to a difſeifor or any other without covin, albeit it be to the 
intent to barre him in reverſion, ſhall barre him, for intent with- 
out covin and diſſeifin ſhall not avoid a warranty. And exam- 
ples of warranties that do begin by diſſeiſin, have theſe qualities: 
1. That for the moſt part the diſleiſin is done immediately to the 
heir that is bound by the warranty. 2. The warranty and dif- 
ſeiſin are ſimul and /emel. Andyet if a man diſſeiſe another with 
intent to make a feoffment with warranty, albeit the feoffment 
be madetwenty years after the, diſſeifin, yet ic ſhall be ſaid to be 
a warranty that doth begin by difſeifin, But in all theſe caſes 


of warranties that do begin by diſſeiſio, this is the rule , That 
| O2 the 
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they ar* cha [ren void'and without force as to all others but to 
the parties themſelves that do make them; and therefore they do 
not bar or binde any others at all of their right that have any. 
And the fam: Law is ef a warranty that doth begin by abatement 
or intruſion; that is, when an abatement or intruſion is made'of 
purpoſe to make a feoffment in fee with warranty. Ando allo itis 
where the tenant dieth without heir, and' an anceſtor of the Lord 
doth enter before the entry of the Lord, and make a feoffment in fee 
with warranty ; inthis caſe this ſha!l not binde the Lord, becauſeir 
doth begin by wrong. 
"1 All warranties ingeneral are favourably taken in Law, becauſe 
warranty ſhal they are part of mens fſurances Every warranty in Law is taken 
be caken, for, and hath the effeR of a lineal warranty. 

The warranty that is made by Dez &- (onceſſi, Or Dedi only <,,,. g,; 
ina feoffment is and ſhall be taken for a general warranty againlt 5. 17-, 
all perſons to the-feoffee and his, heirs, during the life of che feoffor 
onely; albeit there be no. ſervice referved by the deed nor heir na- 
med: but it ſhall not extend to the aſſignee of the feoffee. And if 
there be any lervice reſerved on the deed, then it ſhall extenq againſt 
the heir alſo. | 

The warranty in law thatis made upona gift in tail, or leaſe for Co. 4. 8r, 
life. rendring rent, is a ſpecial warranty againſt the donor and g,. — 
lefſor, and his heirs and aſlignes ſo that the donee or leſſte may 
vouch the grantor after the grant- of the reverſion, or the grantee 
of the reverſion afrer the atturnment of the tenant at his eleRion. 

The warranty in law that ts made upon an Exchange. is ſpecial in C0.4. 121. 
diverſe reſpe&s, for it extendeth rec;procally to, and: againſt the — = 
heirs ofboth parties, and it doth: exten& onely to the ſame land 
that is giverrin exchange, and none other ; and no uſe can be made 
of it but by voucher, for no #.-ranria Carte doth lie upon it. So 
alſo the warranty that is made in dower, is taken to extend only to 
the other two parts of the land. 

The warranty in law that ismade upon the tenure of Homage <,, fer 
Anceltre), extendeth reciprocally to the heirs, and againſt the heirs Lir. 384- 
of both parties. 

Ifa feoffment be made of land to three jointly, and the feoffors 
do warrant the land to the feoffees and every of them, this war- 
ranty ſhall be joint and not ſeveral. Bnt if theeſtate be ſeveral, 
as if one grant white acre to «, and black acreto PB, andprant to 
watranttheland to them, and either ofthem; 1n this caſe the war- 
ranty ſhal' be ſever: 1. | 

'" 1fa- man of full age, and aninfant join in a: feoffmznt with war. co. cuper 
. ranty,; this ſhall be taken for a good warranty as to the whole for £its 367: 
_ himthat is of full age and void for che infant, and not void-in-part 
and good in part. . Pr fi 
If a man wake a feoffingnt in fee, and bind his heirs but.not himſelf [7 be 
0. 
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to warranty, in this caſe and by this, his heirs ſhall not be bound, 


and it ſeems alſo that it will not binde the warrantor himſelf. Bur 
if a man binde himſelfro warrant, and not his heirs by the feoffe- 


42. Kelw. ment; in this caſe the feoffor himſelf is bound to the warranty 


108, Co. 6 
69. 
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bur not his heirs, for itis a maxim of Law, That the heir ſhall ne- 
ver be boun! to any expreſs warranty, but where the Anceſtor was 
bound by the ſame warranty. If one make a feoffment to B and his 
heirs, and thereby doth grant to warrant the land and doth not fay 
fo B and his heirs , yet this warranty ſhall betaken to extend to 
them. But ifthe feoffor doth grant to warrant the land to FP, and 
doth not fay to his heirs, this ſhall not extend to his heirs. And 
if in this caſe the warranty be to Z and his aſlignes, it ſhall not ex- 
tend to his heirs, neither ſhall the aſlignees take advantage of it after 
the death of B, And ifthe warranty = 3 B and his heirs, and nor 
to his aſlignes alſo , this ſhall not exftnd to his aſlignes. If one 

make a feoffment to A : h-bendum to him and his heirs, and binde 

himſelf and his heirs ro warrant the land i» forma predifta; in this 

caſe the warranty ſhall extend to the feoffee and his heirs, 

If one grant to warrant landto another and his heirs, and doth 
not ſay againſt what perſons, this ſhall be taken for a general war- 
ranty againlt all men, 

If one make an eſtate and grant to warrant the land, but doth not 
ſay how long, this ſhall betaken for as long as the eſtate to which 
the warranty 15 knit doth faſt 

It a warranty be made again{t any ſpecial perſons, it ſhall extend 
to them and no kr al itſhall extend inall caſes for and to all 
titles and entries upontitle, and it ſhall not in any ſuch caſes extend 
to tortious and unlawful entries | 

If a man be ſeifed of a rent-ſeck, 'fſuing out of the Manor of 
Dale, and he take a wife, and the husband doth releaſe to the 
terre-tenant, and warranteth zrrementa preaztta and dierh, this 
warranty ſhallexiend to the rent, as well as to the land, and there- 
fore if the wife ſue for her thirds of the rent, th- terre-cenant may 
vouch rhe heir, And regularly the warranty doth extend jto- all 
things iſſuing out of the land, viz. to warrant it in the ſame man- 
ner and phght as it was in the bardsof the feoffor, and he ſhall 
vouch as of Jands difcharpged. And therefore if grantee of a rent, 
erant it to the tenant of the land on condition, and the tenant 
doth make a feoffment of the land with warranty : in this caſe the 
warranty ſhall no: extend to the rent, albeit the feofſment te made 
of the land diſcharged of the rent. Andif a woman have a rent- 
charge in fee, and ſhe doth intermarry with the tenaxt of the land 
and a ſtranger doth releaſe to the tenant of the land with warran- 
ty : this warrant: ſhall not extend to bar: any aRionto be brought 
alter the death of the wife for the rent. . Butif inthiscaſethe re- 

gE=©= ERR ©. _ 
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nant make a feoffment in Fee with warranty and dieth, the Feoffee 
ina ci in vita brought by the wife ſhall vouch as of lands diſchar- 
ged at the time of the warranty made. Soif tenant in taile of a 
rent-charge purchaſe the Ind and make a feoffment with warran- 
ty, and the iſſue bring a Formedon of the rent, the tenant ſhall not 
vouch, &c. 

Allthoſe that are parties to the warranty, /, ſuch as are named Co.ſuper 
12. Who may jn the Deed regularly, ſhall take advantage of the warranty, as if 2 
ER one doth warrant land to another, his heires, and affignes; in this 
and how and | caſe both the heirs and the aſſigns may take advantage of it,and they 
againſt whom both may vouch or rebut, or have a FWarrantia carte, fo as they 
Ir maybe come in in privity of eltate, for otherwiſe the heire or aſlignes can, 

G =_ not vouch, or have a Farrantizcarte, and yet he may rebut not- 
Ignes, . ——_— 
notwithſtanding in divers caſes. But thoſe thar are not named for the 
moſt part ſhall not take advantage of the warranty. and therefore 
if land be warranted to / FS. and not to him and his heirs, or to him lh 
and his afligns, or to him, his heirs and aſſigns; in theſe caſes nei- 
ther the heire nor the aſſiznee may vouch or have a Warrantia 
carte; and yet in ſomeLaſes where it is ſo, the aſlignee or tenant of 
the land may rebur, 

The warranty annexed to an Exchange or Partition, by Dear,and Co. Caper 
by homage Anceſtrel, doth alwaies goe in Privity, and therefore ©* 7*+ 
an aſſignee in theſe caſes can take no advantige of it And yet in 
the caſes of Exchange and D-4, an afſtgne? may rebut Burt the 
aſſignee of a leflce for life may take advantag? of the warranty in 
law annexed to his eſtate. 

If onegrant to warrant land to another, his heirs and aligns; in ©2: 5-77, | 

this caſe the heirs, or afſignes, heire of the afficnee, or affignee of = mp 
the heirs of the Feoffze, or afli=nzs of alliznees in infivitum, ſhall 
take advantage of the warr.nty, And therefore if one infeoffe 
1S$. to have anz to hold to him, his.heirs and affignes, and war- 
rant the land to him, his heirs and aflisns, and «7 doth infeoff: 
B and his heirs, and B dicth , in this caſe the heire of ZB ſhall 
vouch as aſſignee to. 4. And if one infeoffe 4 and B H bendum 
to them and their heirs, and warrant the land to them, their heirs 
and aſlignes, and 4 die, and B doth furviveand die, ind his heir 
infeoffe (©, in this caſe C ſhall cake advantage of this warranty as 
aſlignee. If one infeoff2 4 with warranty to him, his heirs and 
aſlignes, and A doth infeoffe B, and B doth reinfeoffe A. In this 
caſe neither A or- his aſtignes thall ever take any advantage of 
this warranty. And yet if Z infeoffe the heir of 4 he may take ad- 
vantage of the warranty. 

If one make a feoffment by Deed with warranty to the Feoffee, his 

heires and aſſignes, and the Feoffee doth make a ſeoffment over to 
another by word without deed , in this eaſe the ſecond Feoffee _ 
ave 
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 AWarranty. 


_ + have all che advantage of this warranty, for anaſ nee by word 


Co, ſuper 


Lit. 383. 


Co. ſuper 
Lit, - $4- 


4.8 
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ſhall have the ſame advantage that an aflignee by deed ſhall have. 

Ifa feoffment be made with warranty to a man and his heirs and 
aſlignes, and he makea gift in tail the remainder in fee, and the 
donee make a feoffment in fee, this feoffee ſhall not vouch as 
aſlignee, but he muſt vouch his donor upon the warwanty in Law ; 
and yet he may rebut. 

[f lands be given to two, brethren in fee ſimple, with warranty to 
the eldeſt and his heirs, and the eldeſt die withour ifſue, in this 


Caſe albeir the other brother be his heire, {yet he ſhall have no ad- 
vantage atall by the warranty, becauſe he comes in above the war- 


ranty. But generally all that claime under the warranty ſhall take 
advantage thereof by way of rebutter, albeir they can take no other 
advantage by it. | 

It one make a feoffment to two their heirs and aſſigns, and one of 
them doth make a feoffment in fee, this feoffee in this caſe ſhall not 
raxe 2dvantage as allignee. 

Anatiignee of part of the land ſhall take advantage of a warran- 
ty, aS1t a man make a feoffment of two acres with warranty to him, 
his heirs and aflignes, and the feoffee doth make a feoffment of one 
acre of it to another ; in this caſe the ſecond feoffee ſhall take ad - 
vantage of the warranty as aſfignee. And therefore herein there 
is a difference between the whole eftate in part, and part of the eſtate 
in the whole or in any part, for if a man have a warranty to him, 
his heirs and aſligns, and he make a leaſe for life, or gift in tail 3 
in theſe caſes the leſſee or donee ſhall not take advantage of che 
warranty as aflignee ; but they may vouch the leſſor or donor upon 
the warranty in Law. Burt if a leaſe for life be made the remainder 
in fee ; ſucha leſſee may vouch as aſſtgnee upon the firft warranty, 
Ifthe father have a feoffment made to him and his heirs with war- 
ranty, and he make a feoffment ro his ſon and heire with warranty ; 
in this caſe the ſon may take advantage of the firſt warranty after his 
fathers death, 1fa man infeoffe a woman with warranty, and they 
intermary and are impleaded, and upon the default of rhe husband 


- thewifeis received , in this caſe ſhe may vouch her husband. Er fc 


e converſe. If a woman infeoffe a man with warranty, and they in- 
rermary and are impleaded : the husband in this caſe ſhall vouch 
himſelfand the wife. 

He that coraes into the land meerly by a& of Law in the poſt, as 


= afl. $1. the Lord by Eſcheat, or the like, ſhall never take advantage of a 
37 


warranty, and therefore if tenant in dower infeoffe a villain with 
and the Lord of the villaine enter: or a feoftment 
bee to a baſtard with warranty, and he die without iſſue, and 
the Lord enter by Eſcheat: in theſe caſes the Lord ſhall never 
take advantage of theſe warranties. But otherwiſe it is where a 
WEE O04 man 
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man comes to the land by limitation of uſe, or a common recove- 
ry, which is by the a& of che party, for if tenant in tail being 
in of another eſtate, 5. by diſſeiſin , or Feoffmenc of a diſſeiſor 
ſuffer a common recovery , and a collateral Anceſtor of the te- 
nant in tail doth releaſe with warranty to the recoveror, and 
after the recoveror doth make a feoffment to uſes which are ex- 
ecuted by the Statute of 27 HY. 8, andafter thecollateral Ance- 


for dieth, in this caſe the terre-tenants may take advantage of 


the warranty by way of rebutter , albeit the eſtate be transferred 
11 che Poſt. So if he to whom the warranty is made, ſuffer a 
-common recovery, and after the Anceſtor dieth; the recoveror 
May take advantage of this warranty by way of rebutter, for any 
man that hath the pofſcſlion of land , albeit he have no deed to 
ſhew how he came by the poſſeſſion of ir, or how he is aflignee, 
may-reburt the demandant, and ſo bar him, and defend his own 
poſſeſſion, And therefore the tenant by the curteſie, donee in 
tail that is in of another eſtate, an aſlignee by force of a warranty 
made to a man and hisHheirs, feoffee of a dovee in tail may rebut 
and bar che demandant by the warranty. 

If oe infecffz another of an acre of ground with warranty, 
2nd hath iſſue rwo ſons, and Gieth ſeiſed of another acre of land 


Chap. 


ge 


Co. ſuper 


Litt. 396. 
1,Ed.3.12, 


of the nature of Burrough Engliſh ; in this caſe albeit the warranty 5-1{-7-2- 


deſcend upon the eldelt fon onely , yet both the ſons may 
be vouched. And fo alſo it 1s of heirs in Gavetkind; the eldeſt 
ſhall be vouched as heir to the warranty, and thereſt inreſpe&t 
of the inheritance. And in like fort the heir at the common law 
and the heir of the [part of the mother ſhall be youched , or the 
'heir at the common law may be vouched lone at the eleRtion 
of the tenant, And 1n'like ſort the httr at the common law ſhall 
be vouched with the heir in Burrough Engliſh. And fo alſo a baſtard 
ſhall be voached with a m#/:r. And if amandieſeifed of certain 
lands in fee, having iſſue a ſon and a daughter by one venter , and 
a-ſon by another, and the- eldeſt ſon-entreth and dieth , and the 
l:nd: doth: deſcend to the (iter ; in this caſethe warranty doth de- 
fcend onthe ſon, and hemay be vouched as heir, and the ſiſter alſo 
may be vouched as heir to the land. 


If ewo make a feoffment with warranty, and the one die the co.3.14. 


| ſurvivor ſhall not be charged alone wich the warranty, bur the heir 
of him that is dead ſhall be charged alſo. And if two be bound to 


warrant land,and both of them die; the heirs of both of them ought **£< 35. 

robe vouched, and ſhall beequaſly charged, And if the heir be vou- 

ched inthe ward of three ſeveral perſons the one of them onely ſhall 

not be charged, but they ſhall be charged equally, _ 

 Ifa Womanan heir of the diffeifor, infeoff me with warranty,& af- co fuer 

-ter ſhe is maried to the diſſeiſſee-; in this caſe 7 may take advantage - 
| [4 


{0n,er Litr. 
386, 
16.H 7.13 


Litt. 365. © 
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this warranty __ the diffeiſee, and rebut him upon it, if he ſue 
| So if the husband. and wife ſue me for the land of 


me for the lan 
his wife, and I have a warranty of a collateral Anceſtor of the 


husbands deſcended to him, in this caſe I may make uſe of this to 
6.f2per Dar the busband and wife. | 
yit.39z A warranty lineal or collateral may be defeated. determin-d, or 
394 avoided in all or in part. And this is ſometimes by matter in Law, 


and ſometimes by matter in de:d. 


142-3.022 ranty annexed thereunto is g5n2-alſo. And thereforeif an eſtate 
143. FCailto which a warranty is annexed be ſpent, the warranty is deter- 
povege mined. Andif a min make a piftin tail with warranty, and after the 
3 done: doth make a fe»ffment and die without 1ſſue, the warranty 
is gone, $0 if tenant in tail diſcontinue the tail, and the diſconti. 
nuee be 4dieiſed, or make a feoffment on condition, and a col{1- 
teral anceſtor of the ifſuereleaſe to che difl-iſor or feoffee, on con- 
ditien, with warranty, and after the diſcontinuce doth enter upon 
the diſſeifor,, or on the feoffee for the condition broken , in theſe 
caſes the warranty made by the colhteral ar ceſtor is gone. So if 
a Seigniory be gran ed with warranty , and the tenancy eſcheat ſo 
that the Seigniory isextin@,; hereby alſo the warranty is defeated. 
So if a collateral anceſtor heretofore had releaſed with warranty : 
and then had entred into Religion, this warranty had bound , but 

ifafter he had been dearraigned the warranty had been defeated, 
Co.fuper Af the Father mike a Feoffinent to-his. ſon-and heir apparent , 
eit.354- with warranty and die, ſo that the-warranty doth deſcend upon 
rancy.27. the ſonne, hereby the warranty is gone. And yet if a Feoffment 
be made to a manand his heirs, and he dieth leaving iſſue daugh- 
rers:- in this caſe the warranty ſhall be divided and is not determi- 


ned. 
p22 4a. If tenant in tail doth mzyke a feoffment to his Uncle , and after 
743- the Uncle doth make a Feoffment in fee with warranty, &c. to ano- 


ow ther, and afrer the Feoff:e of the Uncle Goth reinfeoff again the 
Lir.ce&, Uncle, and after the Uncle doth infeoff a ſtranger in fee withouc 
744 warranty, and dieth without iſſue, . and the tenanc in tail dieth , 

hereby the warranty made to the fiſt feoffee is defeated. So ifthe 


Uncle make the Warranty to the feoffee, his heirs and aſſigns,. and 


take back an eſtate in fee, and after doth infeoff another. Bur if. 


one make a feoffment with warranty to the feoffee, his heirs and 
afſignes. and the feoffee doth reinfeoff the feoffor and his wife, or 
_ the feoffor and a ſtranger; in theſe caſes-the warranty is not de- 
feated , but doth continue ſtill. Soif two de make a feofftment with 
warranty to one, his heirs, and aflignes; and the feoffee doth rein- 
feoff one of the feoffors, in this caſethe warranty is not gone.. And 
if in the firſt caſe the feoffee make an eltate to his Unclein call or for 


If the eſtate ro which the warranty is annexed be gone the war- determined, 
or avoided. 


And iHow.Or. 


\fe. 
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ſhall be ſaid to 
be defeated, 


nor, 


202 


Releaſe, 


Defeaſancec. 
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life ſaving the reverſion, or a leaſe for life the remainder over &c, 
in this caſe the warranty is only ſuſpended. 

If one make a feoffment or releaſe with warranty, and after ig at. Co Cuper 
tainted of treaſon or felony , hereby the warranty is gone ; and aa 
albeit he doe afterwards obtaine his Pardon yet the warranty is 
not revived. | 

If a feoffment with warranty be made to two or more, and they c. 6. r2. 
being Jointenants doe after by deed make partition , by this the 
warranty is determined. $o if two Jointenants be, and one of 
them difſeiſe the other, and he that is diſſeiſed doth recover in an 
aftiſe and hath Judgemeat to hold in ſeverally; hereby thewar- , ,,;.,.. 
ranty is determined, * So if 4 and Z be Jointenants of white Hil. 22.1:c: 
acre for life, and A by finedothgrantto B rorum & quicquid ha- Fo EY: 
bet in tenementis;, hereby the warranty 1s gone, But if a Partition $hcles caſe 
be made by Judgement upon a writ by force of the Statute of 13 
H. $8. this doth not defeat the warranty fallen to them, bur it ſhall 
be divided between them, and they ſhall all of them take advantage 
of 1t. 

If one infeoffe three with warranty to them and their heires, and Co: ſuper 
one of them releaſe to one of the other two, hereby the warranty I 
is gone for that part, But ifone of them rc leaſe to the other two 
inthis caſe the warranty is not gone but doth continue, and they 
may vouch upon it. 

If one enfeoffe two men and their heires, and one of them doth co. forer 
make a feoffment in fee : hereby the warranty is not determined, it. 355: 
but the other may take advantage of it notwithſtanding. 

If che party that hath the warranty or the eſtate to which the war- ©, ;... | 
ranty is annexed releaſets him that is bound to warrant all warran- Li. 393. 
ties, or all covenants rea}, or all demands: by either of theſe ire. 72.4 
leaſes the warranty is gone. Soalſo if by a defeaſance made between 748: 
the parties it be agreed the warranty ſhall de void, by this defea- 
ſance the warranty may be voidalſo. Or if it be fo agreed that 
the warrantee or his heires &c, ſhall not vouch, ar have a Warras- 
tia carte; by this the warranty 1s avoided in part. 

If tenint in taile doth infeoffe his Uncle which doth enfeoffe a® c,, ſuper 
nother in fee with warranty, if in this caſe the feoffee releaſe the Lit. 29 
warranty to his Uncle, hereby the warranty is extin&. But if a 

gift in taile be made with warranty, in this caſe a releaſe made by 
the tenant intaile of this warranty will not extinguiſh ir. | 

If the parties between whom the warranty is, intermary, hereby Co. ſuper 
the warranty is ſuſpended during the coverture in ſome caſes OT”. 

If tenant in taile doth make a tcofiment in fee with warranty, and Co. ſvper 
diſſeiſeth the diſcontiruee, and dieth ſeiſed, *this doth ſuſpend the + #3®: 
warranty. 

If ewo make a feofiment in fee and warrant the land to the Co ſuper 
b Py ns ee oa pe nes” oe 
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feoffee and his heirs, and the feoffee doth releaſe the warranty to 
one of the feoffors, this doth not determine the warranty of the 
other asto themoity. So ifone doth infeoff two with warranty, 
and the one of them doth releaſe the warranty , this doth not ex- 
tinguiſh the warranty for the other moity, but it doth continue til, 

A warranty alſo may loſe his force by taking benefit or making 
uſe thereof, for after a man hath once taken advantage thereof in 
ſome caſes, hecan make no further aſe of it: of which read Co. /uper 
Lit 393. 

And now having done with Deeds in genera), and ſome of the 
parts thereof in ſpecial, weare in order to com? to ſome ſpecial kinds 
of deeds, wherein we will firſt begin with a deed of Feoffment: 


Cuwuar. FL 
Of a Feoffment. 


New jr _ 1. Doxatio feoai, {triftly and properly is the gift Feoffmenr. 

terms of | or grant of any honors, caſtles, manors, meſſuages, lands, houſes, Quid. 

roy rh or other corporal immovable things of like nature, which be he. 

Lir-9:,, editable to another in fee ſ1mple. 5, to him and his heirs for ever, 

57. by the delivery of ſeifin and poſſeſſion of the things given. And |. _ 
from hence comes the word 1»feeffe, for by this word and the words Oy 
Give, and Grant, ( as the molt apt words for that purpoſe ) is this 
kinde of conveyance moſt commonly made Hence alſo it is,that he 
that makes this feoffment, 1s called the feoffor, and he to whom it is Feoffor. 
made, the feoffee Alſo it is ſometimes but improperly called a feoff. Feoffee. 

tre Welt, Ment when an eſtate of free hold only doth pals. 

Sym. ©. This kinde of conveyance albeit it may be made in moſt caſes by 2-Qzetuplex. 

pirr5<tt-" word without any writing, yet it is moſt commonly done by wri- 

Co. ſuper ting and th's writings is then called a Deed or Charter of feoffment, 

ak — but hence is the diviſion of a feoffment by word, or a feoffnent by 

Et. 49,9. writing. Theancient forms and examples of theſe deeds are very 

112, _ brief, and yet they had theſe parts contained in them, 1, The 

hoe ph Premiſſes. 2. The Haberd-m. 3. The Texendum. 4. The Red 

13.6.3 dendeems. 5- The Clauſe of warranty, 6. The Is caus vei reſti- 

Co. fuper onsnm. 7- The Date. 8. The clauſe of Hiis reftibus. Hec 


Lir. 4237+ . . * py © . "RT . . . 
Perk, £e4. ſuit candida ins atatis fides & ſimplicitas que pauculis lineis um-- 


210. , , 

114 fide? fr mamenta poſrrerunt 
24 E.3.70. . 3 1 ' t 
Ya he <A * And this manner of conveyance, as.it is the moſt ancient kinde ” F ie natiee 
£*-©:.7» of conveyance, (o is it the beſt and m ſt excellent of all others, and rd 


: FE 5, {chre 


facias. 83, 1n ſome reſpe&s doth excel the conveyance by fineor recovery : 


(04-425 for it is of that nature and efficacy by reaſon alſo of the livery of 


Seifin 


4. Who may 


make or take 
a feoffment. 


And what ſha! 
be ſaid a good 
feoffinent. Or 
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Seifin evermore irſeparably incident to it, that it cleareth all diſfei- 
fins, abatements. intruſions, and other wrongfull and defeaſible 
titles, and reduceth the eſtate clearly ro the feoffee, when the entry 
of the feoffor is |awtv!}, which neither fine, recovery, oor bargain 
and fale by deed indented and inrolled, will do when the feoffor 
is out of poſſeſlion. And it pafſerh the preſent eſtate of the feoffor, 
and not only fo, bur barrech and excludeth him of all preſent and 
future right and poſſibility of right to the thing which is ſo cor- 
veyed, inſomuch chat if one have diverſe eſtates, all of them paſs 
by his feoffment, and ifhe have any intereſt, rent common, or the 
like, into or out of the land, it is extinguiſhed and gone by the 
feoffment. And further, it barreth the feoffor of all collateral be- 
nefits tonching the land, as condition, power of revocation, writs 
of error, attaint and the like, inſomuch that if a man make an eſtate 
of his land upon condition, or with powerto revoke it, and after 
he make a feoffment of theJand ;, by this he is barred for ever of 
taking advantage of the condition or power of revocation. Ir de- 
ſtroyeth contingent uſes gives away a future uſe incluſively, gives 
away a Seigniory incluſively, and gives away a right of ation : for 
both the feoffment and livery of ſeiſin incident thereunto, are much 
favoured in law, and ſhall be conſtrued molt ſtrongly againſt the 
feoffor, and in advantage ofthe feoffee. And beſides all chis, becauſe 
it is fo ſolemnly and publiquel - made, it is of all other conveyances 
moſt obſerved, and thereſore belt remzmbred 1nd proved. 

If the feoffmerit be made by deed, then muſt the deed be fo made, 
written, rezd, ſealed, and delivered, as all other deeds that are well 
made muit be. For which ſee Deed ſupra cap. 4. Numb. 5. 


no; and wi-at a feoffee, 1. a perſon capable of it, and able to take it, and a thing 


Filings _ grantab!e, and it-mult be granted in that manner as law requireth. 4z. Perk. 
quifite there. 


unro. 
1. Inreſpe 
of the per- 
ſors rhere- 
unto, and 
the quality 
of rheir e- 
ſtare. 
Men de non 
fane memorie. 
Femecoverr, 
Infanc,  -: 
Atrtaint pcr- 
ſons, 


4 common Jaw to take, 1s 


the villains of a common pcrion bejore entry, &c, allo excommuni- 


And for this therefore obſerve that whoſeever tis diſabled by the 


grant or leaſe. and many alſo that have capacity to take by ſuch 


conveyances, have no ability to grant by them, as men attainted of 3? hr 
2 1 £1. 7s 


treaſon; felony, or in a Premunire, aliens born, the Kings villains, 
Tdeots, mad men, a man deaf, blind and dumb from his nativity, 
a feme covert, an infant, and a man by dureſſe, for the feoffments, 
Fifts, 8c. of ſuch perſons may be avoided. Bur ſuch perſons as have 
committed treaſon or felony, if attainder do not follow ſuch as 
areattaint of hereſfte, a leper removed by the Kings writ- from the 
ſoctery of men, baſtards, ſuch as are deaf. dumb, or dlinde, that 
have underſtanding and ſound memory, albeit they-cannot expreſs 
their intentions otherwiſe then by ſignes, thoſe that are dranken, 


c_———_ wm. oa Gr» 


care 


And in every good feoffment that is made, there muſt be a ,.. c.... 
feoffor. ; a perſonable co grant the thing paſſed by the ſfeoffment , Numv. 4. 


Sect. 182, 
diſabled alſo to make a feoffment, gift, Bre. Fee ff- 
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cate perſons, and out-Jawed perſons, albeit rhe King take the pro. Outlawed 
fits of their lands, all theſe may make Feoffments, gifts, &c. ac.d ajl perfons. 
theſe have capacity to take by ſuch conveyances. - 

Perk. Set. A'woman that hath a husband alone and by her ſelfe without Feme covert. 

185, 1*% her husband, cannot make a feoffment of her own land and if ſhe 
doe fo it is void, albeit her husband agree to it. 

Fitz. Faiis Neither the head alone, nor any one or more of the members of 

& tet”, 4 Corporation agpregare of many alone may make a feoffment of 

Perk. Sect. any Of the land belonging to their corporation, Bt all of them 

2,7:+4> together may make a feoffment : .and if any of them be ſeiſed of land 
in his own right and in his natural capacity,he may make a feoffinert 
ofthis land as another man may doe; yea he may make a feoffmenc 
of this land to the ſame corporation whereot he is a head or member 
and ſopgive and take alſo in a divers capacity. 

a Feclefaſtical perſons cannot make feoffments, gifts, cc. of their Ezcleſiaftica} 
Lit. 4z, Eccleſiaſtical lands for longer time then three lives, or twenty one P<rions. , 
years, for all feoffments, gifts, grants, and leaſes by Biſhops, albeit 

they be confirmed by Dean and Chapter, or by any of the Col- 
ledges or Halls in either of the Univerſities or elſewhere, or b 
Dean or Chapters, maſters or gardians of any hoſpitalls, 'Parſons, 
Vicars, or any other having ſpiritual or eccleſiaſtical living are 
avoidable 
A man cannot make a feoffment to his own wife after the marriage Hus band and 
ts conſummate. Burt after a contra made, and carnal knowledg Wi 
had; he may make a feoffment to her, and ſuch a feoffneut will be 
good. 
Perk. Sea, One Jointenant cannot make a feoffment of his part of the land Jointenants. 
1979. tohiscompanion, for a man cannot give a poſleſſion to him that Tenanrs in 
_— hath ir before. And hence it is alſo that the leſfor cannot make a common. 
ments 26. feoffment to his leſſee for life, years, or at will. And yet perhaps a 
feoffment in this caſe if it bein writing, may worke as a confirmati- 
on, But one tenant in common-or one coparcenor may make a 
feoffment of his part o f the land to his companion -” 
If a man make a feoffment of anothers land, itis a diffeſin, but Difſet or and 
_ _ a good feoffment againſt all menbut the diſſeiſee himſelf. And if OTE 
Perk, Seft. four join ina feoffment of land, and three of chem have nothing in 
en; the land, and the fourth hath all the eſtate, this is a good feoff- 
ment, 
A diſſeifor 'cannot make a feoffment of the land to the diſleiſee, 
Perk. Sc& : but it will be void, for the difſeiſee will be remitt-d. Bur a diſſeiſee 
©, fiper May make a deed of feoffment, and a letter of atturney to enter and 
Lir.48,49- give livery, and ifthe atturney do fo, this will be a good feoffment. 
No feoffment, or livery of ſeilin can be made to the King, for he 
Fitz, fairs doth alwaties give and take by matter of Record. 


RR. - A ſcoffment may be made at this day, of any thing which _ Prerogative-. | 
(8 .- 


Perk. Si, 
1948 


Corpceration. - 


Tot "0 
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. 2, In reſpet lie in livery, by whatſoever tenure it be held, notwithſtanding the 
of che marteT cratute of Magna Carta cap. 32+ But in ſome caſes where a man £2: \"eer 
whereof 1715 4th alien his land held of the King, hemuſt have the Kings licence 21H. 
made, F wy af 
before hand to dee ir, or elſe he mult pay a fine to the King after- 975"? 
wards for not havinga licence. Burt of ſuch things whereof no li- 9. Gran: 5, 
very of ſeiſin can be made, no feoffment can be made. 
One may make a feoffment ofa moity, third, fourth, or fifch part _ . 
of his Manor or other land, and that by the name of a moity, third, Us. ig0. 
or fourth part. 
A feoffment may be made of an upper chamber over another mans f* ” 
houſe beneath, "I 
If there be a meadow of one hundred acres which time out of <2: 'vper 
minde hath been divided among(t divers perſons, and each perſon © 
hath a certain number of acres, but in no certain place, the cuſtome 
being to allot each perſon his number one yeare in one place and 
another in another alterais vicibus, in this caſe either of theſe per- 
ſons nay make a feoffment of his part by the name of ſo many acres 
lying inſuch a meadow without any bounding or deſcribing of it, 
If parceners have made partition of their land, that the one co. ſuper 
ſhall have it from Lammas to Eaſter to her and her heires, and the ©'* + 4 
other ſhall have it from Eaſter to Lammas to her and her heires, or 
that the one ſhall have it one yeare and the other the other yeare 
alternis vicibus: Orif they havetwo Manors daſcended, and they 
apree that the one ſhall havethe one Manor one yeare, and the 0- 
ther the other Manor the ſame year, and the next year that he that 
had the one ſhall have the other a/rerzis vicibus, for ever; in theſe 
caſes the parceners may either of them make a feoffment of this land 
or Manor. | 
If there be any leaſe for life or years in being of thatland or Co. 2« 32 
3.In ceſpet thing whereof the feoffment is made, and he that hath this leaſe for 74. pi 
of rhePre-- life or years, Or in hisabſence his bailife or ſervant keeping in the $*9: 22«. 
= - houſe or land whereok.the feoffment is to be made doth give leave _—_ 
ry gs and agree that livery of ſeiſin ſhall be given upon the houſe or land ne age 
on the land at by the leſſor himſelfor by his atturney, and for this cauſe doth leave Bro. Feofe. 
rhe rime of the poſſeſiion of the houſe or land, and thereupon livery of ſeifin is *"t* - 
tne feoffinent made; this isa g90d feoffment and a good livery of ſeifin, and yet ns 
ace. it doth not prejudice th: eſtate of the leſſee. And if the leſſor make Et 4948 
a feoffment of the land to a ſtranper by aſſent or licence of the leſſee ? * 
the leflee then being on the land; this isa good feoffment. In like 
manner as it is, where the leſſor doth enfeoffe a ſtranger to which 
the termor doth agree ſaving his! terme*And if the leſſor make ſuch 
an entry upon the leſſee for life or years as to put him out of poſſe. 
ſion of the houſe or land, and then he doth make a feoffment and 
livery of ſeiſin of it, or if the leſſor in the abſence of the leſſee his 
wife, ſervants and children enter upon the thing in leaſe and make 
a 
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a feoffment and livery of ſeifin thereof , in theſe caſes thereis a 
good feoffment to paſs the reverſion , for intheſe caſes when the 
leſſee for liſe or yeers doth reen:er, thelaw doth adjudge this co be 
an atturnment in law. But if a leflor will enter upon his leſſee, 
and againſt his will (the leſſee being ſtill in poſſeſſion of the land ) 
make a Feoffment of the land and give livery, this isvogdand can 
never take effe&t as a Feoffment. And therefore if there be a con. 
veyance made of a houſe and land thereunto belonging in leaſe, and 
the Feoflor come into part of the land, without the leave of the le(- 
ſee, and there make livery of ſeiſin of that part inthe came of all 
the reſt of the land, (the leſſee himſelf, his wife, echild,or ſervant 
being then upon any other part of the land, and eſpecially if they 
be in the houſe) this is no good feoffinent for any part of the land 
" .9.. but void for the whole. * And yet if the leſſee for years make an 
7.Jac-B-R. under-leaſe of part of the land to another, and the feoffor do h 
make a feoffment of this part, and give livery of ſeifin upon this 
part, in this caſe the poſſeſſion of the firſt leſſee in the reſidue will 
not hurt the feoffment or livery for this part, bur it is a good feof 
Co.tuper ment. Alſo if theleſſee give the leſſor leave to make livery and de- 
itt, 48, , , : 
part and leave a ſervant of the leſſee upon the land, inthis caſe ir 
ſeems his preſence upon the land whiles the livery is made will not 
hurt. And fo if the leſſee leave the poſſeſlion and leave nothing up- 
on the land but his cattel ; they will not keep his poſſeſſion, nor 
prejudice the livery of ſeifin. 
21.H.7,7, If a leaſe be made of one acre to one, and another acreto ano- 
Dier 18. ther, and the leflor make a feoffment of both theſe acres, and make 
livery in one of them in the name of both acres, this is no good 
Feoffment for the other acre. for by this livery he is not p.t out of 
poſſeilion of that acre, So if one make a feoffment of two Manors, 
the one in poſt flion and the other in leaſe, and givelivery of feifin 
of the Manor in poſleiſlion inthe name of both the Manors, this is 
no good Feoffment for the.other Manor, neither will it paſs by this 
Feoffment. So if one make a leaſe for years of a houſe, and after 
make a Feoffment in fee of the houſe and of a Cloſe adjoyning, and 
give livery of ſeifin of the houfe, the termros wife and Children be- 
ing then in the houſe, inthis caſe this is no good livery ne.ther to 
paſs the houſe nor the cloſe. | 
Perk. Sea, If leſſee for life, or years make a Feoffm-nt of the land, the leſſor Forteiture. 
— 362 being then upon the lan1and nor contradicting'iit, itleems this is 
" a good Feoffment, and that the preſence of the leffor upon rhe 
land, eſpecially if he do not contradi@ it, will not hinder the virtue 
of the Feoffment as againſt the Feoffor and all others : bur the leſ- 
ſor may enter afterwards ſor the forfeiture notwithſtanding it he 
leaſe. | 
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| feoffnent is good. And yet ſuch a feoffment after office with a par- 
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right of his wife , or that he hath joyntly with his wife, bis wife 


! being then upon the land and diſagreeirg to ic, in this caſe the 


feoffmert is g60d againſt the feoffor and all others but the wife, not- 
withſtanding her preſence and diſagreement, but the wife may after 
his death avoyd it. as 
If one joynt tenant make a feoffment ofthe whole land, his com- _— _ 
panion being then upon the land ; by this there doth pals no more 
but a moity, ard che feoffement is voyd as to the moity of his compa- 
nion, for the feoffment doth not give his moity. a 6 
Ifa man enter into my land by wrong, and make a feoffnent of it »-9. © 
to a ſtranger, I being then uponthe !and, this feoffment is vo1'd, for 
in this caſe the law doth adjudge me to bealwayesin, and never 
out of the poſſeſtt -n. 
If the King have any poſſeſſion of the land by wardfhip or 0- Perk. Se& 
therw ſe, the owner of the land can make no feoffment of it. And 3722: 


Feoftment, 
the. efore if the King be intituled to land by wardſhip, or primier +17. ; 
ſeiſin after office forn1, after the death of an anceſtor of one of 7 fa 
his tenants; in this caſe 1t-15 ſaid the feoffment of the heir is x H-7 5: 
void and paſſech nothing, for the King is ſtill in poſſeſſion. And ad 
if it be before office found it will be all one, for the office ſhall re- 490+ 

late to the death of the anceſtor. And yet in theſe caſes the 
feoffment is good againſt the heir himſelf, and all others beſides 

the King. If the heir before office found, enter and make a feoff- 


ment, and then the King doth pardon the feoffee, in this caſe the 


don is void, And the like law is if the entry be before office, and 
the pardon after the office; for this is void allo. Butifa man 
be outlawed for debt or treſpaſs, and thereupon the King hath the 
p*ofits of the lands, in this caſe the owner may make a feoffment of 
this land notwithſtanding, 

Divers perſons cannot make a feoffment but it muſt be by deed, Fits Fas 
as corporations and ſuch like: Alſo divers things cannot be gran- nw 
ted by a feoffment , bur che feoffment mult be madeby deed, for 3*© Gran 
a feoffment cannot be made of a reverſion of land, but it muſt be by a: 
deed. But a leaſe may be rnade of land to one for life, the remain- 
der to another in fee, and this may be done without any writing by 
word only. Alfo a feoffment may be made of the moity, third or ;;. 5 6. 
furth par: of a manor, or of a peice of land without deed. And yet 60 fuper 
if one be ſeiſed of » manor, whereunto an Advowſon is appendant, ©” 
and he makes feoffment of three acres parcell ofthe manor,together 
with the Advowſon to twe men, Haberd»m the one moity with the 
Advowſonto one of them, and the other moity to the other ; in this 
caſe the feoftment cannot be well made unleſs by deed. 

If a leaſe be made for five years, on condition that if the leſſee pay 
£0 the leſſor within the two firſt years ten pound, then that he ſh: ll 
| have 
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A, Feoffment , 
havethe land to himand his Heirs, or gtherwiſe-but for five years 
in.this caſe'if livery of ſeifin be made to the Leſſee beſore his entry, 
this is a good Feofiment.' Er ſoc de femalibus. 

Every Feoffment alſo, whether it be made with Deed or wichout 
Deed,mult be made with livery of ſeifin, and this livery of ſeifia muſt 
be made according to the rules of livery and ſeilin, herein «fter. laid 
down, for this is of the eſſence of a Feoffment, and a Feoffment is not 
accounted perfect until livery of ſeifin be made, for until chen the 
Feoffee hath onely an eſtate at will inthe land, and the Feoffor may 
put him out when he will. And if either of the parties die before 
the livery of ſeiſin be made, the Feoffment is void, and no war- 
rant of Atturney to make livery:can be executed after the death of 
the Feoffor or Feoffee, neither is there any remedy in chis caſe to get 


the aſſurance to be made perfe&, but in a Court of Equity. But in Equity: 


caſe where there are many Feoffees, there the death of one or ſome 
of them will not hinder the livery, but it may: bemade ro him or 
them that do ſurvive, we mult fee therefore in the next place what 
this livery of ſet 1s. ” 
Livery of feilin, or giving of poſſeſſion is a ſolemnity or overt 
ceremony required by Law, and uſed for the paſling of lands or te- 
nements corporal, as an evidence or teſtimonial of. the willing: de- 
parting by him that makes the livery from the thing whereof livery 
1s made, and the willing acceptance thereof by the-other party.: And 
this is as antient as a Feoffment, for no Feoffment is: made without 
livery of ſeiltn, albeit livery of ſertin be ſometimes made upon other 
conveyances, And it w:s frit invented as an open and notorious 
a&t to this end, and that by this means the Countrey might take no- 
tice how lands do paſs from man to man, and who is:owner thereof, 
that ſuch as d:ve turlethereunto may know againſt whom to bring 
their actions, and that others may know'that have cauſe;, of whom 
to take Leaſ2s,and of whom to require wardſhips, &c. And by this 
means if che title come in queſtion, the Jury can the betrec- tell in 
whom theright is. And of this livery of ſeiſinthere be-rwo kinds, 
r. A hvery in Deed. 2. A livery.inLaw,called a lvwery within'view. 
The hvery in Deed is when the Feoffor, Dor or, oz. by himſelf-or 
another taketh the ring of the door of the houſe, ora turff, or 
x1rwig of the land, and delivereth the fame upnthe land unto the 
Feoffee, Dow:e,cc. inthe name of ſeilin of_the: houſe, : or feifin of 
the lard.' Andthis is Gone ſometimes by: the parties/themlſelves if 
they be preſent, -and fomenimes in'thejr ablence by:theirAtturneys 
oriprocuratgrs — in law.1tswhere the Feoffor fairh ro- the 
Feoffee being in view of theJand, T give you yonder houſe to you 
and your: Heirs; £0 enter tnto the fame and take poſſeſſion: thereof 
accordingly, or thelike. - _ | 2" 9189 O 2:26 
- Becauſe this manner of. conveyance-by Feoffinentis ſoantient , 
ect, P therefore 
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A Feoffment. 
therefore this ceremony (being inſeparably incident to a Feoffment) 
is much favoured in Law : And therefore it is expounded and taken 
ſtrongly againſt him that doth make it, and beneficially for him to 
whom it is made. And'for this cauſe ic worketh not onely to tranſ- 
mit the preſent eſtate, but alſo co bar all preſent and future rights 
and Poſſibilities. If therefore one make a Leaſe for lifeto / $, the 
remainder to the right Heirs of 7 D ( which 7 D is then living) 
and give livery of ſeifin according to the Deed, in this caſe albeic 
he in remainder be not capable of this remainder, yet by the livery 
it ſhall paſs out of the Feoffor, and ſhall be in Abeyance during the 
lifeof /$. So if a Feoff.nent be mide to one, &- heredibus, with- 
outthe word [ Sz and livery of ſeiſin be made of the Deed, this 
livery perhaps-may make the eſtate good. 

8. Wherein Livery of ſeiſin is needful, and maſt be had'and made in all caſes 
in what caſes where any eſtate of Fee ſimple, Fee tail, or for a mans own or a- 
ir is requiſite. nother mans life is made or granted by writing or word , inthe 
_—P- Country,of any lands or tenements corporal. And fo alſo where one 
doth make a Leaſe of land to another for years, the remainder to a 
ſtranger in Fee fimple, Fee tail, or for life; intheſe caſes livery of 
ſeiſin muſt be-had and'made to the Leſſee for years, orelſe nothing 
will =—_ to him in remainder ; and yet the Leaſe for years will be 
00d, 
jw that if ſuch a: thing happen the Leſſee ſhall have the fee fim- 
ple, inthiscaſethe Leſſee muſt have livery of feiſin before his en- 


try, otherwiſe the eſtate will not encreaſe. And ſo alſo if the King ,,. 
make a Feoffment of the land ' he hath inthe right of the Datchy 319. 


of Lancaſter, that is not within the County Palatine, in this caſe 
livery of ſeiſinmuſt be made as in the caſe of a Subjet. And in 
all theſe caſes where livery of ſeifin is requiſite and it is not made, 
there doth paſs no eſtate by the conveyance, but an eſtate at will at 


the moſt. 
But livery of ſeiſin is not needful or requiſite: to be had and: 


And ſo alſo. where-a Leaſe for: years is madeupon condi» £1 216” 
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made in caſes where any eſtate of Fee ſimple, Fee tail , or for life: cir. 5a 


ismade or granted of any lands by matter of record, as by the 5 


9. 
Co. ſuper 


Kings Letters-Patents, Fine, Recovery, Deed-indented and inrol- xic. ;g. 


ted, andthe like; noris it. needful- where any ſuch eſtate is cre- 
ated by way of covenant and raiſing of uſe, by way of Exchange, 
Indowment ad eſtium Eoclefie, or ex Aſſeuſu patric,, nor is it need- 
ful. where any ſuch eftateis paſſed or granted by way of Surren- 
der, Deviſe; Releaſe, or Confirmation,or by way of increaſe or exe- 
cutory grant, as when the Feeſimple is granted to the Leſſee for 
life or years in poſſeſſion, neither is it requiſite or can. be made 
where any 1ncorporeal hereditaments, as reverſions, rents, com- 
mons, or the like are granted in Fee ſimple, Fee tail, or for life : for 
in ſome of theſe caſes theres an atturnment to be made that doth 


 fupply 
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ho:ſ: or chamber belong to a Corody, in this caſe by the grart 


of the Corody, the houleor chamber paſſech without any livery of 


ſeifin. Neither is it requiſite upon a Leaſe for years, for if a man 
make a Leaſe for one thouſand years ; this Leaſe is perfe& by the 
co.8. ;,-, delivery of the Deed without any livery of ſeifin. Neither is it need- 
11.49, ful whereone doth grant to meand my Heirs all che trees prow- 
ing on his ground, for this will paſs without any livery of ſeiſin 
at all. 
Perk. ><. very of ſeifin may and muſt be made either by the party him. 
co,.uper ſelf that makerh the eſtate, or if it be a livery in Deed, it may in his 
tir.45-45* abſence be made by his Acturney ſufficiently authoriſed by writing. 
And he that may make an eſtate, to the perfetion whereof livery 
is requiſite, may himſelf, and in his own right make livery there- 


divers that cannot make any eſtate, may notwithſtanding make li- 

very of ſeiſin. And therefore the Husband albeit he may not make a 
Feoffment in fee,or Leaſe for life, -c.of land to his Wife, yet he may 

as an Acturney make livery of ſeiſin to her upon a conveyance made 

by another. And fo alſo may the Wife upon a conveyance made to 

the Hvsband or her. And fo alſo Monks, Infants, - Aliens, and ſuch 

like perſons diſabled to make Feoffments, &c. may notwithſtand- 

ing make livery of ſeiſin, as Atturne,s upon conveyances made to 

rap ood others. And fo likewiſe may be in remainder in fee makelivery to, 
' the Leſſee for years Er fic de fimilibms. And this livery of ſeifin 
may and mult be made to the party himſelf that taketh the eſtate, 

or in his abſence to his Atturney or Procurator ſufficiently auchori-. 

Vier 35- Zed: andin this c-ſe any one may be an Acturney to take, that may 
Lic. as, bean Atturney to give livery. If a Feoffment be made to divers by 
359: Deed, and livery of feifin is made to one or ſome of them ; this is a 
12-93" good livery to execute the eſtate to them all. But if a Feoffment be 
made to divers without Deed, and livery of ſeiſin is made to one 

or ſome of them in the name of all the reſt , in this caſe the Feoff- 

ment is good to execute the eſtate in him or them to whom the li- 

very is made,and as void to thereſt.If a Leaſe for years be made to 4 

_ + and 8 without Deed, the remainder to D in fee, and livery ot ſeiſin 
1s madeco«s Or B; inthis caſe this isa good livery to make the 
remainder to paſs to D. Barif a Leaſe be made for years to A, the 
remain.er to the right Heirs of 7 S in fee, 7 S being then li- 

ving, and livery of ſeifin is given tO A, this remainder is void: for 
ET... eſt heres viventis. One Joyntenant cannot make livery of feifin 
10E, 4.3, (© his COMpanion as a Tenant in _—_— may. And a Leſſor AARON 
2 MmaKxe 


ſupply a livery. Neither is-it requiſite in ſome caſes where an 
eſtate of freehold is made of a corporal thing, as'if a houſe or land 
belong to an Office, and the Office be granted by Deed: In this 
caſe the houſe or land doth paſs as incident thereunto. $o if a 


9. How it may 
and muſt be 
made. And 
whar ſhall be 
ſaid za good 
Livery of ſet- 
upon, and in the right of another, and as Atturney to another; ſo fin. Or nor. 


I. In reſpe& 
ot the per. 
ſons that 
make ir, and 
to whom ic 
- made,and 
the quali 
of br F 
ſtare. 
Woman co- 
vert,[nſant. 
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2.In reſpect of 
the time when 
it.15 made. 


by the parties themſelves in perſon, or their deputies, it muſt be done 
and made, 1.In the liſe time of the Feoffor, Donor, or Leſſor,and in 


A Feoffment. 


ro—_— Forms uy *S. 


ap. 9. 
make liver of ſeifin to his Leſſee for life or years. See before Nam.4. 
In all caſes where this ceremony is requiſite, 'whether it be done ©* ſuper 


Lit, 52, 


the life time of the Feoflee, Donee, or Leſſee, for if either of them 
die, it cannot be done afterwards, neither can a warrant of attur- 
ney be made to deliver ſerifin after the'death of the Feoffor, cc. But 


if there be more Feoffees, Donees or Leſſees, then one, in ſuch caſes 


albeit all of them die but one, thelivery of ſeiſin may be made to 
that one that doth ſurvive, andit will be good to him to execute 
the eſtate inallthe land, And ſo it is if there be a warrant of attur- 
ney made by a Corporation aggregate, asa Mayor and Commonal- 
ty, Dean and Chapter, or the like, to give livery of ſeifin; in this 
caſe the death of the Mayor,c>c, will not determine the authority, 
and therefore in that caſe the livery of ſeiſin may be made after his 


A&A caycat. 


3. In refpect 
of the p! ace,or 
thing wherein 
K is Made. 


death. 2. Tf it be a Leaſe for years with a remainder over in fee, the 7 


Co, tuper 
if. 49. dfo 


livery muſt be made tothe Leſſee for years before his entry, or at the Perk. $:8. 


time when he doth enter for that purpoſe; for afterwards it cannot 


205, 


be made, 2 wad ſemel menm eſt amplins menm eſſe non poteſt. Pua- 
re alſo, whether the Law be not fo in all other caſes, and let men 
take heed they do not (as commonly they do) enter into the land 
before they have-livery of ſeiſin made thereof unto them. And yet 
it ſeems the livery of ſeiſin is good when it is made afterwards, by 
C0-2.55. 3. Tt muſt not be made before the eſtate begin: Forif @, ;.... 
a Leaſe be made for years to begin at Michaelmas with a remainder Lit. 217: 
over, and the livery of ſeifin is made before Michaelmas; this live- 
ry of ſeifin is void, for if a livery work at all, it muſt work preſent- 
ly, and fo it cannot in this caſe, becauſe it is before the eſtate doth 


begin. 


If an eſtate be madeof divers pieces of land indivers Villages in Co, ſupe 


Lit. 45, 


the ſame County, in this caſe the making of livery of ſeifin of and 4%. 
ERS Ccts 


in any part thereof in the name of all chereſt, or of one parcel ac- 227,-:8. 
cording to the Deed, albeit he doth rot fay in the name of, &+c. 


Duct. & 
Stud. 2* 


fufficeth ſor all, if all the pieces be in the Grantors poſſeſſion and Lit.se&. 


61. 418. 


out of Leaſe. Burt ifthe pieces of land lie in dirers Counties, or in $5,490 
the ſame County, and they be in Leaſe, or out of the poſſeſſion of 2:6. 


the Feoffor,contra, for in that caſe the making of livery in one part 


ments & 


in ttie name of all the reſt, is not ſufficient fer the reſt; for in this Fairs'111- 
caſe it is requiſite that livery of ſeiſin be made upon and in ſome of 
the ſands in both Counties,and upon every parcel of tand that is out 
of poſleſſion,or at leaſt in ſome parcel of the land in the oceupation 
of every ſeveral ſenint. And yet if one part of a Manor be in one 
Corntv,and the other part in another County in view of that part,in 
this caſe-t-ſeems livery of ſeifinin the one part in the one County in 


view of the ocher part in the other county, is good & ſuffices for a 


Il, 


v0 


UMI - 19 


[]l - 1990 


Perk. SQ. 


228, 


9H. 7.5» 
per Fro- 
WiICks 


Fitz. Faits 
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Mountagu 
verlus Jet- 
feriess 


See infra; 


See before 
Nun: 4, 


Dier 361, 


Bro. feof- 
ments 34, 


Chap.9. 
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So if the ſcite-of a Manor lies in one County, and the reſt of the 
Manor in another County, in this caſe the making of livery in 
the ſcite of the Manor tis ſufficient for the whole Manor. If a 
Feoffment be made of the Manor of Dalein Sale, thewhich Manor 
doth extend in Dale and Sale,and livery of ſeifin is made according] 
in Dale only, and not in Sale alſo, by this Feoffment there doth = 
no more of the Manor but that which is in Dale onely. If I be 
ſeiſed of oneacre in fee, and of another acre for life, and I make 
Feoffment of both acres,and make livery of ſeifin in that acre where- 
of Iam ſeiſedin fee, in the name of both acres; in this caſe it ſeems 
this ſufficeth to paſs both rhe acres. Butif I be ſeifed of one acre 
in fee, and poſſeſſed of another acre for years, and I make a Feoff. 
ment of both acres, and livery of ſeifin on that acre only whereof 
I am ſeiſ:d in fee in the name of both the acres, contra, for this is 
as if ] make a Feoffment of land whereof I am ſeiſed, and of other 
land whereof T am not ſeiſed, cc. If I be ſeiſed of two acres of land, 
and let one of them for years, and then make an eſtate of both of 
them to another, and make livery of ſeiſin in that I have in poſ- 
ſeſſion, inthe name of both the acres, this will not ſerve to paſsthe 
other acre, but livery mult be made in that acre alſo. And accord- 
ingly it was agreed ina caſe inthe Kings Bench, Hi/.38 Eliz.which 
was, that a man was ſeiſedin fee of a Manor, and other Lands cal- 
led Groves, and he made a Feoffment of it (Groves being then in 
leaſe for years) and a Letter of Atturney to givelivery, and the At- 
turney made livery of the Manor in the name of the reſt, the Leſſee 
being ſtill in poſſeſſion of Groves ; in this caſe it was agreed that 
this was no good Feoffment for Groves. 

When a Feoffment is made of a houſe and land the livery of ſeifin 
is moſt aptly to be made of and in the houſe, in the name of the reſt, 
and at the door of the houſe, ec. And when a Feoffment is made 
of a ReQory or Parſonage, the livery of ſeiſin may be made in 
the Parſonage houſe, or if there be no houſe it may be made upon 
the Glebe, or if there be neither, it may be made ar the ring of the 
Church door. 


In the making of every livery of ſeifin it is requiſite that all per- 4.1n reſpet of 


ſons that have any lawful eſtate and poſſeſſion in the thing whereof the preſence 
or poſſeſſon . 


livery is to be made, as Leflees for life, years, and ſuch like joyn in 
the making thereof, or be removed thence, for every livery ought 
to bring an immediate poſſeſſion to the Feoffee or Donee, c- 

If Leſſee for years makea Feoffment and warrant of Atturney 
to give livery of ſeiſin, and the Atturney make livery of ſeiſin, the 
Leſſor being preſent upon the land and not contradicting it, it ſeems 
this is a good livery of ſeiſin. 

The preſence of the Feoffor, Donor, &6s. uponthe land after he 
hath delivered ſeiſin ro the Feoffee, Donee, @-5.albeit be ſtay _m_ _ 

deherdumayeyo—mreny orange. Fe þ prpantegehuerge _ 


ITY | | 
12x A Feoffment. 
land a while, and do not depart and leave the Feoffee,&c, in poſſel- 
ſion, will not hurt the livery. See more /#pra N am -4- 
s. In reſpet Livery of ſeiftn-may de made of any corporal thing, as Manors, 
of the matrer Houſes, Lands, Medows, Paſtures, Woods Chambers or the like. 
whereof itiz And theſe chings therefore are ſaid to hie in livery. But of incorpo- 
mE—_ things as Rents, Avouſons, Commons, Eſtovers and ſuch like 
things |:very cannot be made. And theſe things therefore are ſaid 
ro le in grant, and not inlivery, And therefore when a livery is 
6. In reſpec made of thele, »1/ «peratzy. SCC MOre above Numb. 4- 
of the manner. To every g00d livery of ſeilin is requiſite either ſuch an act as the 
and order of Jaw doth adjudgeto be a livery, or apt words that do amount unto 
1 f Away? it: for a livery may be good by words without any aCt or deed at 
ſein is robe #1 But it cannot be good by anact or Deed without any words ar 
all; bowbe.t that livery that hath an a& or ceremony 1A it, 1s the 
beir, becauſe it taketh the deepelt impreſſion in the witneſſes. 


of fjeiftin 1sthus, that the ! eoffor;, Nonor, exc. and the Feoffee, Do- 
nce,cc.it they be preſent, or in their abſence their Atturne: s,0r Ser- 
vants that have authorit« ,do come to the door, backi1de, or garden 
if itbe a houſe, if not, then to ſome part of the land where ſeifin 
;s.to be gelivered, and there in the preſence of m:ny good witneſſcs 
. 69 ſhew the cauſe «©f their meeting, openly and plainly do read the 
I2eed, or declare the contents thereof , and. of the Letter of At- 
rurney, if therebe any. And then the Feoffor, &>c. or his Atturney 
(if it be a houſe) do take the ring, latch or haſp of the door ( all the 
people, men, women, and children being out of the houſe) or (if 
1t be ofa piece of ground) do takea clod of the ground, or a bough 
or twig ofa tree. or buth growing thereupon, and (all the people 
being out of the ground) the ſame ring, &c. clod, bough, &&c, with 
the Deed, do deliver to the Feoffee, Donee &c. or to his Atturney : 
and in the delivery hereof do uſe theſe or ſome ſuch like words, 
Viz. 1 deliver theſe to you in the name of ſeilin of all the lands and 
renements.contained in this Deed, To have and to hold according 
£0 the form and effe&t of the ſame Deed, Or,I deliver you ſeifin and 
poſſeſlion of this houfe or ground in the name of all che lands con- 
tained in the Deed according to the form and effect of the Deed. 
And then if itbe a houſe, the Feoffee, ee. doth enter in firſt alone, 
and ſhut to the door, and then he doth open it and let in others. 
And ifthe Feoffment, Gi:t or Leafe be made without Deed,then the 
do and mult wichal expreſs the very eltate it ſelf, which the Feof 
fee, Donee or Leſlee isto have : As for example, the Feoffor, Da- 
nor, or Leſſor, muit come to the houſe or land which is to be grant- 
E, ed, and where livery of ſeifin is to be made, and there mult by apt 
| . words pgrant.the houſeor land to him that is to. have it in fee ſimple, 
| . @rintail, or for life (as the agreement is) and in ſeifin oegpe muſt 
Ver 


Chap.9: 


Co. ſuper 
Lit.49, 


Jper Lit» 


1he moſt uſue}, forma), and orderly manner of making of livery _ 


Sy mt, ov, 
part. Sect, 


351, 
Perk, Sect. 
2c 9,210. 
Co ſyner 
Lit, 48, 
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deliver him the ring of the door, or a turff or twig of the land. 
And if the Feoffmear, cc. be made by writing, then it is wiſdom to 
indorſe and fet down on the back of the ſame, how, when, and 
where the ſame is made, and the names of the witneſſes thereunto. 
co.9.1;7, But a livery of ſeiſin that is not ſo exactly made, may be good not- 
Fic. teott* withſtanding. And therefore if the Feoffor, Donor, ec. or his At. 
fairy x11, urney take any thing elſe that comes from off the land, as a ſtone, 
or the like, and therewithal doth make the livery of ſeifin; or if he 
take a turf, or twig from off another mans ground,and not from the 
ſame whereof poſſeſſion is to be given, and deliver that upon the 
ground in the name ot ſeifin ; or if he take a piece of (ilver or gold, 
Co.6. 26, Ora rod ſick, or thelike,and deliver this upon the land in the name 
41£+3-17. Of feiſin, all theſe are good deliveries of ſeilin and poſſeſſion. So if 
the Feoffor, cc be at the door of the houſe, or by the land, or in the 
houſe, or upon the land, and after he hath delivered the Deed, he 
ſay to the Feoffee, Donee, & c. | Here I deliver you ſeilin and poſ- 
ſetiion of this houſe or lard, inthe name of ſeifin and poſleſlion of 
all the lands and tenements contained in the Deed } or | have and 
enjoy this houſe or land according to the Deed ] Or [| enter into 
this land or houſe and God give you joy of it. | Or | Iam content 
you ſhall enjoy this lai.d ] Inall theſe caſes there is a good livery of 
ſeifin. Er fic ae fmnlibus. 


wer If I being ſeiled of a houſe in fee, make a Feoffment of it, and of 
divers Jands to a man then preſent with me inthe ſame houſe, and 
there deliver him the Deed in the name oi ſeifin of all the lands con- 
rained in the Deed; in this cafe this 1s a good delivery of the Deed, 
and a good livery of ſeitin a'fo, albeit I continue in poſſettion of the 
houſe {till, and go not out ofit. And if I be Lord of a Manor, and 


211,212, lying ſick within ſome part of the Manor, T make a Fcoffment of 
the Manor, and deliver the Deed to the Feoffee, ſaying to him I will 
that you take ſeifin preſe tly ; and thereupon command all my Te- 
nants of the Vanor to atturn to him, and they do fo; this 154 
'<.4, £00d livery of ſeifin, Soif I makea Deed, and ater I have read it, 
wo b-ing upon the land, I deliver it to the Feoffee, Donee, cc. and (ay, 
+-%** Kerel deliver you this Charter as my deed, in the name of ſ-ifin 
of all the lands therein contained, or the like, this is a g00d deli- 
very ofthe Deed and of ſeiſin. But if I do onely ſeal and Geliver the 
» c:on. Deed upon, or in view of the land, without ſaying or doing any 
wals caſe MOre; this will not amount to a livery of ſeiſin. * And theretore 
amuceed if a man make a Feoffment with Letter of Atturney to give livery 
chequer Of ſeiſin, and then he deliver the Deed upon the land, this is no 
15Eiz. good making of livery of ſeifin, And ſo allo if there be no Letter 
Co.6,26, of NCRTEy. Ge” 

| If I be ſeiſed of a houſe in fee, and being in the houſe, fay to 


IS, Here 1S, Idemiſe you this houſe for texm of my life , this 
P 4 will 


or within the 
VIEW, 


Livery in law, 


A Feoffment. Chap. 9: 
will not amount toa livery of ſeifin; and therefore it is no good 
Leaſe unt# livery of ſeiſin be made, but it is a good beginning of a 
Leaſe. 

If the Father infeoffhis Son of land, and the Son ſuffer his Father J*7* *: 
to enjoy it, and after the ſon doth come to the Pariſh Church where " 
the land doth lie, and there in the audience of che Pariſhoners uſeth 
theſe words to his Father, | Father you have given me ſuch and ſuch 
lands (and doth rame them) as freely as you gave them to me, I ni.z7.e.- 
give them to you again, |] this is no good livery of ſeilin, neither - rs 
doth any eſtate paſs hereby. So if one being upon his land ſay to 7.S. cafe, © 
[ /.$. ſtand forth, I do here reſerving an eltateto me for my own life, 
give this land to thee and thy heirs for ever ; ] thisis no good li- 
very of ſeiſin, neither doth any eſtate paſs thereby. $o if one make Fitz. Fair, 
a Charter of Feoffment to me, and make no livery of ſeiſin there- X*** 
upon, and after I make a Feoffment of the land to 7. S. and the Feof- 
for hearing and having notice «f it, faith [ Ido willingly agree 
ro it, and am contented that 7 $ ſhall have it ] or do agree to the 
Feoffment, or the like ; in this caſe this doth not make the Feoffment 
that was made to me good. 

If divers parcels of land be conveyed, and livery of ſeifin is made co. ſuper 
in one; or there bedivers Feoffees, and livery and ſeifin is made to Lt. 
one of them according to the Deed, withoutuſing any more words; pel. 17% 
this is good. But the beſt form and order of making of livery in this 
caſe is to add theſe words, 1 the name of all the reſt,&c. 

If the Feoffor, Donor, ec, deliver the Deed in ſight or view of £29 337- 
the land, and uſe theſe or any ſuch like words, | I will that you Lic. 5634 
ſhall enter into the land and have ir, according to the Deed, } or, 

F take and enjoy the land according to the Deed, ] Or, [ 1 deliver 

'0u this Deed inthe name of ſeifin, ] Or, [enter you into the land 
and take ſeiſin of it.; ] Or, [take the land and God give you joy of 
it; ]JOr (if the eſtate be made without Deed) [” 1 give you yonder 
land to you and your heirs,and go and enter inte the fame, and take 
poſſeſſion thereof accordingly, ] Or,[ enteriinto the land. and en- 
Joy it in feeſ{imple to you and your heirs, or for your life. cc |] 
in all thefe caſes the eſtate and the livery is good, albeit the Feoffor, 
&c. ſtand in one County, and the land in view be in another Coun» 7) New 
ty. But in all theſe caſes of livery within the view, 1. It muſt the Law | 
be made by the perſon himſelf that doth make theeſtate, for it Co: ſuper 
cannot be made by his Atturney. 2. There muſt be a relation to pic: 18. 
the land: For if the Feoffor do deliver the Deed onely to the 22 18H.6: 
Feoffee in ſight of the land, this is not a good livery within the * 
view. 3. The parties mult ſtand within view of the land, for if the , coo. 
Feoffor, &-c- being out of the ſight of the land, fay to the Feoffee, per Lir.4# 
&c. Goand enter and take ſeifin of theland, and God ſend you 
joy of it; this is no-good. livery of ſeifin. 4, There mult be __ 

} 
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body capable of a free Hold to take by the livery, for if-it be made 
to a Leflee for years the remai: der to the right heirs of 7 Sand 1 $ 

5)£0.r4, 15 then living itisvoid. 5 The Feoffee &c. muſt enter preſently 
156* Perk. pag 2 
Sey214. for if either the Feoffor Donor &c. or Feoffee, Donee,c+c. die be. 
Finals fore entry ; the livery cannot be made good. And yet if the party 
ments» 47- Care not enter for fear, in this caſe if he claimit onely, and do not 
enter it 1s ſufficient. 
Livery of ſeifin in Deed, may be made or taken by the Deputies or 10." where 1i- 
Co. ſuper . >— I ag 
Lit. 52. Atturneys ofthe parties, and this livery by them is as good as that very of ſeifin 
Celw. ST. livery of ſeifin which is made by the parties themſelves, and that m_ or taken- 
_ 7 alſo as it ſeems albe'r the parties themſelves be upon the land at Pry — 
he law.rit+ the time of the making thereof if they do not contradiR ir. But in and — 
very the making of this livery care muſt be had, 1. That there be a Deed nor. And whar- 
of Feoffment, for otherwiſe a Letter of Atturney to deliver poſſeſ. Warrant is 
ſion availeth nothing. 2. That there be a good authority in writing, aa 
* The opi. WALCh may be either in the Deed of Feoffment it ſelf, * whether it 
nion there- be poll or indented, and that albeit the Atturney be not party to it, 
naw 4g or elſe by a ſingle Deed befides the Feoffment, cc. 3. That the At- 
52.6. ast0 turney do purſue his authority, at leaſt in the ſubſtance and effe&t of 
is bel not 1f- 4. Thatthe Atturney do it inthe name of the Feoffor, Donor, 
to be Law. &c. Who doth givethe authority; 5. Thatic bedonein the life 
ume of the parties. But a livery in law may not be made by an At- 
furney. And thereforeif a Letter of Atturney be to deliver feiſtn 
generally, and the Atturney by vertue thereof deliver ſeilin in view 
this livery of ſeifin is void. 
Fro, feof If an Infant,or woman covert make a Feoffment and Letter of At- 
Aſ.pt.4” Furney to make livery,and the Atturney do fo; this is void, for they 
Perk.ſet, Are not able to give ſuch an authority. And if a man whiles he is of 
"- ſound memory make a Feoffment with a Letter of Atrurney to give 
livery, and after he become paralytique, and ſo dumb, but by i1gns 
he doth declare himſelf to be willing to have livery of leifin made, 
and it is made, this 1s a good livery of ſei{in, Bur if a Letter of At- 
turney be made to deliver feifin of certain land by one that is de non p, jv (ne 
ſan memorie, and the Deed of Feoffment was made whiles he was of emorie.; 
ſound memory, and afterwards he doth come to his memory again, 
and then the livery is made apon the firſt warrant without any new 
aſſent cc. in this caſe the livery is not good. 
That for the moſt part which for the manner and order of making 
it, is a good livery of ſeiſinif it be made and raken by the parties 
themſelves,is good being made and taken by their Atturneys or De+ 
puties,that have a good authority, and do well purſue it, And there- 
fore if the conveyance be made of divers lands, and they lie in one 
County, and a warrant of atturney is made to give livery generally, 
and the Atturney doth make it in one part of che land 1n the name 


of all the relt, this is a good livery. Er fs de fimilibre- = 
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A Feoffment. 

Tf a man be ſeiſed of black acre, and white acre, and he make a 
Deed of Feoffment of both theſe acres, and a Letter of Atturney to 
enter into both theſe acres, and to deliver ſe.{in of both of them ac- 
cording to the form and effe& of the Deed, and he dorh enter into 
black acre, and deliver ſeifin /eca»dum formam carte ; in this caſe 
the livery of ſeilin is good, albeit he do not enter into both the acres, 
nor into one acre in the name of both. Andif the Feofiment be 
made to two or more, and the warrant of Atti:rney is to make li- 
very to them both, and the Atturney doth make livery of ſeiſin to 
one of the Feoffees ſecundum formam & rffetum corte ; in this caſe 
the livery is good to both, and yet he that 15 abſent may wave the 
uvery. | 
Andyetif a man bediſleiſed of blackacre and white, and a war- 
rant of Atturney is made to one to enter into both theſe acres, and 
to make livery, and the Atturney doth enter into one acre onely,and 
make livery of ſeiſin there /ecananm formam carte : 1n this caſe the 
livery of feifinis void forall, for in this caſe he doth lefs then his 
authority, So1if a man make a Letter of Atturney to deliver ſeifin 
to / 5 upon condition, andthe Atturney doth deliver ſeiſin abſ{o- 
lutely : this livery of ſeiſin is void. Ando in all ſuch like caſes 
where the Atturney doth leſs then the authority and command- 
ment, all that he doth is void. But for the moſt part where the At- 
eurney doth that which he is authoriſed to do, and more alſo, ir 
1s g00d for ſo much as is warranted, and void for thereſt. And 
therefore if the Letter of Atturney be to give livery of ſeilinto 7 $ 
and the Atturney give itto / Sand WS, this livery is good to 7 F, 
and void toxy FS. Soif the Letter of Atturney be to givelivery of 
ſe:ſin of white acre onely, and he make livery of white acre and 
black zcre alſo: this livery is good for white acre, and void for 
black acre- So if the Letter of Atturney be abſolute, andthe At- 
rurney give livery upon condition, ſome hold this to be good, and 
the condition to be void. 

Ifa Letter of Atturney be made to two joyntly, to make or take 
livery of feifin, and oneof them alone doth it without the ocher, 
this is a void livery. But otherwiſeit is when it is made to two 
joyntly or ſeverally, for there one of themalone may do it. 

If a Letter of Atturncy be to make livery of ſeifin after the death 
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of another mar, andthe Atturney doth make livery of ſeifinduring *” 


that mans life, this livery is void. 

Livery of fet{1n 1s ſometimes made ſingle and without any relati- 
on to the Deed whereby the eltate upon which the livery is made is 
created at all :and ſometimes, and moſt commonly it is made with 
reference to the Deed in theſe or ſuch like words [' /ecanaum for- 
mam carte. | Inthefirſt caſe the eſtate is oftentimes made upon 
be oue eltate contained in the 
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A Feoffment. 

Deed, and another made by the livery, alſo there may paſs more 

land by the livery the: is in the Deed, and by this means when chere 

is a tau!r inthe Deed, ſo that the land will not paſs by the Deed, it 
may perhaps. paſs by the livery : but in this caſe then there muſt 
be apt words uſed in the making of the livery, to createthe eſtate 
alſo, as well as to give the poſſeſſion. But where the livery of 
ſeilin is made with relation to the Deed, there it muit take effet 
according to the Deed or not at all, for theſe words /ecandaum for 

mm carte , are tO be underſtood according to the quantity and 

quality " effetual eſtate contained inthe Deed. And there. 

fore if one makea Deed of Feoffment to another, and in the Deed 
there 1s contained no condition at all, and when the Feoffor doth 
make livery, ae doth make livery apon condition, or if the Deed 
contain an eſtate to him and his heirs, and he maketh livery of 
an eſtate in tail or for life, in theſe caſ:s there doth paſs no- 
thing by the Deed. And yet it there be apt words-uſed to create 
ſuch an eſtate at the time of the livery made : ſuch an eſtate may 
be made by the livery without the Deed, and then the Deed ſhall 
be void. But if in theſe caſes the Feoffor ſay when he doch make 

livery on condition in tail, or tor lite, /ecundum form:im Carte; 
in this caſe there 1s a good Feoffment made accordi's to the Deed, 
and the additional! words are void. $0 if a man make a Leaſe for 
years, and make livery ſecundum formam ( arts, this is but a L-aſe 
for years ſtill. Andif 4 giveland to B to have and to hold after 

the death of A to B, and his heirs, thisis a void Deed ; and 

therefore if the livery of ſeifin be made /ecundum formam Carte, 

the livery of ſeifin 1s void alſo, But if when he doth give livery ct 
ſeiſin, he give it to him and his heirs, without thele words /ecnnoum 
formam,&c. Or if inthe making of livery he ſay, Here [ deliver you 
ſeiſin of this land to haveand to hold to you and your heirs for 
ever, or the like, this may make a fee ſimple. And fo if one 
make a Deed of Feoffment of two acres, and aiter make livery of 
ſeiſin of four acres :. in this caſe if chere be words in the livery of 
ſeifin ſufficient to make a new eltate, the other two acres may paſs 

alſo. 

" If Aby Deed givelandto B to have and to hold after the death 
of Ato Band his heirs, this is a void Decd : and therefore if upon 
this Deed livery of ſeifin be made before the day by the party him: 
ſelf, or at,” of after the; day by his Atturney ſecundum formam &- 
eff« tum {are , the livery 1s void allo, for it cannot enter ſo. And 
yetif a Leaſe bz made for life, co begin i» furs, and ar, or after 
the day-come, the Lefſor himſelf in perſon doth. make livery of feilin 
ſecundum formam Carte : inthis.cale the Leaſe perhaps may become 

:g00d by this livery of fſeilin., | | on 
If an agreement beberween two, that the one ſhallinfeoff. t 


be 0- 
ther: 
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ther upon-condition for ſurety of money, and afterwards livery of 
ſeiſin is made generally without any ſuch condition ; in this caſe it 
is ſaid by ſome, - the eſtate ſhall be on condition ſtill. 

If there bea fault inthe Deed, as by the miſ-naming of the Feof- Perk. $a. 
for, ec. Feoffee, +c or the like: and afterwards the Feoffor, -c.doth ** 
himſelf in perſon, make livery of ſeifin upon this Deed to the Feof- 
for,z2c. by this the fault of the Deed may be hopen and cured. 

If one make a Feoffment to himſelf and another, and give livery pert: $5. 
of ſeifin tothe other , this is a good Feoffment and ſhall enure to ng. 203 
the other wholly, and he ſhall takethe whole by the Eeoffment and * 77 
the livery, And fo if the livery be made to one that is Capable, and 
to another that is not capable; he that is capable ſhall take the 
whole, and the other ſhall have nothing. So if a Feoffment be made 
to two, and one of them die before the livery is made, and after 
the livery is made to the ſurvivor, in this caſe the livery ſhall en- 
ure io the ſurvivor only, and he ſhall have all the eſtate thereby. So 
if a Feoffment be made without Deed to a Corporation, and to f. F. 
and livery is made to 7 FS. alone, inthis caſe 7. S. ſhall havethe 
whole, and the Corporation nothing at all, 

If a Feoffment be made to four, and livery of ſeiſinis made to one, pj. ,.. 
two, or three of them, this ſhall eaure to them all. But if the Feoff- 29 £-4-:, 
ment be without Deed, it ſhall enureto him wholly to whom the li. ©* 5” 
very is made. And if one of them give warrant to the relt to take 
livery for him, and they do ſo : this ſhall enure to them wholly,and 
not to him at all for any part. 

If the Tenant make a Feoffmentto his Lord and another, and give ,,., 
livery of ſeifin to the other , this ſhall enure wholly to the other un- | 
till the Lord apreeto it, and then to them both. 

If one make a Deed of Feoffment of one acre of land to A, and co. ſuper 
hisheirs, and another Deed of the ſame land to e. and his heirs of ©* ** 
his body,and deliver feifin according to the form? and effet of both 
Deeds, in this caſe it ſhall enure by moities, i. he ſhall have ane- 
ſtate tai], and the fee ſimple expeRant in the moity,and a Fee fimple 
in the other moity. 

If two ſeveral Deeds of Feoffment be made to two ſeveral perſons 
of one and the ſame thing , he that can get che ſeiſin firſt ſhall have 
it. Rem domino vel non domins vendente anebus, Injure eff: potior tra 
aitione prior. ; 

If Leſſee for life make a Feoffment, anda Letter of Atturney tothe | _ 
Leſſor to make livery, and he doth make livery accordingly , inthis Lit. 52. 
caſe this ſhall not enure to bar him of his entry upon the Feoffee for 
the forfeiture of his Leſſee. But if Leſſee for years make a-Feoffment 
in fee, and ſuch a Letter of Arturney'to the Leſfor and he do-deliver 

ſerfin accordingly ; this livery ſhall bind him, for it ſhall be faid as 
in his own right, becauſe the Lefſee had no free hold whereof to 
make livery. | ED | *t 
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ow If a Leflor make a Deed of Feoffment, and a Letter of Atturney 
to the Leſſee for years to give livery, and he doth it accordingly; 
this ſhall not be conſtrued to extinguiſh or hurt his term. See more 
in E xpoþs! 109 of Decar, ſapra, ch.5. 
And ſo we come to another kind of Deed of Common Aſſurance, 
called a Bargain and Sale. 
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Of Bargain and Sale. 


thay T3 word doth ſignifie the transferring of the property of a 1 p,,oain and 
Plow. 30k thing from one to another upon valuable conſideration. And Sale. Quid. 
©*2-35* herein onely it doth differ from a Gift that this may be without | 
any conſideration or cauſe at all, and that hath always ſome meri- 
rorious caufe moving it, and cannot be without it. This wordalſo is 
ſometimes applied to the” aſſurance or conveyance whereby this is 
done and mad,e which is called a Deed of Bargain and Sale, for 
this may be done by writing or without writing, 
Terms of And ſometimes this is and may be of lands,tenements, and here+ 2. Quotuplex, 
p16. 3”. ditaments, and to this the term is molt properly applied. And then 
Co.2. 35. it is ſaid tobe, wherea recompence is given by both parties to the 
Bargain. As where one doth bargain and ſell his land to another 
for money , 1n this caſe the land is a recompence to the one for the 
money, and the money to the other for the land, And this now alſo 
* Per Ch, 15 become one of the common Aſſurances of the Kingdom, * fo that 
Js On ſuch an Aſſurance may now beaverted co be fraudulent within the 
Co.2. 534, Statute of 27 Eljz, as well as any other aſſurance, a rent may be 
reſerved upon it, or a condition made by it; as well as by any other 
kind ofafſurance. And ſometimes this 1s and may be of moveable 
things, as Trees, Corn, Graſs, Oxen, Kine, Houſholdſtuff, and the 
like : the propesty whereof is and may be altered by this kinde of 
conveyance, as well as by gift or grant. And this kind of bargain 
Terms of and ſale is chat which is commonly called a Contrad : which large- 
Agrec- Iytaken is anagreement between two or more concerning ſome- 
meat, thing to be done, whereby both parties are bound each to other, or 
one 's bound to the other. But ſtritly it is the buying and ſelling of 
ſome perſonal goods whereby the property is altered. And in both 
theſe caſes he that doth fell is called'the Bargainor ; and he to whom Bargainor: 
the ſale is made, is called che Bargainee. Eargainee, 
Co. 8:54, The effetof this is to trans'er the property, and this it will as 4, The effeR: 
2.'13- effectually do as any other kinde of conveyance whatſoever., ; And of it. 
there.ore the Bargainee of a reverſion howſoever he: may dy 
enc- 


- 
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benefit of a condition upon the demand of a rent without giving 
notice of the Bargain and Sale to the Leſſee. And howſoever if 4: 
Conuſee by a Fine of a reverſion before Atturnment of the Tenant, 
bargain and ſell the reverſion to B, that B cannot diſtrain for this 
rent, until he can get an Atturnment of the Tenant, yet the Bar- 
Sainee ſhall have benefit of a condition as an Aﬀignee within the . 
Stacute of 3» H.8, Andit ſeems he may vouch by force of a War- 
ranty annexed to the eſtate of the land, becauſe he is in partly in 
the per, and partly inthe poſe. 
4 Of what All rhings for the moſt part that are grantable, by any other way Þ** Wet. 
=o pot _ from one man to another are grantable,and may be transferred »y Sagain & 
may be. Or Way of Bargain and Sale from one to another. And therefore lands *** 
nor. rents, advowſons, comn.ons, tithes, profits of Courts, and the like, 
may be granted by way of Bargain and Sale in Fee ſimple, Fee cail, 
for life, or yesrs, Andall manner of goods and Chattels, as Leaſes 
for years, Wardſhips Cattel, Corn, Houſholſdſtuff, Wood, Trees,” 
Merchandiſes, and the like, are grantable by way of Bargain and 
Sale. Bur it ſeems Eſtovers, and ſuch like things de »«wo, and chac 6 Jac.B.R. 
have not eſſence before, are not grantable by way of Bargain and Þ"; ©*<* 
Sale, asthey are by way of Grantor Leaſe, and there:ore that a 43. 
Bargain and Sale of ſuch things 1s void, —Þ-aag 
$. What ſhall If any eſtate of Free-hold or inheritance be made of land by way $tar-27H. 
be ſaid a good Of Bargain and Sale, the ſame muſt be made by a Writing or Deed EGS 
Bargain and indented, and cannot be made by word of mouth onely, as a Leaſe 
Sale. And foryears, whether it be created de novo, or be in ef before, may 
what chings þ. * Butlands in Lo»dor, by a ſpecial Proviſo wichin the Statute 
are requiſite , ; "7 
to make ſuch May be bargained and ſold by word of mouth, without any wri- 
a Bargain and ting. 2. The very words Bargain and Sell are not neceſſary to a 
Sale. Or not. good Bargain andSale for words equivaleat will ſuffice to make land 
Of lands, paſs by way of bargainand ſale. And therefore if a man ſeiſed of land cg g.. 
in fee, do by Deed indented, ard by the words Alien or (zrant, ſell 7-40-2-34 
them te. another, or if ſuch a man covenant to ſtand ſeifed of his 
ſand to the uſe of another, and theſe Deeds are made in confidera- . 
tion of money, and the Deeds be after inrolled ; theſe will amount 
to good Bargains and Sales. And if a man by Deed indented andin- 
rolled in conſideration of ten pound paid to him bythe words, de- 
miſe and grant, paſs his lands to another for twenty years : this 1s a 
Snod Bargain and Sale. 4. There muſt be ſome good conſiderati- 
on given, or atleaſt ſid to be given for the land And therefore if 
A (for divers good conſiderations) * or (in conſideration that the , ward 
Bargainee is bound for the Bargainor, and for divers other good vi 
cauſes) Þ or (tor divers great and valuable conſiderations) bargain 7x 
and ſell his land by Deed indented and inrolled to B and his Heirs; 37 Eliz. 
»whil ape» atwr. But if 1n theſe caſes in truth there be money or other þ djudged 
good conſiderativa given, albeitit be not expreſſed upon the Deed, Picr 1&9: 
| | the 
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the Bargainee may aver it, and being proved the bargain will be 
ood. And if the Deed make mention of money paid, as in conſi- 
eration of an hundred pound or the like, and in truth no money 
is paid = the Bargain and Sale is good. And no averment will lie 
againſt this which isexpreſly affirmed by the Deed. And if the Deed 
mention and fay | for a certain ſum of money] or | for a certain 
competent ſum of money] theſe are good conſiderations. 4. There 
needs no livery of ſeifin or Atturnment in this caſe. And therefore 
if one bargain and ſella reverſion by. Deed indented and inrolled 
for good conſideration, the reverſion will paſs without any At- 
curnment of the Tenant. And if it be onely a Leaſe for years of a re» 
verſion that is granted, there needs no atturnment nor inrolment, 
And in caſe of a Bargain and Sale, the Bargainee is in actual poſl- 
ſeſſion before any entry, ſo that the Leſſee may atturn to the granc 
of the reverſion, as hath been ruled in Mirrons caſe, Mic. 18. [ac.in 
Cur Ward. by the two Chief Juſtices and the whole Court. And 
yet I think heharh not ſuch a poſſeſlion asto bring any poſleſſory 
action for treſpaſs, or the like, until an aRual entry; for where 
the Statute of 27 H. 8 of Uſes provides, that the aual poſſeſſion 
ſhall be adjudged according to the uſe, yet it ought to have a cir. 
cumſtance which is requiſite by the Common Law,v:iz.. an aRual en- 
try in Deed. Butthere muſt be an inrolment of the Deed in caſe 
where any freehold doth paſs, for it is provided, That no lands 
(except in ſome Corporations onely ) ſhall paſs from one to ano- 
ther by any Deed, whereby any eltate of inheritance or freehold 
ſhall be made or take effeR in any perſon or perſons to be made 
by reaſon only of any Bargain and Sale thereof, except the ſame be 
madeand done by writing indented, ſealed, and inrolled in one of 
the four Courts | the Chancery, Kings Bench, Common Pleas, or 
Exchequer | orelfe within the ſame County or Counties, where 
the lands ſo bargained and ſold dolie, before the Cxftos Rotwulee 
ram, and two Jultices of the Peace, and the Clerk of the Peace of 
the ſame County or Counttes, or two of them art the leaſt, where- 
of the Clerk of the Peaceto be one. And the ſame inrolment to 
be within fix moneths next after the ſame Writing or Deed is da- 
ted. And this Statute was made in the ſame Parliament wherein 
the law of transferring of uſes into -poſſeſſion was made, to the 
end that mens lands: might not ſuddenly and privately paſs upon 
payment of a little money'in an Alehouſe, or the like. And herein 
theſe things. muſt be obſerved. 1. The inrolment upon ſuch a Deed 
as to make this eſtate to paſs mult be in parchment, for an inrol- 
ment in paper isnot good 2. The Deed inrolled muſt be inden- 
ted, for if it be but poll, the eftate will not paſs. 3. It muſtbe 
inrolled within {ix moneths-of the purchaſe of fale. *And this ac* 
count muſt be, 1. From the date, and not from the time of the 
delivery. 
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delivery of the Deed. ..2, After twenty eight. days. to the moneth 2) Diec 
and no more. y$. The day of the dateto be taken excluſive, and ajuog. 
for none of the days of theſix moneths. And yet if a Deed be in- £49 kn 
rolled the ſame day it bears date, itis good 4. If tbe inrolled cc, 
any part of the lait day of the fix meneths, it is ſufficient. And thus 4 ya 
the Deed may be inrol'ed within the fix moneths, albeireither of 4) vier ' 
the parties die within the time. Andif the Deed be not thus in- we . 

rolled, it is of no force at all, So that if one bargain and ſell his « Cour 
land to me, and the trees upon it; in thus caſe albeit the trees 2 4s 
might have been ſold alone by Deed without enrolment, yet now by: 
being not inrolled, becauſethe faleis not good for the land, it ſh 11 
not be good for the trees alſo. And no ſubſequent act will help in 
this caſe; for if oneby words of bargain and fell only, withour 
any other words inthe Deed, granta reverſion, and the Deed be 
not inrolled, and after the Tenant doth atturn , h-reby nothing 
dork paſs neither ſhall it enure as a confirmation. But yet this mult 
be noted, that in ſome caſes where a Deed will not enure by way of 
bargain and fale for ſome of the cauſes aioreſaid, it may enure to 
n of goods and ſome other purpoſes. A bargain and ſale may be made of goods, experiea- 
E catrels, and cattels, without any ſuch folemnity, as before; for it may *'2: 
be by word as well as by writing, with or without :ny words of bar- 
Gain and ſell, 5 well as by thoſe words,by a Deed poll, as well as by 
a Deed indented, and that without any jarolment at all, and with- 
out any delivery of any part of thethings ſold, or of any peice of 
money (as the manner is) inthe name of ſeilin. But in thts caſe al- plow 3-8. 
ſo ſome reſpect 1s to be had unto the cauſe and conitderation of the 
bargain, as wel as in the caſe of the bargain and ſale of lands. For 
howeſoever perhaps in the caſe of a grant or bargain, and fale of 
g00ds or cattels by Deed in writing, the confideration is not mate- 
rial. And that if a man do by his Deed under his hand and ſeal bar. 
gain and fell timber, trees or any other thing without any con- 
{ideration at all, the ſame may pals well enough; yetif the con- pier 25, 
tract be by word, or þy writing, ſealed and not delivered, if there' 39487. 


A S| 


- 


be no conſideration, or no good conſideration of it, it is of no effe& 8.;5. 
atall, And therefore ifa man by word of mouth ſell ro me his horſe, 7-5 7 
or any other thing, and I give him or promiſe him nothing for it, =— 
this is void, and will not alter.the property of the thing ſold. Bur 
if one fell me a horſe, or any other thing for money, or any other 
valuable coniideration, and the ſame thing is to be delivered to 
me ata day certain, and.by our agreement a day is ſet forthe pays- 
ment of the money, or all, or part of the money is paid inthand, or 
I give earneſt money ( albeit it be buta penny ) to the ſeiler, or I 
takethe thing bought by agreement into my poſſeſtion where no' 
money is paid, carnelt given, or day ſet for thepyyment, inallcheſe 
caſes there is a good ibargain andſile of the thing.to alter' the 
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Bargain and Sale: 
propertie thereof, and in the firſt caſe T may havean aCtion for the 


thing, and the feller for his money, in the ſecond caſe I may ſue for 
snd recover the thing bought , in the third I may ſue for the thing 


bought, and the ſeller ſor the refidue of the money ; in the fourch. 


caſe where earneſt is given we may have reciprocal remedies one 
againſt another, & inthe laſt caſe the ſeller may ſue for his money, 
Tt A ſellcloth to B for ten ſhillings, and Btakes away the cloth a- 
cainſt the will of A, in this caſe A ſhall have an aRion of treſ 
paſs acainſt BF. And if «£& ſel! cloth to B, for ten ſhillings in his 
election ro make it a bargain or not, andif he will he may keep 
his cloth untill the other pay him, and if A fay nothing, but doth 
ſuffer B to take it away; he may make it a bargain if he will, and 
bring an action of debt for his money. If I offer money for a 
thing in a Market or Faire, and the ſeller agree to take my offer, 
ard whiles T1 am telling the money as faſt as I can he doth ſell the 
thing to arother: Or when I have bought it, we agree that he ſhall 
keep it untill T can goe home to my houſe to fetch the money, in 
both theſe caſes, eſpecially in the firſt the bargains are good, ſo as 
the ſeller may not ſell them afterwards to another, and apon the 
payment and render and refufall of the money agreed upon, I may 
take or recover the things, 


; "" EIN "-— + da 
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If one doe bargain and fell his land to me for money ; To have $- How a bar» 


and to hold to me generally, and doth not ſay to me and my heirs 
by this I have but an eſtate for life and no more. 

If one in conſideration of ten pound paid by me doth bargaine 
and fell his land to me and my heirs, To have and to hold to me to 
the uſe to the bargainor for life, the remainder 1n tail to me, the re- 
mainder to the right heirs of the bargainor, this Habendam in this 
caſe is void, andI and my heirs ſhall have the land for ever. 

If one in con{ideration of ten jound ſell me land for the term of 
twenty years, and doth not ſay when this term ſhall begin , 4a chis 
caſe it ſhall begin preſently. Seemorein Exp:ſi:19u of Deeds chap. 
$. in foto. 

If one fell me any thing by the tod, pound, buſhel, yard, or ell, 
it ſhall be accounted me aſſyred, and reckoned according to the 
cultome of the country and place, and not accord ng to the ſtatutes 
or the meaſures of other countries, 

If one ſell me twenty barrels of ale, or ten pottles, or cups of 
vine ; by theſe bargains I ſhall not bave the barrels, pottles, or 
cups, with the aleor che wine. But if one ſell me a hopſhead, or 
a firkin of wine, it ſeems by this bargain I ſhall have the hogſhead 
and firkin with the wine. 

If one ſell me all his trees in ſucha wood, and that I ſhall not 
cut them untill Aichaclmas ; and in the interim hawks doe breed 


in the trees; it ſeems in this caſe that. the vendor ſhall havethem, | 


Q and' 


_ gain and ſale 
9 ſhalbe taken. 


Of lands. | 


Of goods, 


— Bargain andSel: Chap.o, 


and'that | may not meddle with them, And yet ſee Co. 11.58; which 
ſeems to be the contrary. 

">. How and The inrolment of a deed of bargain and ſale, when it is done with EIS 
"ro what-pur- in the fix moneths, ſhall co molt purpoſes relate to the time of the Inro! 9.” 

k Polen o__ delivery, or ofthe date of the deed. And itis given as a rule, That it 

| *rig o car ſhall have relation to the time of the delivery of the deed, w4z. to 
-and the iarot- 4V01d all mean eitates and charges made to a ſtranger by the bar- 
"ment there- gainor after*he delivery of the the deed before the inrolment,but not 
upon ſhall re- to. develt any eſtate lawtully ſetled inthe interim in the bargainee 
—_— himſelf. And theretore if one bargain and ſell his land by deed 
what purpo. indented co one, andafcer before the deed is inrolled, he enter in- 
"Fes nor. to a ſtatuce, or grant a rent charge out of this land, or make a leaſe 
of the land to another, and then the deed is inrolled within the 
time; in this caſe the relation ſhall «voyd all the mean charges and 
eftates. And if A bargain and ſell his jand &y deed indented to P, 
and afterwards doth fell the ſame land by deed indented to C, and 

the deed made to C is firſt inrolled, and then the deed made to B 
1s inrolled alſo within the 6x moneths, in this caſe B ſhall have the oier. 2:8. 
land, and the relation of his inrolment ſhall make the inrolment of 7% "3p 
'the other deed void. Soif A levy a fine of the land to C, yet B ſhall hs 

have the land. But if the firſt deed made to B, be not inrolled within 

"the ſix moneths, and the deed to © be inrolled within the fix 

moneths cory. 

If A Bargain and ſeff land to FB, and after levy a fine to Bofhe Co-4-71. 
fame land, and after within the ſ1x moneths the deed is inrollzd , in 
this caſe B ſhall take by the fine, and not by the bargain and ſale. 

If one joyntenant alien all his lands in Dale to 4, and before the ,,_ -. | 
inrolment the other joyntenant die, and after the deed is inrolled ; inrul,s. _; 
in this caſe but a moity and not the whole land doth paſſe, 

Bankrupt, If A bargain and fell his land to |, andafter this A doth be- 

| "come Bankrupt, and che Commiſtioners ſell the land to C, and af 041.3,” 
ter the deed is inrolled within {:x moneths,; 1n this caſe B and not. C 
| the purchaſor ſhali have the land. 

Ward: If A bargain and fel his Jand held 7: cepiteto Bin tee, and Bdieth pal, rs. 
'before inrolment, an then the deed is inrolled ; in this caſe the 7*< 
heir of B ſhall bein ward. And fo was it neld by all che Juſtices in 
Sir Walter Earls caſe, Paſch. :5. lac. Curia ard. And yet inthis. 


mt. caſe the wifeof the Bargainee ſha}! not have dower, as was held by contrar;.. 
Anderſon «.heif Tuſtice, and Tultice jy.:1mfl-», 3, ac. Co B. and vn tent. © 
again in Sir Robert Barkers caſe, 6 /ac. And if one bargain and ell "Frm 
Rent, his land to 7S, and after this the rent incur, and then the deed is _ I | 


 inrolled, thebargainee and not the bargainor ſha!l have the renc. 
| Per curiam B R. Hil 11 c-. 
If A bargain and ſell his land to B in fee, - and then marry C and 2? == 
\.-.. ,. ae, andCisendowed, and after the deed is inrolled; in this _ 
the. 


. 
- A '- 6 
% a 


LIMI . 7 


> 


oo» , 


Chap. 11, A Gift. | 22 
che dower of the woman ſhall be taken away by relation, as was 
held in Baron Frewils caſe, 22 Eliz. C3. B | 

jic.co.B If a4 bargainand fell land to Band C in fee, and Þ releaſe to & galeate. 

: before the inromlent : this releaſe is void. 

«kin Tf 4 difſeifor bargain and ſellthe land diſlſeiſed to B in fee, and 

©1.c***+1, the diſſeiſee doth releaſe to the bargainor, and after the. deed is in- 

rolled: in this caſe this releaſe ſhall avail B. 
If 7 bargainand ſell his land to B, and B before inrolment doth 
bargain and ſel the land to {C the firſt deed is inrolled, and then the 
54Jac- ſecond deed is inrolled , in this caſe the laſt bargain and ſale is void, 
and ſhall not be made goo1 by relation, as was held by the Court in 
Sir Robert Barker: caſe. 

«.c.irn Ifalcaſebe maderendricg rent on condition to. reenter for not 

:-14ia Sir Payment, and the leſſor bargain and ſell the reverſion by deed in- 

canto-.. dented, and after the deed made the rent is areer, and then the deed 

' tonscale. iSinrolled : in this caſe it ſhall not relate co give a reentry for the 

condition broken. 

IF A bargain and fell land to Z in tail, and B before inrolment of 
519i the deed, doth makea leaſe according to the Statute of 32 H.8 and 
wad, Aandafter the deed is inrolled : this is a good leaſe. 

And now we come to a Gift, 


— 


Cuarz, NM 
Of a Gift. 


T2 word importing no more then the transferring of the pro- 
perty of a thing from one to another, isof larger extent then Gift, Quid. 
a Feoffment, which 1s alwates applied to an immoveable thing, For 
thisis oiten applied to movable things alſo,as trees, cattel,houſhold- 
tuff, &c. the property whereof is, and may be akered as well 
by gift, as by ſale or grant And in this ſenſea gift is ſometimes by 
tne act of theparty, as when one man doth give a thing to ano» 
ther. Andthis is, or may be either by word or by writing. And 
ſometimes it 1s by a& of Jaw, as when a-woman is married toa 
husband, or one is made executor to another: in theſe caſes by 
the marriageonely, and taking of the executorſhip the Law pives 
all the goods of the woman to the husband, and of the Teſtator 
to his executor. $0 where one doth take my goods as a treſpaſler, 
and I recover damages fox them. upon a ſuit in Law, in this caſe 
the Law doth give him the property of the goods, becauſe he hath 
paid for-them. But this word _—_ ſomecunes taken more ſtrif- * 
Q 2 iy 


Tn , 


A Grant. 


ly and applied to a coaveyance or pailing of an2'tite of linds or 

renenents co another in tail, wiazrein this ward N-4; is myt com- 

monly uſed. Andchen, he which doth fo give the land is called the 

donor, and he to whom it is given the donee. And this for the moſt 

parc is by deed, though it may be otherwiſe. And for theſe deeds of 
gift, of immovadl? or movable things, ſee D:4 and Grant is toto, 
wherein all the lexrninz couchins th is matter is involved. And fo 
we paſs to a Gravt. 


— 


—  — 


Crae. XII. 
Of a Grant. 


THis word taken largely is, where any thing is granted or pal 
ſed from one to another. And in this: ſenſe ir doth comprehend 
Feoffments, bargains and ſales, gifts, leaſes, charges, and the like, for 
he that doth give or ſell, doth grant alſo. And thus ic is fomertim?s 
in writing or by deed, and ſometimes it is by word without wri- 
ting. But the word being taken more ſtritly and properly, it 
is theprant, conveyance, or gift by writing of ſuch an” incorporeal 
thing as lieth in grant, and not inlivery, and cannot be given or 
granted by word oaly without deed. Or it is the grant of ftich 
perſons as cannot paſs any thing from them but by deed, as the 
King, Bodies corporate, &c. And this albeit ir may be mad? by o- 
ther words, yet it is moſt commonly” made by this word [| gran: ] 
as being moſt proper to this purpoſe. Know therefore that a- 
mong(t hereditaments, ſome are ſuch as are ſaid to lie in livery, #. 
"ſuch as whereof livery of ſeiſin may be made, as Manors, houſes, 
lands, &c. And ſome are ſuch as do not lie in livery, 5. where- 
of no livery of ſeiſin can, nor need to be made, but they piſs by the 
delivery of the deed without any more ;, and of this ſort are rents, 
reverſions, ſervices, advowſons in groſs, and the like, which things 
cannot paſs from man to man without deed or matter of record, 
whichisof a higher nature then a deed. And he that makes this 
Srant, 1scalled the grantor, and he to whom it-is made, is called the: 
arantee, 

Itis taken here in the largeſt ſenſe, as that which doth compre- 
hend both. And ſo. ſome grants are of the land or ſoil it 
ſelf, and ſome are of ſome profit to be taken out of or from 
the ſoil, as rent, common, &c, And ſome are of goods and chattels, 
and ſome are of other things, as authorities, eleRions, &c. And 
- they are .made- ſometimes by matter of record; and es by 
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deed or writing in the countrey , and ſometimes by word without 
cither. Some grants alſo tend to charge the grantor with ſome- 
thing he was not charged with before, and ſome to paſs ſomething 
out of him to the grantee, and ſome tend to diſcharge the grantee 
of ſome thing wherewith he was charged or chargeable before, and 
whereofhe is now herebydiſcharged 
. : 3. Things ni&« 
©o. 1.73. . Regularly theſe things are requiſre in every good grant Or coqurilyrequi» 
Plow.555. Lift. 1. That there be a grantor, donor, &c. andthat he be a per- fire to every 
ſon able to grant, and not diſabled by any legall or naturall impedi- good grant, 
Peck. Set» ment. 2, That there be a grantee, donee, Ec. and that he be a 
Y perſon capable of the thing granted, and not diſabled to receive 
it. 3- That there bea thing granted, and that the thing be ſuch a 
thing as is grantable. 4. That it be granted in that order and 
manger that Law requireth : as where the thing is not grantable 
without deed, thzt it be done by deed. And if it be by deed, that the 
deed have apt words to deſcribe and ſet forth the perſon of the 
orantor, and grantee, and thing granted, &c. andthat all neceſſary 
circumſtances; as ſealing, and delivery, and livery of ſeifin, and at» 
rurnment where it is needfull be obſerved. 5. That there be 
an agreement to, and acceptance of the grant or thing granted by 
him to whom it 1s made, & for default incither of theſe particulars a 
Bo. Gans Grant may be void. [n acquirends rerum acminio ſcilicet quod dona- 
£9, tiones non valent licer fint incepte iſs font perfefts, But if grants 
be very ancient, and things granted have been enjoyed. accor- 
ding to the grant ever ſince the making of it, in this caſe the grant 
may be good notwithſtanding ſome legall defect in ſome of theſe 
particulars. 
Perk. Set» Corporations as Dean and Chapter , Mayor and Commonalry, 4-What ſhall 
41.7. 17. and ſuch like regularly can neither grant lands,goods,or chattels but be EE 
ENG i muſt be by deed. But the grantees of ſuch perſons , and all o- g.aqe, gift, or 
ir. $«&. ther common perſons may grant or give any thing which doth lie ſale. Or nor. 
60, inlivery, as manors, houſes, lands, and ſuch likethings in fee ſimple; 1- For the 
fee tail, for life, for years, or at will, by word without deed. And if on 
a leaſe be mace ofany ſuch thing for lifeor years, with a remain- IN 
der over in fee ſimple, fee tail, or for liſe; it is good , albeit the —— 
ſame be done by word, without any deed in writing. without 
Co. ſuper Such things as are ſaid to lie in grant, and not in livery, Sene- dced. Or 
Dit, rally cannot be granted or given, had or taken without deed, un- Ro _ 
Perk þ<&, leſs it be in ſome ſpecial caſes. And therefore rents and ſervi- gents, Servi- 


£1, 60. © A , = © " © _ . . R , 
Bro Gan. CES , and ſuch like things which arein groſs, and not incident to ces, &c. 


59, ſome other titinp, i1y not be granted without a deed. And there- 
; > Le ere niet! wwe | , ' 

fore if arent charge 22 gror 1 unto me for ye+rs, I may not grant 

this rent over without ded Anu it iterebeLord and tenant of 

errable land by fealty, andi! frrvice of 1 ©lding thetentb ſheaf of 


cora before it be ſowed; the Lord tony! grant this ſervice for 
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« * A Grant. 
years without deed. But if a rent, or any fervice be parcel of, or 
incident to a manor or any other rhing which is grantable without 
deed, in this caſe by the grant of the principal by word, this thing 
may paſs as belonging thereunto without any deed, Alſo rents or 
ſervices may be granted upon a partition by one coparcenor to ano- 
ther withoat deed. 

A reverſion cannot. be granted in feeſimple, fee tail, for life, or 
tan or years without deed, unleſs it be incaſe where it is parcel of a ma- 
Þ ReMUntt. nor. But areverſion may be granted upon a partition by one copar- 
cenor to another without any deed. And the ſame Law is of a re- 
mainder. And thereforeif onemakea leaſe for life or years to one, 
the remainder in fee {1mple, fee tail, or for life, to another with- 
out deed, howſoever this be a good remainder in the firſt creation 
without deed , yet this remainder cannot be granted over without 
deed. 
A Parſonage or Rectory, albeit it conſiſt of nothing but Tithes, 
: Advow.on, and the like, beſides che Church and Church-yard, and it hath no 
2 Tyrics, ®© houſe nor glebe belonging to it, yet may be granted without deed 
in fee ſimple, for life, or years: and then the tithes and offerings 
will paſs as incident. But the tithes alone, or a portion of tithes, 
oblations. mortuaries; or obvenſions are not grantable by them- 
ſelves without deed. And therefore a leaſe paroll of tithes, albeit 
it be but for years, 15 not good. And ifthe Parſon agree with one 
of his pariſhoners, that he ſhall have his own tithes ; this is not a 
g00d grant of thetithes, neither may it be pleaded or uſed fo; but 
perhaps by way of agreement a pariſhoner may retain his tithes. 
And if a leflee for years of tithes will grant it over to another at 
will only, it cannot be done without deed, as was held by Baron 
Denham, 2. Car. at Sarum Allifes. And yet it is held thata Parſon 
may grant his tithes from year to year to him that is to pay them 
without any deed , but this 1s by way of retainer. But this crant 


pay the tithe, and not with another : neither can this intereſt be 
aſligned, or a itranger takeadvantage of it, as hath beenagrecd in 
the cale of Hawkes and Brafield, Paſch. 3. Jac. B-R. 

An Advowſon in groſs cannot be granted without deed ; yea 
the grantee of the grantee of an Advowſon is to ſhew both the 
deeds. But an Advowſon is grantable upon a partition between 
coparcenors without deed. And an advowſon incident to a ma- 
nor, or piece of land is grantable with the manor or land without 


deed. 


Common of Paſture, of eſtovers, turbary, fiſhing &c. cannot be 


palture>Z0, gf partition, or of appendancy as incident to ſome corporal thing 
with- 
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Chap. 12, A Grant. 
without deed. And therefore if a man grant by word of mouth 
to me common for twenty beaſts in his manor, this 1s not-good, 
Netther if it be grante$#to me by deed, may I grant this over to ano- 
ther without deed. But if a man have common of paſture appen- 
dant or appurtenant to lis land, in this caſe he may grant his land 
with the common appendant by word onely withour any deed. 

:5.H.y.8, Franchiſes, as Fairs, Markets, Courts, Warrens, and the | ke, or 

the profits thereof are not grantable without deed. But it ſeems 

'a Hundred is grantable without deed, for that is /i berum texementum, 

The profits of a Mill, County, Ferry, Corody, or thelike, are not 

grantable without deed. 

Things in ation, asa right or title of action that doth onely de- Things in ati. 


Franchiſes, 
and ſuch like 
thingss 


Pier 91. pend in action, and change of that nature, as rights and titles of "1? and ſuch 
6 Dot, | ; 
126 Dt entry tO any real or perſonal thing are not grantable at all, bug *'*<*ngs. 


by way of releaſe to the tenant ofthe land, &c. by which means it 
may be extinguiſhed : but this may not be neither without deed, 
And therefore if a man take my goods as a treſpaſſor, or I deliver 
him my goods to keep, and after I will give theſe goods to him, I 
cannot do this without deed. 

vice 28s. Anelecion, condition, covenant, aſlent, licence, or liberty, can- 
not be created and annexed to an eſtate of inheritance or freehold 
without deed. 

Co. 9. 9. A priviledge to hold land for life without impeachment of waſt, Offices, 
is not grantable without deed. Offices for the molt part are not 
Srantable without deed. And yer ſome inferiour offices, as Stew- 
ardſhips, Bailiwicks, and the like are, for ſuch officers a Lord of a 
Manor may retain by word without deed. _ 

\_., Moſtcharttels real and perſonal, may be givenand granted wit 
— out dged. And therefore if a man by word of mouth grant, give, or 
Done. +. ſell me his leaſe for years, the wardſhip of body and land, or the 
-——ahep-o wardſhip of land that he hath, by reaſon of a tenure by Knights 
36. Plow. ſervice, or by grant from the King, or grant or fell me the trees 

* ſtanding upon his ground, the corn growing upon his land, his 

horſe, ſword, plate, or other houſhold ftuff , this is a good grantor 
Gift. But the wardſhip of the body of an heir onely, cannot be gran- 
red without deed. So a next preſentation cannot be granted with- 
out deed. 

F350" If ont grant his reverſion of land to one, and by the ſame deed whit ty tl:s 

Sranteth a rent out ofthe ſame land to another, and delivereth the ſame deed, : 

deed to both of them at onetime, this 1s good and ſhall enure firſt 

asa grapt of the rent to one, and then asa grant of the reverſion to 
the other, 

If one convey land to another, and the grantee by the fame 
deed doth grant a rent or common to the grantor out of the ſame 
land conveyed, this is as good as if it were by another deed. 
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A 
By wehor | D-4: & po be the moſt apt words for all kind of grants, yet Co, * ſuper 
wed. oF my be by other words, and the grant as good- as by thoſe 35.5.1; 


gr 
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The beſt way in grants is to-grant by words of preſent time in 

the preſent tenſe, as well as in the preterperte& tenſe. But a grant 

by words: of the pretcrperfet tenſe onely, as by Dedi & conceſ/6 

'onely without wordsof the preſent tenſe, is good. 
2. Tarcſpet Touching this part two things are requiſite. 1. That the gran» $ee Feofte. 
ofthe perſon tor bea perſonable. 2, That if the grant be by deed, that he be ſuf m*nt.ca.s. 
w_ nr, ficiently deſcribed and ſet forth either by his proper names, or elſe TORY 
naming of by ſome other matter of diktin&tion. Note therefore that whoſo- Perks Sect. 
him. 'ever may be a Feoffor, may be a Grantor. And any natural, poli- * 
And-who may tique, or corporate body not prohibired by Law, as Monk, Frier, 
bea grantor. woman<overt, infant, and ſuchlike) may be-a Grantor, Donor, &c. 
Andhow. Andthe grants of ſuch perſons will begood. | | 


An alien may, and is able to grant or give anything that he is 


Alien. | capable ofto have or take by grant or gift, 
IN ; pe Dp attained of treaſon or felony may give'or grant hisland Pcr% 5et: 
cron ant andthis is good againſt all others beſides the King and the Lord of ».Numb,s 


ac outlawed. whom his1and is held. And he may grant or give his goods to re« 


lieve himſelf in-priſon, and this will be good againſt all others, and 
the King and Lordallo A. perſon oatlawed ina perſonal action, 
may-give or grant his goods or cliattels, and the gift or grant will 


be.good againſt all others but the King. C6Diakc 

The Queen may, without the agreement of the King, make Lit. 3.Perk 

Woman-Co-' grants, gifts, &c. of her lands or goods, but another woman that NN 
dF hath a husband cannot give or grant her lands or goods without 3-Numb.6 


/Aher -husbands conſent, unlefs it be in ſome ſpecial caſes, And ai- 
beit ſhe do recite by the deed that ſhe is fole and not covert, yet 
this will rot help. Andifthe caſe be fo, that by agreement between 
| her and her husband, there be a certain porcion of her husbands 
-Jands or goods allotted unto her to diſpoſe of, and manage at her 
' pleaſure, yetiſhe alone without her husband, can make no good 
'grant or gift of any partioftheſe lands or goods. But it ſhe. grant 
-./- any thing by fine, and the husband doe not avoid it during the. co- 
lyerture ; this Grant will bind her after his deatt. And. if ſhe make 
a Sift or grant ofher husbands goods, it is thought this is '\not good... 
"untill her husband agree to it. 

An infant cannot make any-gifr or grant, &c. that is good, but in 27,7; *+ 
ſpecial caſes : for if he maketh any grant or gift that tak<th effect 0-4. $ca- 
by che delivery of the :deed onelv, as if he grant a rent-charge ,* 2 
out of his land, or make a Feoffment with a letter of Atturney 7 H- 49 5- 
to give livery of ſciſin, or giveor ſell his horſe; andthe buyer or q06, 60 
done take him himſelfe;'theſe ar void ab snitio. And if the. 

' grant or gift. take :cfſe& by-the delivery ef his own hand, -as if he | 
* W maKke 
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make a Feoffment and pive livery of ſeifin himſelf, or ſelf a horſe 
and deliver him wich his own hands; this is voidable by the Infant 
himſelf, or others that ſhall have his Right, 8c. But ifan Infant 
grant any thing by fine, this muſt be avoided during his minority, or 
elſe it cannot be avoided at all. 


Perk-Set. All grants that are made by Dureſle, are voidable by the parties Dureſſe, ! 2 


16. themſelves that make it, or others thathave their eſtates, 8&&c, But 
ific be done by fine. it is good and unavoidable: 

: All gifts, grants, &c. made by deed inthe Country, by thoſe that 
Ces ACC de non ſane mmorir, aregood againſt themſelves, but voidable 
cap- 2» by thoſe that are their heirs, executors, or have their eltares. But 
Num®. ** if it be by fine, it is good and unavoidable: 


perk Set, A man that is born. damb, or dumb and deaf, if he have under- 


35, ſtanding ; may by delivery of the deed and making of ſ1gnes, make 


a good grant, gift, &c, But a man that is born deaf, dumb. and bknd 
cannot 3 


er. Set, A. Baſtard may give or grant as well as any other man, after he Eaſtard. 


20. hath gotten a name by reputation. 

Leaſe. | aft 
Oy” ua longer time then for his own life, and therein likewiſe but du- 
ring his reſidence, albeit he have the conſent of the Patron and 
Ordinary. | 


yk. 3:4, Neither the head without the membersof a Corporation, nor the Cor poratiom.: 


31, 32433- members without the head, as Dean without the Chapter, or Chap- 
ter without the Dean, may giv2 or grant any of the lands belong- 
1ngto their Corporation 


SeeExes OneExecutor or Adminiſtrator may give or ſell any of the goods p.curors. 


curves. ot thedeceaſed, and this is good to bind all the reſt. 
What Grants Eccleſiaſtical perſons may make of their Eccleſta- 
ſtical lands, husbands of the lands of their wives, and tenants in tail 
oftheir lands intailed. See in Leaſ? 


Fhe name of the perſons in Grants is ſet down onely to diſtin- Miſnaming. /.; 


0 6h guiſh perſons, and to make the perſon intended certain :- and there- 
©. forehowſoever it be belt and moſt ſafe to deſcribethe perſon by his 
true and proper name of baptifme, and alſo by his Sirname, and if 

it de a Corporation, by the true name whereby the Corporation is 

made, yet miſtakes in this caſe, unleffe they be very groſle, will-not 

make void the rant, Nil facit error nomins cum de corpore {Ls 

ſtat. And therefore if one that isa baſtard hath gotten a name by 
reputation in che place where he doth kve, or another man hath 


giten anther name by common eſteem then his own right name, 
or 15 uſuajly called by another name then his true name in the place - 
Perk. Se, WH TC he hives, in cheſe caſes they may prant by this name, and the - 
41, frant ts good. And if a man be baptized by one namz, -and after - 


Co. ſuper 


Lir.g. De confirmed by another; fome have faid he may grant by either © 


23 


Non ſane mee 
morie. 


A Parſon may grant any thing belonging to his Parſonage for Par.on. 
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A Grant. 
of theſe names, Sed gquere, And if Zohs at Srilegrant by the name Perk. (2. 
of William at Stile;, this grant is good. Er fic de imilibts. a And 27 ſuper 
theſg grants are good eſpecially when there is ſome other addition Lir. 
ro make it more certain, as when a Duke, Marqueſſe, Earle, or RY 
Biſhop grant by their names of honor or dignity, and grant withs v:k. $eQ. 
out any name, or with a falſe name of baptiſme, as when the Duke ** 

of S»ffolk by the name of the Duke of Sxffolh, without any more 

words, or by the name of pyi//;:am Duke of Suffo/b, when his name 

is /chx, or the Biſhop of Norwich grant ſo, theſe are good grants, 
becauſe there is but one ſuch Duke and one ſuch Biſhop within the 
Kingdome, .S0 if a Dean and Chapter, Mayor and Commonalcy, 

grant by the name of their Corporation without any addition of 


Chriſtian or Sirname, it is good. And eſpecially then alſo are theſe *** '*%» 


AV. 


grants good when the true name doth appear in ſome other part 
of the deed, As when [hz at Stile, reciteth by his deed, that his 
name 1s. ehy at Stile, and by the ſame deed doth grant by the name 
of Thomas at Stile. Or Aliceat Stile reciting by her deed that ſhe 3" © 


Perk. i-Q. 


is a feme covert when in truth ſhe is ſole, But if an ordinary man 33. 42, 
grant by his Sirname only without any name of baptiſme, or by his 
. name of baptiſme without any Sirname at all: in theſe and ſuch like 

caſes for the moſt part, the grant will be void for uncertainty,unleſs 

there be ſome other matter in the deed to help it, or ſome matter 

done ex poſt fas to ſupply ic ; for in ſome caſes where the thing 

granted doth lie in livery, ſuch a miſtake or incertainty in the granc 

may be holpen by the livery of ſeifin upon the deed afterwards. c, . -.. 

And ſo allo it is in the names of Corporations, for if the variance 10.132.11, 

and miſtake by omiſſion or alteration be only in ſome ſmall matrer, 12. ,,.. 

ſo as it is literal and verbal onely, the grant will not be hurt by it. Co. x0, 

But if the miſtake or omiſſion be in the ſubſtance of the name, the *** 

Srant may bee void by it, And therefore if Decax On Capitulum 

Eccleſie catbed. ſanfte individ. Trin. Caerlil. grant by the 

name of Decanm eccleſie cathed. ſarntle Trin. in Caerlil. & torum 

capitulum eccleſie preaift. this is good: Et fic de /imilibus : for if 

- the ſenſe do ſti]! remain either exprefly er by neceſſary implicati- 

on, and the deſcription be ſuch as doth import a ſufficient and cer- 

tain demonſtration of the truename of the Corporation according 

co the foundation thereof, it ſufficeth. But if any of the ſubſtance 

or eſlevce of the name be omitted conrras And therefore if a Cor- 

poration incorporate by the name of Prepoſits & collegsi regalis 
— gl bo. coll. beate Marie de Eator, juxta Windſor grant by the name of = 
and the nam- Preb. & ſocierum ("olleg. regalis de Eaton, &c. leaving out Colle £11. 2% 
ing of him; ginum & beate Marie, thisgrant is void. Perk. Sect. 
and whomay a Touching this part three things are requiſite 1, That the &;;1 
be a grantee, £rantee be a perſon capable. i. that he be a perſon in being at tcoff ren:; 
Kc. and how” the time of the grant made, and not diſabled by any legal impedi- $27 ,. 

| ment 


bs 
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Chap. 12. A Grant. 

* ment to take by the grant: 2. That if the grant be by deed the 
Srantee be ſufficiently named', or at the leaſt fer forth and diſtin- 
Suiſhed by ſome circumſtantial matter, and that hg be ſo named or 
deſcribed, as that he may be capable by that whereby he is 
ſet forth. 3. That he himſelf and not a {tranger doth rake by the 
ſame grant. Note therefore that all natural and politique or cor- 
porate bodies that are not diſabled by Law, may be grantees: And 
all perſons that may be grantors, may be grantees, and ſome o- 
thers that cannot grant or give, yet may take or receive. Anda 
grant made to one, two, three, or twenty ſuch perſons is' good. 

Co.1-101- A gant of land; or rent in poſſeſſion to the right heirs of 7 $, 7s 

52.54. being then living is void, for there is nor can beany ſuch perſon 

02:31» in rernm watiura , for no man can be an heir to another that is li- 
vins. But ſuch a grant to one in remander 1s good, if fo be that 7 F 
die before the particular eſtate end, and before the remainder 
happen: So if a grant be to him or her that ſhall be the firſt child of 
1$S, and he have no child at the time of the grant, thisis void. 
So if a grant be made to the wife or child of / $ when there is none 
iuch, it is void. As if agrant be to 17S, and to hisfirſt born ſonne, 
or to 7 FS and her thatſhall be his wife, and he hath at che time of 
the grant neither wife nor fon ; in theſe caſes the grant is void as to 
the wife and fon, and / F ſhall have all by the grant. 

co ſuper An alien may be a grantee, but if any thing be granted unto him, 

Litz2 whereof he is uncapable, as an eſtate of lands in fee ſimple, for lite 
or years, he cannot hold it, but the King will have it from him. 

perk,5et, A perſon attainted of treaſon or felony before or after attainder prerogative.. 

may be a grantee, but he cannot hold the thing granted; for if the Perſons ar- 

King or Lord will, he may have it from him. $So alſo perſons out- *4t: 

lawed in perſonal ations may be grantees of lands or goods, but 

the King will havethe profics of the lands,and property of the goods. 

Perk,5et, A woman covert may be a grantee, but her husband may by yy,nmn co, 

Gfuper Dis diſagreement avoid the grant. And yet if he do not avoydit in yer. 

Lit. 2, his life time the grant will be good : and he that will have the grant 
to. be void, mult ſhew that the husband did diflagree to it. 

Perk.Sect. An Infant may bea grantee, for this is preſumed to be for his ad- je... 


Alien. 


4+ 7 ! | . ' - 
#.ſuper Vantage, and yet at his full age he may agree to 1t and perfect it, 
Lir.2. ordifagreeto it, and avoid it without any cauſe ſhewed. 


A man de no» ſave memorie may be a grantee as well as any O- Men de non 
ther man, and it ſeems theſe grants cannot be aiterwards avoided. ſane memories. 
But fuch men may netbe grantees of offices of trult and ſuch like 
things. 

A Baſtard, perſons deformed having humane ſhape, leapers, and Baſtard. 
Juch like may he grantees of lands or goods , &c. as other men may 
be. | 
co, Ide» An Hermaphrodite may bea grantee according to the moſt pre- ygermay 

5" varing Sex; ditc- 
A 


Co. Ider, 


Co, Ide M. 
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—_ Con- A clerk convi&, and a man impriſoned maybe a grantee as wells 
"Nillain, .aS any other. And fo alſo may a villain of the King, or ofa com- oy ;Fuper 


mon perſon, he cannot retain the thing granted, for the King ®*rk. Sea, 
or. Lord maygve it from him ifhe will. But Monks, Friers, and ©?" 
fuch like perſohs cannot be grantees, for they are utterly diſ.bled. | 
-Miſnaming os , Regularly it is requiſite that the grantee be named by his-names Co-ſuper 
;Ror.naming- of Baptiſm and Sirname, and fo it is moſt ſafe, and ſpecial heed ©'*? 
mult betaken to the name of Baptiſm, for that a man cannot have 
.two or more names of Baptiſm, as he may of Sirnames. And yet 
in ſome caſes, though the name be miſtaken the grant is good. As Bro. Noc. 
if a grant be to 7. $. and Em his wife, and her name is Emel/in, or 3%. 
a grant is made to 4frid Firzjames by the name of Etheldred fimation 
Fitzjames, Or a grant be to Robert Earl of Pembrock where his 5. . 
name Heyyy ; or to George Biſhop of Norwich where his name is 27 .3 85. 
Zohn; or a grant be to a Mayor and Commonalty , or a Deane {2'*P< 
and Chapter, and Mayor or Dean is not named by his proper name; © 
or a grant beto 7. S. wife of zy. S. where ſhe is ſole, all theſe pie: 11g 
and ſuch like grants are good, for inthis caſe, the rule doth hold | 
wtile per inmile non vitiarur. Andif one be baptized by one name 
and after confirmed by another ; yet a grant to him by his firſt co.ſuper 
is good. And ſo alſo fome think of a grant to him by his ſecond 3: 
name. Sed Quzere of this,- Alſo when a Baſtard hath gotten a name 
by reputation, a grant may be mace to him by that name, and it is 
.£00d, abs | 
If a grant be madeto z. at Stile, by the name of w. at Gappe, {;u* ** | 
this is a good grant notwithſtanding this miſtake. ; ans; Bhs 
But where a grant doth intend to deſcribe the perſon of the mages 
prantee by his proper name, and doth omit or miſtake his chriſtian 9<rk-5e8 
Name Or ' Ira - in this caſe for the moſt part the grant is void un Bro.Grant 
leſs there be ſome ſpecial matter to help it, as in the caſe before. And 5 
yetif the grant do notintend to deſcribe the grantee by his known Dir 337- 
name, but by ſome other matter, there it nay be good by a certain Mer<>0: 
deſcription of the perſon, without either ſirname or name of bap- Bro.Done 
tiſm. And therefore a grant to the wife of / F. Or prizz:gen:to filio, 
or to theſecond ſonne, or to the youngelt fonne, or e124 prero, Done 50, 
or «mnibus filiis, or filiabus. 1. $. Or omnibus tiberis 1 S- Or omnibus 1,100 
| exitibus T. $. or to the right heirs of 7 5. or to the next of verk.Seft, 
——_ blood of 7. S- in theſe caſes grants made to !i:eſe perions it cheſe Hr 


Incertainty, 


30. 
G ant 192» 


of words are good, for the perſon is certainly enovzh deſcribed, 


And if a leaſe be made to 1 S for life, the r<emiinde: 59 lim tat 
ſhall come firſt to Pauls ſuch a day , or to }.v; t!:at ball narae 
in three daies; if in theſe caſes any ene doe con. 2111S that 
day, or be named by1 $ within three daics, anc the pur 1 ar 
eſtzte doth ſo long continue, this is a good gr att ihe ren ane 
der. 1d certum [ft quod certumredas poiefi Blu 5 goat venan 
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4. mainder. And therefore if amanmake a leaſe for term of life, and 


e 1 = 
4. 9 * 1! 


in theſe words, viz, To four of the pariſhoners of Dale, or Des 
& ecclefie de D ; or to two of the ſonsof 17S, and he hath many 
ſons, or to 7 F or jy LS in the disjunRive : theſe, and ſuch like 
Grants as theſe are utterly void for incertainty, gd if a gift or 
grant of goods be to ths. pariſhoners of Dale in theſe words, it 
ſeems this is good: bur if a grant or gift of land be madeto them 
by theſe words, it ſeems this is void. Andſoalſo it is of a grant 
of goods to the Churchwardens of a pariſh, this is held to be good 
but otherwiſe it is of a grant of lands to them, A baſtard is capable 
by that name whereby he is uſually called, and therefore a grancto 
him by that name is good. And a right heir, or one that ſhall be 
the firſt ifſue of 7 $ that hath no- child, is capable of a-remainder 


ſcribed by their names, yet is the grant void, for —_—_— can be 


the lan{to him and his heirs : rhis Grant is void. Er fic de emilibus. 
And yet it ſeems in ſome caſes, if one of the grantees be party 
ro the deed that another Grantee that is no party tothe deed, may. 
take with him, And therefore the caſe was, Rebert gave the reverſion 
of lands which «gnes his wife did hold for her life to Stephan de la 
Aoore, Havenanm poſt mortem aifte Agnetis in liberum maritagium 
cum }channa filia ejuſdem Robeyti : in this caſe it was adjudged that 
albeit 7oane was not named before the Habendam,yertthat ſhe ſhould 
take in tail with her husband. 

Touching this point theſe things are requiſites. 1. That the thing 
whereof the grant is made be grantable, and that both in reſpge& of 
the nature of the thing it ſelf;and alſo of his eſtate that doth grant it 


-L.1s not grantable. 2, That if it be by deed, it be. ſufficiently diſtin- 
gwiſhed and named. 

.Ampnglt things that are grantable, ſome are grantable Je ove, 

D | and .. 


4. Inreſpe }* 


"hi ; : » touching the 
tor in ſome caſesalbeit the thing for the quality of it be grantable, hingaranand, | 


yet inreſpect of the eſtate and property that the owner bath in ir, charged, &c. | 
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*x.1In reſpet and in their firſt creition, bat not tranſm:/Iidle nor aſſignable af. 
rerwarus And ſome are grantableat fr{t in their original creation, 
and aſſignable over afterwards from man to man is i»finitum, 


. of rhe nature 

of the thing 
granted. 
And what 
things are 
grantable. 
over or char g- 
able. Or not. 


be levied may be granted over from man to man, 
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© e Fine 


All things that may be granted by fine, and whereof a fine may &.1 


PAC I. 
e2m Cx- 


All things that are before obſerved to be grantable. by or with< Sekefon of 


out deed zre gramable over from man to man. And therefore all rhe rerws 


of Grants 


x. In reſpe& corporal and immovabſle things that lie in livery, as Manors, meſlua- c.,r. c. ;. 


of the nature 
of the ching 


ir (c)f, 


Renrts,Servi- 
CES. 


WC. 


Reverſions 


and Remain- 


ders. 


w 


Cemmon. 


Advowlſons, 


ges, cottages, 'lands, meddows , paſtures, woods, and the like, Numb. +5. 


r2. Done 


are grantable in fee ſimple, for life, or years at firit, and aflignable ,» 


over again at the pleaſure of the grantee. Alſo trees, and embl:- 
ments are grantabſe. And a man may grant the veſture or herbage. 


7. the grafs of his ground, and not the ground it ſelf. Ard a man 
that is ſeiſed in fee of a houſe, may give or {ell the timber, ſtone, &c., 
of the houſe, and the donee or grzntee may take it after the death 
of thedonor. Alfo all incorporeal things that lie in grant, as rents, r.3. Bro. 
ſervices and the like are pgrantable over in fee {imple; for life, or 2g 
years, and therefore rents or ſervices reſerved upon any eſtate, and 5 H.6. :z. 
rents | — out of landare grantable over 5» i»firirum. Andif = hong 
a.man have a rent reſerved on a particular eſtate, he my grant over Fic. gran: 
parcel of it. But a rentor ſervice ſuſpended cannot be granted. &-. _ 
Neither can a man grant a rent iſſuing out of a rent. If a rent be Lt, 144. 
granted to me, I may grant it overto a ſtranger before I be ſeiled 

ofit, and this grant is void. But an annuity it ſeems 15 not gran- 

table over after the firſt creation ofit. And yet if an annuity be 

granted pthc affignes pro conſulio it ſeems this annuity THER 


1s grantable over, Advowlſons are grantable in Fee {1mple, for lite, g--3* 


or years, from man to man i» infinitum. Alſo the preſentation to Perk, $ect 


a Church before the Church is void is grantable- : but when the **: 

Church is void, that turn is not grantable, tor it is then in the na- 

ture of athing in ation. Alſo ReRortes, and tithes, and portions 

of tithes, and penſions are grantable from man to man 9» i»finit um. 
Reverſions and remainders are grantable from man to man in fee Perk, $a 


ſimple, fee tail, for life or years. And if I have a tenant for life of 3. 73: 55. 67, 


houſes; I may grant the reverſion of 2 of them. And if I have the re- 
verſion of 3 houſes and 4 acres of land; T may grantthe reverſion of 
2 houſes and of 2 acresof land. And if tenant intail be ofan 
acre of land the remainder to his right heirs, he may prant over 
this remainder by it ſelf, and yet it is ſuch a thing as the tenant in 
tail himſelf may barre by a common recovery But if a grant be of 


land to 7 $ for years, the remainder to the right heirs- 7 D, and 7-D. ,,, «a. 


is livirg ; this remainder is nor grantable ſo long as 7 D doth hve. 205. 
. * Þ) Pp 2. 
Common of paſture, of turbary, of fiſhing, of eftovers,are granrable fades. 
in fee, for life or years, from man to man i» infinity. * And-yer' it g.ink one 
. . d 4 trand H'1.16 Jace 
a common in grols and without number be granted to ma 0 Bk. 
7 NE | 1 


UM] - 1< 


Perk. Seft, 


- ” Lg 
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his heirs, 'it ſeems this is not grantable over to another man.” But if 
common for a certain number of beaſts be ſo granted; it ſeems 
the law is otherwiſe, and that this is grantable over in caſe where 
the firſt grant isto the grantee onely, and not the grantee and his 
aſlignes. 

p:ik.5:5 Offices aregrantable at firſt ;' but the great Judicial offices of the 

TIS Kingdome, as the offices of the Lord Keeeper, Cheif Juſtices, or 
Chicfe Baron, or of other of the Juſtices and Barons, and ſuch like, 


are not grantable over to others, neither may they be executed by p, crogative, 


v Locs Deputies But the Sheriffs office albeit it de not grantable over, yet 
K:cper & it may be executed by Deputy. The reverſion of an office is not 
2 05 Srantable by a Subject as it is by the King, yet a Subject may grant. 
car.in an Office Hab:»dum afcer the death of the preſent officer; and this 
Cancer isgo0d. The inferior offices alſo chaare offices of truſt, eſpecially 
ſuper Lir- if they concern the perſon of the grantor, howſoever they are 
4. -__q grantable at firſt, yet are they not grantable over by the officer to 

any other, unleſs they be granted to them and their afſigns, and of. 

this ſort arethe oifices of Steward, Bailife, Recetver, Sewer, Cham- 

berlain ; Carver, and the like, neither may theſe be executed by De- 


puty but where the grant is ſo. 


2.25 Licences and authoritics are grantable at firſt for the lives of the Licences;Au- 
33H 7.13 parties or for years. But the grantees of them cannot afligne them thoriries,$c. 


over. And therefore if power be given tome to make an award or 
livery of ſeifin, I may not grant over this power to another. And 
if licence be granted to me to walkin another-minsgarden, or to 
c0e through another-mans ground , 1 may not give or grant this to 
another, 
C0.4+ (6, A bare poſſibility of an intereſt whichis incertain, isnot grant- 
p24+ ., . ODE: And therefore if 012 have a term of yeares in land, and by 
C8.0,51 115 Will deviſe it to 7 FS for his life, , and afterward to me for the 
reſidue of the years, or deviſe it to / S if helive fo long as the 
term ſhall laſt, end if he die before the term erd, the remainder 
to me: in theſe caſes ſo long as I $ doth live, 1 cannot grant over 
this poſſibility. So ifa leaſe be made to me and my wife for life, the 
remainder to the ſurvivor of us; I may not grant this remainder 
over to another man. But ſuch a poſſibility being coupled with 
ſome preſent intereſt, is grantable over, and therefore if 4. have 
four houſes in execution upon a Statute, and Dy courſe of time it 
will endure thirteen years, afid after two of the howſes are evi ed 
by Elegit for fifteenyears ; in this caſe he chat hath this execution 
upon the ſtatute, may aſligne over his intereſt in theſe two houſes : 
for afcer the execution by the Elegit - is ſatished, A ſhall bave the 
—__ two howſes again untill he be ſatished. The Lord cannot prant the 
1E.42 1c, Wardſhip of the heire of his tenant whiles the tenant is living. 
Thoſe things that are inſeperably incident to oghers, are not. 
grantable « 


Poſſibilities, 


» 2 ' He A d ” * the $4 
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things. 
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Eranchiſcs. 
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rantable without the thing to which they are ſo incidentand be- 
Bing And therefore a Court Baron which is evermore incident * ek SeQt. 
to a Manor, is not grantable without the Marer it ſelfe; common 5 . 1. ,. 
appendant* to land is not grantable without the land it ſelf ro which 
it doth belong : and common of eltovers appendant to a houſe, is 
not grantable without the houſe it ſelf co which it doth belong 

A rent, ſervice, or other thing, whiles it is wholly in ſuſpenſe, is 16 1.5. 4. 
not grantable And therefore if the Lord difſeife the Tenant, or the | "%P** 
Tenant infeoffe the Lord upon condition , the Lord cannot grant Bro. Greas 
over the Seigniory during this ſuſpenſion. But if one have a rent in Ss 
fee out of my land, and he purchaſe the fame land for life or years, #> 89. © 
in this caſe it ſeems the rent is grantable even whiles the eſtate of the 
land doth continue. So if the tenant make a leaſe for years, or life of 
the tenancy to the Lord ; inthiscaſe the Lord may grant the. Seigni 
ory notwithſtanding. And yet it the tenant makea leaſe to another 
man for life, and the Lord grant the Seigniory to this tenant for 
life in fee ; in this caſe it ſeems the grantee of the SeiSniory cannot 
crantit over, becauſe it was nevec in eſſe. 

Franchiſes, as views of Frank-pledge, Perquiſites of Courts, Leets 
Conuſance of Pleas, Fairs, Markets, goods of felons, waifs, eltra es, 
Hundreds, Ferries, or Paſſages, Warrens, and the like, are grantable 
over from man to man in fee, for !ife or years, in i» fixitum. 

Things in action, and thirgs of that nature, as cauſes. of ſuir, ©" 5, 24 
rights and titles of entry, are rot grantable over to {trangers but Ih 
in ſpecial caſes. And therefore if a man hive diffeiſed me of my ** 2:4: 
Jand, or taken away my goods; I may not grant over this land, or Perk. «% 
theſe goods, untill T have ſeiſin of them agair. Neither can I grant 37: 55. 
the ſuit which the Law doth give to me for my reliefe in the caſes 35. 2; 48. 
ro another man. So if I make a feoffment to another man on con- ©: 5: 50: 
dition that if I do ſuch athing, I ſhall have the Jand again, in 
this caſe T may not before or after the time of performance of the 
condition grant over the condition to another. Burt all theſe things 
I may releaſe to the parties themſelves: For it is a maxime in law, 
that every right,title or intereſt in preſe:14 Or in future, by the joint 
at of all them that may claim any ſuck right, tile or intere{t, may 
be barred or extinguiſhed; And in ſome cafes a grantee of a reyer- ...... 
ſion may take advantage of a condition annexed to anellate for tn. 
life or years. If a man ow me money on an Obligation, or the hike, ©: 
I cannot grant this debt to anothgr : but I may grant a letter of Peck. 5e8. 
atturney to another man to ſue for it and receive it, or I may grant ** 
the writirg it ſelfe to another, and he may cancell it, or give it to ;;; 
the obligor. A prefentationto a Church after the Church is be- 
come void, is not grantable, for it is in the nature ofa thing in aRi- pers, $f: 
on- And if a man take my goods from me, or from another 97. _ 

man in whoſe bends they are, or I buy goods of another man, and ON 


ſuffer 


er 383. 
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cauſe the property of them is ſtill in me. 
Peck.Se&. Truſts and conhdences which are perſonal things for the moſt 


99+ part,are not grantable over to others. And hence it is alſo that offi 
ces of truſt and confidence are not grantable over but in ſome ſpe- 
cial caſes where they are granted to a man and his Afligns , or 


rluW. 379. 


where they are granted to a man and his Heirs. And hence it is alfo 

Plow.293. that a Wardſhip by reaſon of a term in ſocage, which by the law 
is given to the next of kin, 1s not grantable over to any other per- 
ſon by the Guardian in Socage. 

_ —_ Somethings are ſo entire that they cannot be ſevered by Grant. 
pencerent, and I grant the ſervices of the third acre; this is void, 
and he ſhall have all or none, for I cannot fever the tenure. But if a 
man hold land of me by homage, fealty, eſcuage,and a certain rent 
in this caſe I may grant the rent, and keep the Seignory. 

Perk, Sett® A Yillain 1s grantable for life or years ; and if the Villain during 

the eſtate of the Grantee purchaſe land in fee, the grantee ſhall have 
it for ever as a Perquilite, albeit he have bur an eſtate for life in the 
Viilain it ſelF, 


piers8. All Chattels real and perſonal regularly are grantable from man 
Plow-14*2 to man 5m 5»fiituw, as Leaſes for years, be they preſent or future, 


pcrk.Set, wardſhups of Tenants i» capite, or by Knights ſervice, Trees, Oxen, 
7: 2-5. Horles, Plate, Houſholdituff, and the like, Alſo Trees, Graſs, and 
Perk. Sect. Corn growing and ſtanding upon the ground, fruit upon the trees, 
i wooll upon the ſheeps back is grantable. 


Ifa manſell me ten load of wood in his Wood to be taken by his 


C0. 5-244 
oy aſlignment , or ſell me three acres of wood towards the north ſide of 
the wood , by this grant in theſe words I have ſuch an intereſt as is 

--- 3; grantable over, If I make a Leaſe by Deed of a houſe to another,and 


30, Tthereinit is agreed between us, that if the rent be not paid meby 
ſuch a time, I ſhall enter into the houſe and take and {ell che goods 
thereas my own to pay tie rent, it ſeems this is a good grant of 
the goods, and that I may do according to the agreement. And if 
one that doth hold land of me,grant to me by Deed indented,that I 
ſhall diſtrain for my ſervice in l] his land ; this is a good grant. 


6. 
Fitz Done 


condition that if he aſſure me of ſuch land he ſhall have it,otherwiſe 


11, that he ſhall deliver it to me again, in this caſe if he make the afſu- 
rance he ſhall have the money, if not, IT may have an account for it. 
Bro. Done Such things as are ferg »atare, as Coneys, Hares, Deer, and ſuch F*re nature. 
34+ like, are not grantable ar all. 
Perk. Set, A Parſon ofa Church may grant his Tithes for years,and yet they Tithes. 
9% arenotinhim, 


R 


ſuffer them in his poſſeſſton, and a ſtranger taketh them from him ; 
it ſeems intheſe caſesT may give the godds to the treſpafſor, be- 


And therefore if a man hold three acres of land of me by twelve- 


2At 


Perſonal 
things, 


Entire things., 


Villains» 


Chattels real 
and perſonal, 


Diſtreſs, 


Firz.Grant A man may give or grant money, asif I deliver one money 6n Money, 


PR. 


Apparel. S1ve Or grant Apparel; and itis ſaid if one make Apparel for ano» 
cher, and put it upon him to uſe and wear, this is a gift or grant of p.:y, 5.2. 
VVooll. the Apparel it ſelf. If one grantto another all che wooll of his 9» 
ſheep for ſeven years, this is a good Grant, 
If one being a Parſon give to another all the wooll he ſhall have Fir: Grant 
for Tithe the next year, this is a good Grant. 40s 
Incertainty. Tf ocegrant to another his Horle or his Cow in the disjun@ive , Bro.Done. 
this is a good Grant, notwithſtanding this incertainty, and the Do- ** 
nee ſhall have ele&ion, and by that make the Grant good. 
2.Inreſpett of . Any eſtate that a man hath in fee fimple,fee tail, for life, or ye3rs 
the eſtate,pro. 10 any lands, (c- Or any rent, or profit apprender out of the fame is 


Pperty and poſ. grantable from man to man #» 5xfir4r#m. And he thar hath any ſuch 


ſeſſion of the 
Grantor. 


FX Grant. Chap. 12. 
A:man may give or grant his Deeds, :.the parchment, paper and Co. ſuper 


It,233. 


waz to another at his pleaſure, andthe grantee may keep or cancel 753%; 
them. And therefore if a man have an obligation, he may give or *4. B-R. 
Srant it away, and ſo ſever the debtand it. So Tenant in fce {1mple bf 5 | 
may give or grant away the Deeds of his land, and the Executor in 22». 
the firſt caſe, and the Heir in the laſt caſe, hath no remedy. But a { 14.4, 31; 
Tenant in tail of ſand cannot give or grant any of the Deeds be- Ficz. 5a 


longing to the land intailed, no more then the land ic ſelf. One may yy 


eſtate of any lands, may charge it with any rent or prof to be t a- 
ken out of it as long as the eſtate of the land doth laſt. But an eſtate 
at will is not grantable over. And if an eſtate be made co a man and 
his Heirs, without the word Aﬀigns, yet he may aſlign it at his 
pleaſure, for Afﬀigns is included within Heirs 

An Intereſſe termini, i. a Leale for years to commence 1n /# x-0,15 ** ei 
granmable before the term doth begin, whether it be a Leaſe of the 94, 
land it ſelf, or any rent or other profit out of it. 

The interelt or eſtate that a man hath by extent is aſſignable ©* + 5+ 


from man to-man at pleaſure. 


+ F.*%.% 


The reverſion upon an eitate tail is grantable And ye: the Tenant 
in tail in poſſeſſion by the ſuffering of a common recovery, may bar 


him in reverſion of any fruit of it. <eprghr 
If an eſtate be made of land upon condition,as if A make. a Feoft- cate. 

mentto B on.condition that if A pay 20 /. he ſhall have the land a. 791.47 

gain: inthiscaſe «Land B together may at any time before the Lit chaps 


performance of the conditionjoyn together and grant this land, or 
charge it with any rent, &c. andthis will be good); for it is amaxime 
inlaw, Fee ſimple land may be charged one way or other And in 
this caſe B may grant over his eſtate alone, bur it will be ſubjeR to 
the condition. And if Z granta rent out of the land to a [tranger, 
and after the condition is performed, and the Feoffor enter ; in this 


Geyv, Crs 


tons ccie, 


Livils 


caſe he ſhall avoid the rent. But in this caſe 4 cannot grant, for he © "© 


hath nothing but a poſlibility. If one enfeoff divers to the uſe of 


is Sonand Heir ppon condition, and before the time of perfor- 
mance 


ITTIRAI +4 AC 


7 > Chap.n. 


mance of the condition, the Father and Son joya to grantor charge 


Co.ſuper 
L if. 43+ 


Co.IyJ 495 


49- 


65. 
Dier 1023 


B-o. Dane 
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the land, this is a good grant or charge. 

Tf the Tenant intail, and he that is next in remainder in fee joyn 
inthe grant of arent _ in fee, and after the Tenant in tail 
doth die without ifſue, in this caſe this isa good grant and charge 
againſt him in remainder. And if «do bargain and ſellland to 
B by Indenture and before inrolment, they do joyn to grant a rent 
chargeto C by Deed, in this caſe this is a good charge and grant, 
whether there be any inrolment or not. And ſo if Donor and Donee 
'n tai] grant a rent m_ out of the land, and then the Donee die 
withour iffue , in this caſe the grant is good to binde the Donor 

If land be granted to two men, and to the Heirs of their two bo- 
dies begotten, in this caſe albeit they have ſeveral inheritances af- 
ter their death, yet neither of them can grant away his eſtate after 
his life, for they aredivided onely in ſuppoſition of law. 

One Coparcenor ofa Seigniory may grant his part to a ſtranger: 

If two joyntenants be of a plow-land, and one of them doth grant 
to a {tranger common of paſture for beaſts without number to be 
taken in the ſame land, this 1s void. 

:f two joyntenants be of a reverſion, and one of them grant the 
whole, this 1s void for a moity. If a man grant or chargethat which 


© isnone of his, and that wherein he hath no propriety, it _ in the 


Granteeor a itranger; thegrantis void. And therefore if a man 
grant a rent charge out of the Manor of Dalz, or grant a reverſion 
of land,and in truth the Grantor hath nothing in the Manor of Dale 
orinthe land, inthis caſe the grantis void. And albeit the Grantor 
do afterward purchaſe the Manor, or the land, yet this will not make 
the grant good. Bur if the grant be by fine, or by indenture, there 
in ſ6me caſes it ſhall be good by way of Eſtoppel. Andin this caſe 
albeit the party recite that it is his own, yet this will not mend the 
caſes. And therefore if a man recite that he hath a rent of ten pound 
a year, and then grant five pound a year, parcel of it; in this caſe 
if he hath no ſuch rent the grant is void. 

A Shepherd, Bailiff, or Parker, cannot give or grant away the 
G00ds of his Maller without authority And yet it ſeems the ſervant 
ofa Taverner or Mercer, may give or grant his Maſters Wine or 


Wares. And if a Wife give or grant the goods of her Husband ; this Husband and 


Jointenants, 


Eſtoppel. 


Servane. 


is a good grant or £ift unti] rhe Husband difagree to it, and by his VVite. 


agreement :t is made good for ever. 

If a man have a Leaſe for years of land, and make a Leaſe for life 
of it, or charge it for longer tim? then the Leaſe for years doth Jaſt , 
in this the grant is good for fo long as the Leaſe for years doth laſt 
and no longer. But if hetnake a Leaſe for life and pive livery of 
ſeiſin he doth forfeit his eſcate. 

Regulariy a man.cannor grant, or charge that which is notin 


R 2 his 
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his own poſſeion, albeit he hath a right to it: Anil therefore if a 
man be difſeiſed of his land : an4 before he hathentre1 inco, or re- 
covered the land, he doth grant or give the land, or his right to the 
land to a ſtranger, or grant arent charge out of the land to a ſtran- 
ger, intheſe caſes the grants are not good. And yet ſuch grants by 
Eſtoppel. fine may be good by way of eſtoppel, And by a releaſe alſo the right 
may be extin&. But if one hath a reverſion upon an eſtate for Perk.3e&. 
life, and he grant a rent iſſuing out of this land, in this caſe the grant x 8 
is g00d, and the charge ſhall faſten upon the land after the eſtate of Lir.4s. 
the tenant for-life is ended. Andif a man grant common, or rent, 
notwithſtanding that a ſtranger take the rent,or uſe the common at 
the time of the grant, yet this grant is good, for a man cannot be out 
of poſſeſſion of theſe things bur at his pleaſure. 4 And if a Leaſe for + Hi1.cs, 
years be made to me, I may grant away my eſtate before my entry. =rfg | 
And ifthe leaſe be to begin at a day to come, I may aſlign over my ices, 
intereſt before the day come, for in this caſe the intereſt is in me from Boy —_ 
the time of making the leaſe, *Alſo I may give or ſell my goods that Firz.Doue 
I have not in poſſeſſion, and therefore if a man take my goods out Z,"* 
'ofmine or another mans poſſeſſion, I may afterwards give or grant Dier 90.39 
theſe goods to him or another man, and this grant or gift is g00d. 52? #5» 


3 
A Leſlor cannot give or grant the trees growing on the ground Dier 30s. 


Tenant for 1? | Pry 
tie. of his Leſſee for life, or years without the licence of the Leflze, ex- pg 475: 
Frees. cept they be firſt cut down by the Leſſee or ſome other, for then he 59+ 


may.And.if there be leſſee for life,and the leſſor give the trees grow- ©5539 


ing on the-ground, and after the leflee for life dieth , in this caſe the 
Donee cannot take them, for that at the time of thegitt a property 
of them was in the leflee. But if a Tenant 1n fee ſ1mple give or grant 
the houſes ſtanding, or trees growing on the ground he hath in poſ- 
ſeſſion, in this-caſe the grantee or donee may take them after the 
.death of the grantor, and that albeitthey be not cut or taken down 
before his death. And yet if the Tenant in tail give or grant the 
trees growing upon his intailed land, and the Donor die becorethe 
trees be cur, in this caſe the donee or grantee cannot cut them after- 
wards. Howbeit if ſuch a tenant in tail give or grant his emblements 
of corn growing on the-ground ; the donee may cut and take them 
after the death of the tenant in tail. And-if the tenant in tail give 
; or grant his trees and die before they be cut, andafterwards betore 
: | the iſſue in tail enter into the land, the donee or grantee cut them 
- and take them away, in this caſe the iſſue in tail can bring no action 
of treſpaſs againſt the donee or grantee for the trees. But perhaps if 
the trees be not removed off the ground he may take them, 
Preſentation, _ If rwo Coparcenersbe of an Advowſon, andthe one doth pre- Dier 2+, 
| ſent, and then he doth- grant the next preſentation, this is a good *+ +7 
' grant, ' but by this grant doth paſs the next he hath to grant, for 
his companion muſt have the next;. So if one be ſeiſed in fee of an 
| | 7 . Advowſen . 


Tenantin tail. 


©mblements, 


TT Chap.n. 


advowſon, and he hath a Wife, and he grant the third preſentation; 


41 QA 


"8 Grant: ti 


this isa good Grant, but it ſhall be taken for the third he may grant 
which isthe fourth, for the Wife is to have the third for her dower, 


Perk.Seft. If a man havegranteda thing once, he cannot afterwards grant 3:1® reſpe&t of 
Dier :5- it again And therefore if a man give or grant me a horſe, firit by , 


250.Lit. 


395. oa, Grant iS Void, and therefore if there be any faultin this Grant in 
102, Writing, it is not material. And if a man grant to me common of pa- 
ſture without number in his ground, and after make the like Grant 
to another, this ſecond Grant is void as to me, albeit it be good a- 
gainſt the Grantor, Andif one grant the next preſentation to a 
Church, after the death of the preſent Incumbear,and after grant the 
ſame to another ; or make a Leaſe of land to one for ten years, and 
after makea Leaſe of the ſame land to another for the ſame ten 
years; orgivea horſe to one, or after give theſame horſe to ano= 
ther; in all theſe caſes the ſecond Grant is void, Bur if the firſt 
Grant or Giftbe onely of part of thething granted afterwards, or 


of part-of ag onely, the ſecond Grant will be good for the 0. 


verplus. erefore if one be ſeiſed of a Manor, and demiſe ten 
acres of thE"demeſn for ten years , and after demiſe the whole 
Manor to another for twenty years; this 1sa good Grant forthe 
overplus of the Manor beſides the ten acres preſently, and for the 
the whole Manor for the laſt ten years. So if the ſecond Grant be 
co begin after the firſt is determined, it is good. Andifthe ſecond 
be ſuci as may be ſatisfied and not impeach the former, both ſhall 
ſtand good. And therefore if one that hath an Advowſon grant the 
next preſentation to one, and aft-r he doth prant the next preſen- 
tation to another, and doth not ſay [after the death of the Incum- 
bent ; ] in this caſe the ſecond Grant is good, and the Grantee: 
thereby ſhall have the ſecond avoidance after the death of the pre- 
ſent Incumbent. | 

$2:4112* Bythegrantofan acre of land, or of any other thing by the 


Perk.Sect. ary 
x14, 116, name whereby it is called,the reverſion of that thing, ifthe Grantor 


1907.11.47 


210.90, hurt, Butit is not ſo & converſe, © And yet ſome have ſaid, if one the thing 

granted. 
Miſnaming 
or Miſcrecl- 


1200-4up- grant a thing in poſſeſſion by the nime of the reverſion of the thin 


See alſo this is go0d £0 paſs the poſſeſlion. 2 nod non eft lex. bFor if one 
Co. 2. in c 
Lanes caſe MAKE a Leaſe for years, and before the Leſſee enter, the Leſſor grant 


which, the land by the name of the reverſion or the land; this Grant is void. 
ol eem 


towarrane If One Make a Leaſe for life of the demeſns of a Manor rendring 
this opini- rent, and after he doth grant the Manor by the name of the Manor, 


on allo. 


Dier, the £Þ1S 1$ a go0d Grant for the reverſion of the demeſns as well as 
grant is forthe reſidue of the Manor, Bur it one _ common by the 


good in a 


common name of the reverſion of the common, it ſeems this is not good. 
Ele. Bro, 90 yet.if ons have common and grant it for life, and during that 


caſe. B 
Grant, ; R 3 eſtate 


former grant 


. - of 
:0.5et. word of mouth, and after grant him to me by Deed; this ſecond th; _ ſame 


4-In reſpedt of 


| "D» * . naming or dee 
Co.10.190 haye no more then a reverſion, will paſs, and this miſtake will not ripeion of 


ral. 


"4 % _ 
© Be at i: 
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eſtate he doth grant the commoa by the name of Toram ilam (om- 
muniam {uam,ot ome do hold this grant to be good. 
- Any thing may be:igranted by the name whereby it is and hath co.6.c;. 
| beenuſually called of latter times within nine or ten years or there- 45 3-6: 
4  -  * abouts, albeititbe animproper name, and not theantient name of 7. © 
WI . the thing, but a name newly gotten. And ſo a Manor may paſs by F752: 
the name of aMeſſuage or Farm, or a Farm or Manor by the name 
of a Meſſuage if it be fo ufually called and reputed. So the great 
houſes in London called Excefter and Doycer houſes may be granted 
by thoſe names. And if a man grant that which indeed isa paſture 144. 8.z. 
ground |by-the name of a wood; -or grant that which indeed isa *7 *'** 
wood by the name ofa paſture ground, and the things are called by 
thoſe names; theſe are good grants of thoſe things. And if one grant 
by the name of a great field, chat which indeed .is but a little cloſe, 
but it is uſually called by the name of a great field; this is a good 
grant of this thing. So 1f one grant by the name of a Plow-land, 
that which in truth is but an acre of land,or grantby the name of a 
Manor that which is but a Plow-land ; theſe grants are good. And 
fo as it ſeems it is & conver/o. But if a man grant a how;or a Meſſu- 
age; by this grant an acre of land will not paſs. 
By the grant of ſervices, a rent referved upon aneſtage tail will co.cuper 
aſs. Lit. 150s 
s If a man make a Leafe of a houſe to another for years, and the roy Ll 
Leſſee divideit and make two houſes of it, and after the Leſſar doth 5% 
grant the reverſion of it by the name of one houſe, this isa goed 
grant to- paſs it, Andif one leaſe three houſes to three ſeveral 
.men at ſeveral times, and they divide them into twenty nine tene- 
ments and houſholds in themall; and the firit Leſſor doth grant 
-them by the name of three Meſſuages: this is a good grant to paſs 
them all. But1f hegrant by the name of fifteen Meſfuages or Tene- 
ments only , it ſeems this is good for no more but for fifteen of the 
ſubdivided Tenements. 

If onerecite that he hath a rent charge iſſuing out of black acre pert. $8 
and white acre, and then grant the fame rent, and in truth ir doth 7*- 
iflue out of black acre onely : or if he do recite that it doth iffue out 
of one acre when in'truth it doth iſſue out of both ; in both theſe 
caſes the grant is good notwithſtanding theſe miſtakes. 

If one be Patron of the Church of S. Peter and PaxlinD. and Bro-grand 


| he grantthe next Preſentation of rhe Church of S. Perey, or of the +:p.,1.cea 
Church of.St. Pax/; theſe are void grants to paſs the Preſenta- \ yo 

tion. Juſt, Hut® 

* If onegrant a rent out of white acre, by the name of a rent out ton and. 

of black acre; this grant is void, as to charge white acre. Co.B.Mic: 

If one haye'a Manor called:greeple Lavingron, and he grantit by 3,67, 


the name of Weſt Lavingeon, alias Steeple Lavingtron , by the [ali4s | Edward 
wm eſpecially C1Ews., 


4 
\ 
4 
& 
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Chap.n. A*Grant. | 
eſpecially if the Grant ſay [lying in Levikgton ] arid; the NIAfOr of 
Steeple Lavingrin doth liein that pariſh, and rhe Grantor hath no 
other land there. K Rn GL 
wic.2Jac. Tf one grantall his lands which he hathin D. in this manner, 
n»ow%* [ All my lands in D. whichTI had of the grant of T.S, 7 this is a 
gred, good Grant of all his ſands in D. albeic ke had chem not o ele grane 
of 1.5. but of the Grant'of another. Bur if the words; be-F all thy 
lands which I had by the grant of T.S, in D ; ]in this cafe the grant 
is not Food to carry any other lands in D. but ſuch as he had'ef 
Plow-1*9» the grant of 1.5 So tf one grant in thismanner | all my Manor of 
{was the Sale in-Dale which I had by deſcent] and 1n truth he had it not 
— by deſcent but by purchaſe; © this is a good Grant of the Manor. 
Pop>am. So'if one grant all his lands in Dale'and ſay no more ; this isa good 
2Jac.B,N- 5rant to paſs all his lands there. | But if one grant” In this manner 
FAl my lands in Dale which I had by deſcent from my Father] and 
intruth I had them. not by deſcent but by purchale, this grant 1s 
Dicr 87. Void; andwill notpaſs hoſe lands: So if ? grant in this ;maniner 
[ al-my lands that”? had by the"attainder of 1. $. 7] andin "eathT 
had no land by that means; 'this'grant is void. © And.if I grantaf- 
M <-2J3c- ter this manner [allmy lands inB. in the tenure of D. which Ihad 
B:owns ofthe gifrof LS. | and in trathric doth lie in Baandis inthe tenure of 
ye D. but it was not purchaſed of I'S, this is a good Grant to paſs the 
land. - , REN 
Dier 29), Jf a pariſh liein two Connties, »#z. Berks and Wiles, and one 
60-3: 10- grant in this manner [all his cloſe called Callis in the Pariſh of Hurſt 
in the County of Berky ) and intruth the cloſe doth lie in the Coun- | 
ty of its this is a good Grant to paſsthe cloſe. But if one grand | 
in this manner | All his houſes in the Pariſh of S.# xtre/phs extra Al- 
gate, late inthe tenure of R. ] wherein truth he hath no houſes there, 
but he hath ſome houſes in'S. Burrolphs extra- Aldprſgate  - this isa 
void Grant. And yet if the Grant be in this manner [All that my 
houſe in the occupation of I. S. in S. «Andrews pariſh |] whereas in 
truth it is inthe Pariſh of K. butin the occupation of I.E. it ſeems 
this grant 1s puod to paſs the houſe. Bur if it be Ts MTENTE my 
houſe in'S: Andrews Pariſhin Holborn in the Occup ion of IS] 
and in truth it is in another Pariſh, but in his occupation; this Gtant 
1s not good to paſs the houſe. > | 7Y 
Kil.2.Jac. | If one grant in this manner ['my Manor of Dale which.appearerh 
B-R.per by Office fobind to be of the valne of ten pound per anxum | andin 
= truthinthe Office it is ſound at twenty pound per annum. @his grant 
's g00d notwithſtanding this mifpriſion eo CT | 
Paſc,7. ' If oneprantinthis manner [All my Manot of W. late parcel of 
Co,2.32. the poſſeſſion of the Abborof S. and late in the poſſeſſion of K.] 
'....: andin truth it was neyer inthe poſſeſſion'of K. this Grant 15'g00d 
. 1 notwirhflanding.* But'if the Grant bethus Þ emria Ma terras, fc 
$ PR” = i” 


KHeogatives. 


acres]whereas in truth hisMeadow there doth contain cwenty acres, 


grant thus[ All thoſe forty ſeven acres of land by the $leight, vhere- 


A Grant. ' - * Chap.n, 
in tenura I. S. Jacen. in W. nuper prioratui de S. Speftan, | and in 
truth the land doth lie in Sand not inz#, this is no good Grant to 
paſs the landsin F. And if the lands do lie in zy, but are in the te- 
nure of 7 D, and not inthe tenure of 7 &,; the Grant is void to paſs 
the lands in the occupation of 7 FS. 

If one purchaſe land of 7SinT, and have no other land there, Dir 236. 
and he grant his land in 7, latethelandof R S, orlate the land of 5790 
S, and miſtake or omit the Chriſtian name ; this Grant is good not- 
withſtanding this miſtake. And ſo alſo it is where there is a blank 
left for the Chriſtian name. Andif in this caſe he grant all his land 
inT, and fay no more, this is a good Grant to: paſs the land. And 
if one grant [all his landsin Dcalled N, which were the lands of 
7 $,] this is a good Grant to paſs the lands catled N, though they 
were never the lands of / SF. Butif the Grant be[of all his lands in 
D, which were-the lands of 7 $7 by this none but thoſe lands that 
werethe lands of 7 $ will paſs. 

_ Tf onegrant in this manner [' all my Meadow in-D containing ten Dier 80. 


it ſcems this is a good Grant for the whole cwenty acres. $0 if 5ne 


of fifteen lie in D, twenty in. EF, and-twenty.five.in #} aad in truth 
all of them do lie in F, and none of them in D or Z , this is a good 
Graft to carry the whole forty ſeven acres; 

If one grant twenty load of wood,and fay in his Grant [of which Bro,Grari 
ewenty load of wood he had ſixteen load by the Grant of his Father © 
7S) andin truth 7 did not grant any wood to-him at all, or did 
not grant wnto him ſixteen load only : this is'a good Grant of the 
twenty load ef wood notwithſtanding this falſe recital. 

_ If, one grant his Manor of D,anddothnort fay in what Town or Fr0-gran 
Towhs it doth lie, this is a good Grant. But it is belt to ſay in what {7 7* 
Towns the Manor doth lie, for if itlie in divers places (as.it may) ' 

and any of the places into which it goeth be omitted and the reſt are 

ſet down , no part of the Manor lying in the Town that is not: ex- 


If. one grant a Manor, and that which in truth is but one Manor, 
by the name of the Manor of A4and B : this isa good Grant of the 
Manor, And fo alſo it is if itbetwo Manors, asif a man be ſeiſed 


-of the Manors of Ryton and Coxder tn the County of Salop, and he 
. Srant in this manner. [ 1ota'm ind Minerium de Royton & ( ondor 


cum pertinen. in Com. Salopie; |] this is a good Gront of - both the 
Manors. Otherwiſe it is in caſe of the King, Ap 
If one have a Farme of land, - meadow, &:c, by. Leaſe called curiz Go 


Hodges, lying within the pariſhes of S. Stephen and St. Perer in S. Al- Reont 


bons, and hereciting the ſaid Leafe grant to.C his term and intereſt Þtar. & 


Sleep. 


3g the. houſe, lands, &c. called Hoages-in the Pariſh of St. Peter p.ylcram. 


IN ; 53, 
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Dier 46. 
Plow in 
Hill and 
Granges 
caſes, 


Co. ſuper 
Lit. 4+ 
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in S. e41bex? ; this Grant is good onely for ſo much as doth lie in 
'the Pariſh of $. Peter, and not for that which doth liein S. Sre- 


- phens, Butif he grant the Farm, and doth not ſay in what Pariſhit 


doth lie; this isa good Grant of the whole Farm. As in the caſe be- 
foreof a Manor that doth lie in divers Pariſhes. And if in the cafe 
here the Farm lie within the Pariſh of St. Perey onely;. the grant 
is good for the whole Farm. Tf one recite that whereas he hath ſuch 
lands by forfeiture, or whereas ſuch a one hath aneſtateof his 
Jand, or whereas the Grantee hath paid him 10 /, or done him ſuch 
ſervice, or the like, and theſe things are not true, and afterwards he 
doth grant the land by apt words ; this miſtake in theſe caſes will 


not hurt the Grant. But otherwiſe it is in caſe of the King, in ſome Prerogarive, 


of theſe caſes. | 

If one have a Manor in which he hath Parks and Fiſh-ponds,and 
he grant the Manor for life, except the Game and Fiſh, and after 
grant the reverſion of the Manor, this isa good Grant of the Game 
and Fiſh alſo. | 


Co. ſuper If a Grant be of [ centum libratas terre, Or 50 libratas terre, Or 
Lit.5. 


of centam ſolidat. terre | it ſeems theſe are good Grants, and that 
hereby doth paſs land of that value, and fo of more or leſs, 

If a Grant be of an acre of land-covered with water, this is a 
good Granr 

If a Grant be of a certain portion of land or tithes, or of the fourth 
part of land or tithes, and there be a ſufficient certainty in the de- 
ſcription of it, this Grant is good. And therefore if the Grant be 
of the ſourth part of the tithes and of the offerings of the Church of 
S. Peter, this a good Grant. | 


' 


Aro.Grant Tf oneſeiſed of an Advowſen in Fee grant to 7 F, that as oft as 


101, 121, 


the Church is void he ſhall name the Clark to the Grantor, and he 
ſhall _— him to the Ordinary; this is a good Grant of the Ad- 
vowſon. 

A reverſion may be granted by 'name of a remainder, orare- 
mainder by the name of a reverſion, and ſuch a Grant is good; As 
if one grant landto 7 $ the reverſion to 7D, this isa good grant of 
the remainder, 


Fiz-Grann If. one make a Leaſe of Land to Husband and Wife for their lives; 


63. 


and after grant the-reverſion of this by the name of the reverſion of 
the land which the Wife doth hold for life : this Grant is void, So 
if one grant to two for-life, and after grant the reverſion of oneof 
them, this is void. 


2CANp1, A Fulling or Griſt Mill may 'be'granted by the name of a Mill ohly-: 


2}. 


27 'H. 6.3 


Tf one grant in this manner | All that is meſſuage, g&-c- and all Incercaintyy- 


Plow.r64. the lands; meadows, and'paſtures thereunto-belonging-: ] this is'a 


Bro. Leaſe 


35 * 
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good Grant, and certain enough to paſs all the lands; meadows and- 
: pafures uſually occupicd therewith, 


'If; 


crook | - os 
A Grunt, Chap!!2. 
-: Tfrhe Lord grant his Manor by the name of [ his Manor wich the {54-0 
reverſion of all his Tenants : ] or by the name of [" the reverſion of Perk. sca. 
all his Tenants bond gnd free which hold for lifeor years] and do as 
not name them by their particular names ; theſe Grants are good'n 
theſe caſes and certain enough 
- If one grant land, and fay not in what Pariſh, or County, or vil. , _ 
Hlage'it doth lie; yet if there be anyother matter to deſcribe it, it ;3. 
ſeems the Grant is good enough, and it may be averred where it li. <5: 47: 
eth. But if there be no circumſtantial matter im the Grant to denote 
and decipher out here it doth lie, it ſeems the Grant is void for in- 
certainty. And therefore if one Grant his Manor of Dale, or his 
lands in:the occupation of 7 F, or his lands that deſcended to / F, 
or his lands that didbelong to the Priory of F, or the like; theſe 
are good Grants, and certain enough. 7a certum eft quid certnm 
redat potefs. 

If there be Tenant for life of three houſes and four acres of land, pe..$.a. 
and hein reverſion grant the reverſion of two houſes and of two 73. 
acres of this land ; this is a good Grant, and bath ſufficient certainty 
in it. 

If a Grant be incertain altogether,and have not ſufficient certain- Perk.Set, 
ty init, and cannot be made certain by ſome matter ex po/# fadto, it is ©7* 
void. And therefore if there be Lord and Tenant of three acres of 
and by Fealty,and twelve pence rent,and the Lord grant [che ſervi- 
ces of the third acre } to a ſtranger this Grant is meerly void: $0 if Perk.$e&. 
Husband and Wife bold anacre of land joyntly of 7 S for their 7 

lives, and 7 $ grant the reverſion of the acre of land which the Huf- 
band alone doth hold for his life ; this Grant is void. So if therebe 
Lord and three Joyntenants, and the Lord grant the ſervices of one 
of them to a ſtranger; this grant is void. So if one have twenty Te. ? ©"# 
nants that do pay him twelve pence a piece rent, and he grant 
five ſhillings yearly out of theſe rents, and doth not fay of which 
Tenants,this Grant is void for incertainty. So if conuſance of pleas ,;x.,.1, 
be granted, and it is not faid before whom, this is utterly void. So Bro. Great 
if one have two'Tenants, and doth grant the reverſion of one of ** 
them, and doth not ſay which, this is void for incertainty, $o if |... 
one grant Eſtovers to another, and ſay not what nor how, this is = 
void. So if one grant me ſo many of his trees, or of his horſes, as 
may be reaſonably ſpared , this Grant 1s void. And yet if one grant 
me ſo many of his trees as 7s ſhall think fit, it ſeems this Grant is 
g00d. And if one grant me one hundred load of ' wood to be taken 
by the aſlignment of the Grantor, or to be taken by the alignment © 5 #4: 
of 7 $ ; theſe aregood Grants. $0 if one grant me three acres of 
wood toward the North ſide of the wood, this is a good Grant, 
and certain enough. 

It one grant to one of the childrenof 7 $, and 7 S hath _ oy Done 

| then ** 
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7” Chap.n. A Grant. 
FF \ then one,and he doth not deſcribe which he doth intend ; this grant 
is void for tncertainty. | | 
; If onegrantto mea rent or a robe, twetity ſhillings or forty 
9 Ec4+ 30, . . ” : : 
Perk.fea., ſhillings, or common of paſture or rent, in the diſjun&ive which 
N48 is at farſt very incertain; yet this grant may become good, for if I 
make my election, or be paid the rent, or perform the grant in ei- 
perk,cec, FRET Part; the grant is now become good. So if ane be ſeiſed of 
7% twoacres of land, and he doth leaſe them for life, the remainder of 
one of them, and doth not ſay of which tol. S. inthis caſeif 1.S. 
make his ele&tion which acre he will have, the grant of the remain- 
der to him will be good. So it is when a man hath fix horſes in his 
Stable, and he doth grant me one of his horſes, but doth not ſay 
which of them ; inthis caſeI may chuſe which I will have, and in 
theſe caſes when I have made my election, and not before, the grant 
is good. Andif in theſe caſes the Grantee do not make his ele&tion 
B:0.Grant Curing his life, it ſeems the grant will never be good. Tf one be fei- 
77+ ſed of land, and leaſe it for years, rendring ten ſhillings rent, and 
after he doth grant a rent of ten ſhillings out ofthis land to a ſtran- 
cer , inthis caſe albeit there be ſome incertainty in the grant, yet. 
this 1s a good grant of a rentof ten ſhillings, bur ir ſhall be taken 
a grant of a new, and not of the old rent, and therefore ſhall not: 
take effeR, until rhe particular eſtate be ended. 
See more to this pointin Deeds, and their EF xprſprions, cap. 5- 
Numb.15. and Fine cap.2. Num.7, 
In fomg caſes, albeit there be in a Grant, a good Grantor, and a 5g.InreſpeR of 
good Grantee, and a thing granted, and all theſe are daly and cer- matrer infome 
tainly deſcrided, yet the grant may be void, for ſome fault in ſome _ parts of 
other thing touching the grant: as, 1. Inthe commencement of * » Ha 
Bro.Grant the eſtate. Forif a man be poſſeſſed of a term of years, albeit 'it mencemenr 
© .1.1;;, be one hundredyearsor apwards, and grant to another all the refi- oftheeſtate. . 
Plow.520. due of this term of years that ſhall be to come at the time of his 

death ; this grant is void for incertainty. And yet ifa man poſſeſſed 

of ſuch a term in land, grant the landto another, to have and to. 

hold to him after the death of the Grantor for fifty years or for , 

two hundred years, theſe are good grants, and inthe firſt caſe the - 

Grantee ſhall have fifty years, 1f there be ſo manyto come of the 

term of one hundred years at the death ofthe Granzor, and in the 

Jaſt caſe the Grantee ſhall have the land for the whole one hundred 

years,or ſo many of them asare to come at the death of the grantor... 

So if one grant any thins that doth lie in livery or in grant, and: 
Dier 59. that is in oe at the time of the grant 1n Fee ſimple, Fee tail, or for 

life, andthe eſtateis to begin at a day to come; this for themoſt : 

1s void: Howbeit in ſome caſes the livery of ſeilin will help it. But tacerraioryy. 
Dennis | a Leaſe for years to begin i» ſ#tur0is good enough: And if a Leaſe. | 
be made to one for years, or for years determinable upon lives 3 
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_ *  andafter aLeaſe is made to another of the ſame thing, To have and 

to hold from the end of the former Leaſe, this is a good Leaſe, and 

'the commencement certain enough. Soif a Leaſe be made of land 

to one ſor life, andafter the reverſion thereof is granted co another 

for like, cam poſt mortem vel alio mode. vacare contigerit; this is Cradocks 
£00d. -So if a Leaſe be made to one for twenty ears if he live ſo Paſe.vJac. 
Jong, andafter a Leaſe is made to another Haberdum after the end Co. 8. 
of the term granted to the Leſſee, for twenty years to be accounted 

from the date of the Deed laſt made, this is a good grant for twenty 

ears after the fiſt Leaſe ended,and the words| to be accounted, &c. ] 

ſhall be rejeted. Andif onegrant a rent: to me, Haberdam from Co $ 
thetime of my full age for my life,and I am at full age at the time of 

the grant,this grant is good for my life.If a woman ſole have a Leaſe 0.12” 
for years and take a Husband, and then he in reverſion grant the 

land to another Habeyazm after the term granted to the Husband, 

&-c, where intruth it was never granted to the Husband but by an 
2. In the limi- a& of law, viz. the marriage, yet this is a good Leaſe. 2.In the limi- 3}, 55: 
tation of the tation of theeſtate, For if a grant be to two, & hereaibus, without 

eſtate. Orin g,;; this is void for incertiinty. And yet a Grant to one & he- 

the Habendum 1. - 
of the Grant, 7245636, is good. 4ndif a man grant two acres to have and to hold, Perk. Sed. 
| the one in Fee ſimple, the other in Fee tail, or the one in Fee ſimple, $j3g7..; 
and the other for life, and doth not ſet down which in Fee ſimple, 

&-c. in certain, yet this Grant is good, andthe Grantee hath the 
eletion. And yet if one grant twoacresto two men Haberdum the 

one to the one, and the other to the other, and fay not which either 

of them ſhall have, this-is void for incertainty. And if one bave —I—% 4 
a reverſion of land after a Leaſe for years, and grant the land, Ha ** i” 
bendum the reverſign, or grant the reverſion, Habendym the land, 
 ..-,, thisisgood. 

6.Inreſpetof Jn ſomecaſes a Grant or Gift may be void, at leaſt to ſome per- 

= _ od _ ſons and purpoſes, when there are none of the defects aforeſaid init, 

=—T v% 3 as when itis made upon a corrupt contra&.or to the end to defraud 

: Creditors of their debts, or purchaſers of their lands bought, or the 

like, whereof ſee before in Deed, cap.4 Numb 5. 

7.Inreſpet of And in ſome caſes z1beit there be no other fault in the Grant, yet 2 n. ;.;, 
omiſſion of it may become void for want of ſome other matter that ought to Co-luper 
ſome ceremo- he done, as inrolment, livery of ſeiſin, atturnment, &-c. for where © - 
__ theſe things are requiſite, the Grant is not good untif it be had, nei- 

ther for chat thing which will not paſs without that ceremony, nor 

et for that which otherwiſe would paſs by the Deed. And there- 

fore if a Feoffment be made of a Manor co which an advowſon is 
appendant. and no livery.is made, fo that the Manor doth nor paſs, 
the advowſon will not paſs neither Where a Grant may be void 


by the refuſal or wajver of the Grantee, ſee before in Deed, Num. 6. 
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An Atturnment. 
If one make a Feoffment with warranty, and after.the Feoffee 5. What ſhall 
h be ſaid a- gootl 


C. grant in the 


a nat fare. 
Feoffee of it. And a i dic 


F Chap: 
'»wH, 6.14- 


21 H. 7. 23» . . . X 
Perk.Se&t. doth grant to the Feoffor, that neither he nor his Heirs ſhall vouc 


the Warrantor. or his Heirs upon the warranty, this is a good di 
Kelw.85. charge of the benefir of Voucher and doth bar the 
yet he may bring a Warranria Carre ſtill, Soif one grant to me a charge. Or 
Tent-charge and afterward I grant to him that he ſhall not be ſaed not. 
for this rent ; this is a'good grant to bar me of bringing an annuity 
for the rent. And yet I may diſtrain for the rent ſtilk And fo. > cox 
verſo if I grant to the Grantor, he ſhall not be diſtrained for the 
rent, by this I am barred of a diſtreſs, but not of bringing an annu. 
ity for the rent, So if the Lord doth grant to his Tenant holding 
by Knights ſervice, that his Heirs ſhall-not bein ward, &-c, ora'man 
doth grant to his Debtor that he will not ſue him for the debt at all, 
or until ſuch a time , or one grant to his Leſſee for life or years thar 
he ſhall nor be impeached for waſte, all theſe are good diſcharges, 
and may be pleaded by way of bar to avoid circuity of ation. 

And now becauſe Atrturnment, as hath been ſhewed is neceſſary 
in ſome caſes tothe perfe&ion of ſome Conveyances, and Grants of 
things lie in Grant, and not in Livery,we mult therefore here ere we 
can £0 further, as a neceſſary appeadix to Grant, add the learning 
of Atturnment which followeth next in order. 


XI[HT. 
An Atturnment:. 


Canavrp, 


N Atturnment is the agreement of the Tenant to the grant of 
the Seignory, or of a rent, or the agreement of the Donee 
intail, or Tenant for life or years, to a grant of a reverſion or of 
a remainder made to another. As wherethe Lord, or one that hath 
a rent out of land, doth grant over his Seignory, or his rent to 
another, or one that hath a reverſion or a remainder after an eſtate 
for life or years doth fell or give the ſame away to another : in 
theſe caſes the Tenant of the land muſt have notice of this ſale or 
gifr, and of the alteration of the party to whom he muſtattend 
give his conſent to the ſame gift or - 
ame is not go0d. And this yielding of 
conſent is called an Atturnment. . And it is either. actual or verbal,., 
or actual and verbal both, 

That which is aRual, is either implied, and in law ; or expreſſed 
and in Fait, - Of all which there are divers examples hereafter fol- 


in his ſervices, and he mu 
grant, orelſe generally the 
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+254. An Atturnment. Chap. ** 
"7, Theefet Theend,effe&;or fruit of thisagreement isto-perfe&a grantand 5 
of ir, . to makea good conveyance of an eſtate ; for where this is needful Co. ſuper 


| . . . . L J & * 
- no rent nor reverſion will paſs without it, neither can the Grantee |; 2%" 


- of the Seigniory, rent or reverſion bring any action of waſt, for waſt *<v.2t7. 
done in the land, r.or diſtrain for any rent or ſervice upon the land ;g72%. 
| before this is done. But this is but a bare aſſent, and therefore it ſhall ©v. tuper 
not nor will enure or work to paſ6any interelt, tro make a bad grant ;.;** 
good, to enfranchiſe a Villain, nor co give a mana tenancy by dif- -+-5e@t 
ſeiſin, intruſion or abatement, neither ſhall it work by way of eſftop- 
pel And therefore if a man gain a rent iſſuing out of land by co- 
herſion of diſtreſs or otherwiſe, and the Tenant of the land atturn 
rohim,; this will notamend his eſtate. But otherwiſe a grant and 
' the Atturnment of the Tenant do as effecually paſs the freehold 
and inheritance of the reverſion of ſand, asa Feoffment and livery 
of ſeiſin of land doth pals the poſſeflion of land. 
In moſt caſes where the Grantee hath means to compel the Te- © 5&: 
a (&"oag _ nant to atturn,there the Atturnment ofthe Tenant isat lea(t to ſome 3*;; as 
the Arturn- Purpoſes needful, for howſoever it be true, that if a Seigrory, rent, <:©+3. 
ment ofthe fervices, reverſion, or remainder be granted by fine, in this caſe the cc. 6.4 ps 
Tenant isne- rent, ſeignory,cc. doth paſs, ſo as the Grantee may enter for a 3'+- gs. 
ceſlary-Or n- forfeiture upon the alienation of the Tenant, being Tenant for life, 
mr 4M years, by ſtatute or elegit, or upon an eſcheat of the Tenant, or ſeiſe 
bars a Ward or Heriot 4f it bappen before any Atturnment be made : 
And if the reverſion of a Leaſe for years be granted by fine, and the 
Leſſee be ouſted and the Leſlor difſeiſed, rhe Conuſee may have an 
Aſſiſe : and therefore as to all theſe purpoſ:s the Atturnment of 
the Tenant is rot needful. Butthe Grantee, his Heir or Aſlignee, 
cannot diſtrain the Tenant for rent, or bring any action that doth 
lie inprivity between him and the Tenant, as waſt upor a walt dore 
by the Tenant, Writ of entry ad commurem legern,or in c:ſu proviſe, 
Orin conſemili caſu upon thealienation of the Tenant eſcheart upon 
the dying of the Tenant without Heirs, or Ward upon the death of 
the Tenant his Heir within age,or Writ of cuſtoms and ſervices, un- 
til he have. the Atturnment of the Tenant : and there'ore as to all 
theſe purpoſes the Arturnment of the Tenant is neceſſary. And 
hence it is that the Conulſee of a fire hath means appointed him by 
the law to compel the Tenant to atturn; for in caſe where the Lord 
doth grant the Seigniory to another,and the Tenant will not atturn, 
the Conuſee before the Fine be ingroſſed, may have a Writ called a 


4a mw jere® Boe que ſerviria, and thereby compe) him to atturn. And in caſe 


Old N.B., 
m Co. ſuper 
where a man doth grant a rentto anothe-, and the Tenant of the Lit. 252. 


land out of which the rent doth iffiie will not atturn, the Conulee ': 

of the rent may havea Writ, called a 9 em reddiram reddit, and 

thereby compel him to atturn. And in caſe where a man doth 

grant a reverſionor 4 remainder of his Tenant for life ay" 
an 


Quem redditum 
| reddit. 
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VY* Chap. 3. 


and the Tenant wtll not attarn, the Conuſee of the reverſion or re: - 
mainder may have a Writ called a 2 uid Juris clamat, and thereby Quid Faris 
compel the Tenant for hfe to atturn. * Andif the Conuſee of the clamast. 
tine die, intheſe caſes before he have the Atturnment ofthe Tenant, 


Idem- 
Co. ſuper 
Lit, 310- 


*Co,tuper 


Lic. 311. 


Co. 6. 63. 
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his Heir albeit he come to the thing deſcended by a& of law, yer 
ſhall bein no better caſe then his Anceſtor was. And ifthe Conufee 
of a fine by which he hath a reverſion granted to him before ke 
hath gotten the Atturnment of the Tenant, bargain and ſell the re. 
verſion by Deed indented and inrolled, the Bargaineeſhall be in no 
better caſe then'the Barg1inor was, Andif a reverſion be granted 
by tine, and the Conuſee before Atturnment enter and make a Feoff- 
ment, and the Leſſee re enter , in this caſe the Feoffee cannot di- 
ſtrain for the rent. And yet if there be Lord, Meſn and Tenant,and 
the Meſn grant the ſervices to his Tenant by fine to another in fee, 
and after the Grantee die without Heir, and by this means the ſer. 
vices of th: Meſn eſcheat; in this caſe the Lord may diſtrain for 
them without any Atturnment of the Tenant, 

In theſe following caſes Atturnment in Law or in Deed is abſo- 
ſutelyand to all intents neceſſary, viz. * Where one doth make a 
Leaſe for life or years to one, and aſter doth grant the reverſion or 
remainder after the ſame Leaſe ended to another by Deed in fee 
{:mple, fee tail, for life or years ; in this caſe the Leſſee forlife or 
years rau.t atturn. Þ So where the Lord doth grant his Seigniory 
or the ſervices of his Tenant by Deed in fee ſimple, or otherwiſe in 
fee tail, for life or years to a ſtranger ; in this caſe the Tenant muſt 


 atturn. © So where the Lord of a Manor doth make a Feoffment of 
£5 his Manor, in this caſe the ſervices of the Tenants will not paſs with - 


out their Arturnment. 4 So if another man have a rent ſervice, vent 
charge or rent ſeck, iſſuing out of my land, and he doth grant this 
rentt9 altranger; inthis caſe I muſtatturn to this grant to the 
ſtranger. Ard if in theſe caſes the Tenant do not atturn, the grant 
of the revcrion oc. is meerly void, 

ifa reverſion be granted after an eſtate of a Tenant by Statute 
Merchant, Staple, or Eleg't, or after an eſtate that any one hath un- 


til debts be paid, or the like ; in theſe caſes theſe Tenants muſt ax. ].. 


turn, or this grant will not be good. 

If one make a Leaſe for years of land rendring rent, and after he 
doth grant the reverſion to another for years, to begin after the 
death ofthe Grantor ; in this caſe it is needful that . the Leflce for 
years in poſſeſlion do atturn to make this grant good. ' Bur if one 
make a Leaſe of his land to one for ten years, and after make a 
Leaſe of it to another, To have and to hold from the end of the ſaid 
cerm of ten years for the term of twenty years ,. in this caſe it 


ſeems it is not needful that the firſt Leſſee do atturn- but rhat the 


grant is g20d enough without 3t, If one make a Leaſe to another 
| E- for::- 
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for twenty years, and he make a Leaſe over to a third for ten years, 
'rendringa rent, and then doth grant the reverſion to a ſtranger , in 

this caſe it is needful that the Leflee for ten years do atturn : Bur 

if the Leaſe for ten years be made without any reſervation of rent, 
contra, For it is a rule, ' That where there is no tenure, attendan- 
. cy, remainder, rent, or ſervice to be paid-or done, there atturnment 

1s notneccſſary, And hence it is, that where one doth grant com- 

mon of paſture, appendant or appurtenant, or eſtovers out of land, 

that there needs no atturnment of the Tenant to make this grant 
00d. Andif arent or common begranted to one for life, and af- 

ter the reverſion of it be granted to another , that in this caſe there 

need no atturnment to make this ſecond gaant good. And if one *"* i 
make a Leaſe to one for ten years,and then make a Leaſe to another greed in 
for twenty years ; in this caſe the ſecond Leaſe is good for the ten Þ!: 3733 
years to come after the firſt ten yearsended, without any atturn- 
ment of the firſt Leſlee, 

If a Lord exchangethe ſervices of his Tenant with another for **r*.5®. 
land; in this caſe the atturnment of the Tenant by whom the ſer- 
vice is to be done, is neceſſary to perfe this exchange. 

If there be Lord and Tenant in fee {1tmple, and the Tenant doth Ei*:5c8 
make a Leaſe to another man of the tenancy for life, and the Lord *** 
doth grant the _— to the Tenant for life in fee , in chis caſe 
the Tenant in reverſion muſt atturn to the Tenant for life upon this 
rant of reverſion, or the grant is not good. 

Tf I be ſeiſed of a reverhion after an eſtate for years, and I grant Mi! 5): 
it to the uſe of my ſelf for life,and after to the uſe of another and 
his Heirs in fee, and after I grant my reverſion for life to another ; 
in this caſe it is needful that the Tenant for years atturn to this 

grant, 

If a Leaſe be made to 7 F for his life, and afterwards another Picr 115. 
Leaſe is made of the ſame land to 7 D forhis life, in this caſe ic 

ſeems that / S muſt atturn to this ſecond grant, or that the grant 
will not be good. 

An eſtate of Seignory cannot be gained by a difleiſin, abate- Lic. 5:8 
ment or intruſion, without an atturnment. Ard therefore if one dif- ?*7* 
{eiſe another of a Manor which is part in demeſa and part in ferv1- 
ces, the ſervices are not gained untill the Tenant atturn. 

In all caſes for the moſt part where there is no means provided _ _.. 
by law to compel! the Tenant to atturn, there their atturnment in Lit. Sect, 
Law orinDeed is not neceſſary, unleſs there be ſome ſpecial defaulc 572593 
in the Grantee. © nod remeaio drſtituitur ipſa re valct [i culpa ab- Co. ſuper 

ft. And therefore an Atturnment is not neceſſary in theſe caſes 7 3?* 4 
following, viz; < VVYhere one doth grant a rent reverſion, remain- «)F.N.Bs 
der, ſervice, or mgoory to another by way of deviſe by a laſt will **1 


and teſtament, or by Letters Patents fromthe King, or wher: ſuch 
Fo on | things 


ey 


" o "ow" is - 


| - thingsare granted by matter of record from a Subje& to the King. 
'* PXC0.66. - 5g when the thing granted doth paſs by way of uſe and doth v 
tuper Lit, | . : p . . 
324. 2,35. by force of the Statute of uſes. As if one that is. ſeiſed of land in 
fee doth make a Leaſe of it for life or years'to [ F, and afcer levi- 
eth a Fine, or dath covenant to ſtand ſeiſed of the reverſion of this 
land (or of theland it ſelf, which isall one) to the uſe of, ano- 
ther, or doth bargain and ſell the reverſion in fee, or for years; 
* Agreed. in theſe caſes the Tenant need not to atturn: * Butif 4 grant a re- 
court ot yerſjanto B to the uſe of [\, and the Deed is nat enrolled, or cheuſe 
Weis Ariſe not upon conſideration of blood, ec. in this caſe if the Tenant 
Jace do notatturn, the reverſion will. not paſs. ..s If one by.a com 
£72377 mon recovery ſuffered, Erant a rever{zon to the uſe of himſelf,” his 
7)ac.B.R+ Wife or Children , in this caſe there needs no Atturnment of the Te- 
4\Lic.c.4 0ant by the Statute of 7 H. '. cap.4- * So where one doth come to 
583. any ſuch thing by title or ſeignory paramount, as by eſchear, ſur- 


= _ render, or forfeiture, or by deſcent ; in all theſe caſes and thereſt, 

Lic. 321, before, the Atturnment of the Tenant 1s to no purpoſe, neither to 

paſs the thing as to the eſtate, .nor to make a privity to diſtrain 

or bring action of debt. And therefore if there be Lord, Meſn, 

and Tenant, and the Meſn grant the ſervices of his Tenant by Fine 

to another in Fee, and after the Grantee dieth without Heir, in 

this caſe the ſervices of the Meſnalty ſhall come:to the Lord -para*« © 

mount, and he may diſtrain for them, or bring. any a&ion that. li- 

eth in privity for them without any Atturnment. $0 if Leſſee for life 

of a Manor ſurrender his eſtate to the Leſſor ; there needs no At- 

turnmentof the Tenants of the Manor to make his eſtate to paſs. 

Soif the reverſion ofa Tenant for life be granted ro anarther in Fee, 

and the Grantee die without Heir, {0 that the reverſion. eſcheat; 

inthis caſe the Lord may diſtrain, or bring any action of walt, &c. 

without any Atturnment. $0 if a reverſion lefiend to an Heir from 

his Anceſtor, in this caſe it will veſtin the Heir without Atturn- 

Co.fuper ment, and Atturnment 1n this caſe is not. neceſſary.$0, if the Connſce 

* 5*** of a Statute Merchant extend a Seigniory, or rent for debt. the Seig - 

niory or rent ſhall be velied in him without any Atturameacr of the 
Tenant. | 

Per 3Juſt, If a Copibolger in Fee make a Leaſe for years by licence of the 

123%, Lord , rendring rent, and after ſurrender the reverſion. to. the 

uſe of / S: in this caſe it ſeems an Arturnment of the Tenant 

is not needful, but 7 S$ ſhall have che.renc, without any Attugn- 

ment. 


CuriaM, Jf one grant the reverſion of Copihold lands for life, or years, 

27. 28. or grant the Seignory of Copibold landsof inheritance, intheſe 

co.3.35- Caſes there needs no Atturnment of the Tenants to make the grants 
aod. And fo alſo is the law for an eftate at will by the common 
1W. Tx, 
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"in Atturnment. Chap.:z. 
Tf a Leaſe be made co one forlife, the reminder to anotherin' Lit.s«Q, 
tail, the remainder over to the right Heirsof the Tenant for” **- 
life, and the Tenant for life doth grant his remainder in Fee; in 
this caſe there needs no Atturament of the Tenant in tail, but the 
remainder will paſs by the Deed preſently withont any Atturnment 
at all. | 

Tf one leaſe for life, the remainder for life, and afcer the Leſſor M75: 
releaſe all his right inthe land to him in remainderfor life, in this ** 
caſe there needs no Atturnment of the Leſſee for life to perfe& this 
releaſe. 

Iftwo Joyntenants or more make a Leaſe for life rendring rent, Lit. $:a. 
and one of them doth releaſe the rent to the other ; in this caſe 57+: 
there needs no Atturnment to make the rent to paſs. 

In all caſes where the grant is inthe perſonalty there needs no agreed in 
Atturnment. And therefore in grants of annuities which do charge ©u:n0cks, 
the perſon of the Grantor only and not his land, there needs no At- M3 jac. 
turnment, And inall caſes where there is an Atturnment in Law, © *: 
there needs no Atturnment'in Deed. 


/ _— 
% 


g.By whoman Jf there be Lord, Meſn, and Tenant, and the Lord grant the Fee Lit. Se. 


of the Seigniory ; in this caſe the Meſn and not the Tenant muſt 51 < 
atturn. 

If one make a Leaſe for hfe, and thenprant the reverſion for life, co.cuper 
and the Leſſee atturn, and after the Lord grant the Seignory , in Lit35- - 
this caſe it ſeems the Grantee and not the firſt Leſſee for life muſt 
atturn. 

If there be Lord and Tenant, ard the Tenant makea gift in tail, Lit. SR. ' 
or Leaſefor life of the land, and after the-Lord grant the ſervices Lay Lo j 


ro a {tranger; in this caſe the Tenant for himſelf, and not the Te-. Lic.;31e- 


:nant in tail,or for life muſt atturn: For it is a maxime in la, That 


no man ſhall atturn to any grant of any Seigniory, Rent, Service, 
Reverſion, or Remainder but he that is immediately privy to the 
Grantor, But the grant of a rent-ſeck or rent-charge iſſuing out of 
ſuch1and as before; the under-renant in tail, or for life, and not im- 
mediate Tenant himſelf muſt atturn. | 

IF there be Tenant for life the remainder in Fee, and the Lord Lir.sea. 
orant the ſervices to a ſtranger; in this'caſe the Tenant for life and 55* 
not him in remainder muſt atturn, 

If there be Tenant for life, the remainder in tail, and he in the 1dew. 3 
reverſion after their eſtates doth grant his reverſion to aftranger ; 
= -— x either of-them need to atturn, ir muſt be the Tenant - 

or. life. | | 


Macband and” H a Woman that hath a Husband be to atturn, the Husband co.cuper 


may and mult do it fer her, and the Atturnment of the Husband Lit. 317: 


—_ Wife, whether it be expreſſed or implied , wilt binde the 558.- 
Wafe... | 
If 
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If one make a Leaſe for years of land the remainder for life, and 
after the Leſſor doth grant the reverſton, in this caſe the Tenant 
for life or years either of them may atturn. 

Tf a rent charge be iſſuing out of land, and the Tenant be.diſ- 
ſeiſed ofthe land, in this caſe the Diſſeiſor muſt atturn, Bur in caſe 
of the grant of a rent ſervice, the Difſeiſee may atturn if he will for 
the privity is between the Lord and the Diſleiſee only. 

If a man make a Leaſe for life to 1. S. of land, and after grant a 
rent-charge out of it to 1. D, and after he grant over this rent to a- 
nother ; in this caſe the Leſſor, and not 1, S. muſt atturn, 

The Tenant in dower, after ſhe hath aſſigned over her eſtate and 
not the Aſſignee muſt atturn to the grant of the reverſion. And 
yet ſome hold that the Aſſignee alſo may atturn. The ſame law 
is alſo of the Tenant by the courrteſie : but it ts not fo in other caſes : 
For if the reverſion of Leſſee for life be granted, and Leſſee for 
life aſſign over his eſtate, the Aſſignee and not the Leſſee muſt at- 
eurn. 

If Leſſee for life aſſign over his eſtate upon condition, and then 
the reverſion is granted ; in this caſethe Aſſignee and not the Leſſee 
for life muſt atturn. 

If a Tenant in Fee ſimple that oughtto atturnto a grant of a 
Seigniory or rent, die before he make an Atturnment, his heir muſt 
atturn, and an Atturnment made by him is good. So if he grant 
away his land before he make his + tturi.53ent, his Grantee may at- 
turn, and an Atturnment made by 1m will be good enough, | 

If a Lord of a Manor make a Leaſe of his Manor for life or years, 
and the Freeholders and others do atturn to the Leflee, and after he 
grant away the reverſion of the Manor to a ſtranger, in this caſe 
the Leſſee for life or years muſt atturn, and this will bindeall the 
Freeholders. | 

If there be Lord and Tenant by Homage, Fealty and Rent,and the 
Tenant is diſſeiſed, and then the Lord granteth the rent to another ; 
inthis cafe the Diſſeiſor and not the Diſſeiſee muſt atturn : but if he 
rant the whole Seigniory, the Diſlerfee may atturn. 

A voluntary Atturnment where it is needful, may be made by 


an Infant, or one that is deaf and dumb { who may do it by Infant. 


ſ18ns.) But one that is xo» cempos mentss, cannot make an Atturn- 
ment. 

The Atturnmeut muſt always be made to the Grantee of the re- 
verſion, rent, cc. according to the (Grant whether the Atturnment 


be expreſſed or implied; But if divers do take by grant, the At- ment may and 

turnment may be made to one of them, and this ſhall avail the reſt, muſt be made, 

as if a reverſion or a rent be granted to two or more, and the Te- Or nor. 

nant atturn to one of them , this is good to veſt and ſettle the thin 
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oranted in them all according to the grant, And if a Leaſe be 
made by Dezdof a reveſionto A for life, the remainder inFee to 
B, and the Tenant atturn ro A, this is a good Atturnment to ſettle 
: the remainder in B. Butif the Tenant atturnto ZB, during the life 
of A, this is not good for A; howbeit if the Tenant for life die be- 
forethe Acturnment be made, , in this caſe the Atturnment may be 
made, and this ſhall be ſufficient to perfe@ the grant of the remain. 

derto B. 
If T grant a reverſion to one man, and before the Atturnment of C0.6.68. 


the Tenant had to perfe& the grant, he doth ſell this reverſion to © 7 mh 
a third man; in this caſe the Tenant may atturn to the ſecond 
: Grantee, and this will make the grant good to him, But if 
the Atturament be made to both the Grantees, it is void for incer- 
tainty. 
An Atturnment may as well be made to c:ſ?sy que uſe of a rever- rep ty 


fon, astothe Grantee of the reverſion himſelf, And it ſeems it Hardings 
muſt be made to him, and not to the Grantee of the reverſion. For << 
it Was agreed inthe Court of Wards, Hi/.18.7ac. That if a rever- 
ſion be granted to Bto the uſe of C, that the Atturnment muſt be 
made to C, and notto B, who is but an inſtrument 
| In all caſes regularly where Atturnment is neceſſary, it muſt be <,,,.,c:, 
7, When and | Tao. . » 7 
2t what time £2de in the life time of the parties Grantor and Grantee, or Ex- ſuper Lite 
the Arturn- Cchanpgor or Exchangee : For if either of them die before the Ar- > 
ment muſt be turnment be made, the grant or exchange is void. And therefore if 55% _ . 
made, a Manor be granted,and livery of ſeiſin be given upon the Demeſns 16... 
thereof, and one ofthe Tenants die before Atturnment be made by ny _ 
him, his tenementwill not paſs, and the grant as to that parc will 2/5. ” 
be void; for in this caſe all the Tenants but Tenant at will muſt at- 
rurr; And albeit the grant of the reverſion be to begin ata day ts 
come, and after the death of either of the parties, yet muſt the At- 
turnmen: be made in the life time of the parties, or otherwiſe the 
grant will not be good, And yet an Atturnment may be made after 
the death of the Tenant by his Heir, and after the Conveyance of 
the Tenant by his Aflignee. 
Tf a Leaſe be made of a reverſion to begin at a day to come, in ,,,;,, 
this caſe the Atturnment may be made before or after the day, ſo it 
be made in thelife time of the parties. 

Tf one grant his rever{1on of white acre or black acre,and the Te- Co fuper 
nant arturn to the grant before the Grantee have made his eleRion 
which acre he wil! bave; this is a good Atturnment. 

If a man grant his reverſion by Deed to one, and after, and be- co.cuper 
fore the Tenant do atturn, he'fevy a Fine, or make a Feoffment of ne. £4 
'theland to another , 'in this caſe ic ſeems the Atturrment after 4.6:- : 
comes to0 late: But if the Fine or Feoffment be but of _—_— hes 
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the land granted before in reverſion ; in this caſe the firſt grant af- 
rer Atturnment ſhall be good for the reſidue. And if a woman ſole 
oor a reverſion, and after and before atturnment ſhe marry with a 
ranger, and after the Tehant atturn; in this caſe the Atturnment 
comes too late : for the marriage is a countermand of it. And if a 
reverſion of an eſtate for life or years be granted, and the Grantor 
before Atturnment doth confirm the eſtate of the Tenant for life or 
years, and fo change the eſtate, and afterthe Tenant atturn , inthis 
caſe the Arturnment comes too late. 
To the making of a g00d Attnrnment where it is needful, divers 
things arerequired. 1. It muſt be made by the perſon that ought 


to make.it, 2, It muſt be made to the perfon that ought to take it. 


rent,e&c. to which he muſt atturn : but otherwiſe it is of an Atturn- 
ment in law, for there notice in all caſes is not neceſſary. 5. And it 
muſt be done in that manner the law doth preſcribe. Andgor this it 
is to be known that it may be made by words or by Deeds, and with- 
out any writing, or by Deed or writing (and this is the ſafeſt way to 
do it.) And any words written or ſpoken by the Tenant, that do im- 
portan aſſent and agreement to the grant of the reverſion, rent, ec. 
in ſuch manner as the ſame js made after notice given to him of the 
Grant, whether it be in the preſence or the abſence of the Grantee 
of the reverſion, rent, ec. will make a good Atturnment in Deed. 
And thereforeif the Tenant after knowledge of the Grant uſe theſe. 
words following,or any others to the like effet to the Grantee, viz. 
I do atturn or turn Tenant to you according to the Grant; or, I 
become your Tenant; or, Tagreeto the Grant, or, I am well con- 
tent with the Grant; or, God ſend you joy of it: theſe are good 
expreſs Atturnments. 

Andif the Tenant after knowledge of the Grant, pay, do, or de- 
liver all, or any part of the rent, or ſervice, before, or at the time 
when the ſame is due to the Grantee, or give a penny, or farthing, 
an oxe, Or a knife, or any ſuch like thing, or any other valuable 
thing in the name of Atturnment,or in the name of ſeifin of the rent, 
this is a good expreſs Atturnment ; and that Atturnment which is 
made by words and deed or ({ign both, is the beſt. for that doth leave 
a more deep impreſſion in the mind of the witneſfes. But if one have 
a rent-charge iſſuing out of my land, and he grant it to a ſtranger , 
and Tpivehiman oxe to put him in poſſeſſion of the rent, -it feems 
this is no good Atturnment. 

If a man grant his reverſion of my living to I $ and his Bayliff 
that doth uſero gather his re::ts,ſaith to me,that / $ hath boughrir, 
and I muſt hereafter pay my rentto him, and 7 tel}himT am glad 
of it, this is a good Aeturnment. And that albeit irbe inthe ab- 
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ſenceof 1 $; Andit is not material whether the ſtranger know of £wria BR 
11.1.Car, 

the Grant or not, ſo the Tenant know of ic. And an Atturnment B. k. mii. 

made to the Lords Steward in the Court in the abſence of the Lord *9"% cafe. 

is a good Atturnm-nt. For it1s ſufficient if the Tenant have notice, 

that he atturn to the Grant in the prefence of any whomſoever. Te- 

nant for life was, the remainder in tail, heinthe remainder granted 

his remainder, the Tenant for life having notice of the Grant, faith 

to a ſtranger in hisabſence, That is the party, I am well pleaſed that 

the grant is made to him, it was adjudged to be good. 

If a reverſion be granted to one for life and atter the ſame rever- c, cue, 
ſion be granted to him for years, and the Tenant atturn to both the Lit-:10. 
Grants at once; this Atturnment is void for incertainty. So if one ts 
grant his Seigniory to 7 S, Biſhop of Lo»dex, and his Heirs, by one 
Deed, and grant the fame to 7 $ Biſhop of London and hjs ſuccel- 
fors by another Deed,and the Tenant atturn to both grants at once; 
this Atturnment is void for incertainty. So ifa reverlion begranted 
to two ſ:veral perſons by ſeveral Deeds, and the Tenant atturn tg 
both the grants at one time; this Atturnment 1s void for incertainty, 
and neither of the Grants are perfe&ed by the Atturnment in theſe 
caſes. The implied Atturnment which alſo doth amount to an ex- 
preſs Atturnment, is made divers manner of ways, Forif the Te- ,,,,. 
nant after notice of the grant of the reverſion, pay his rent to the 34 8.6.41. 
Grantee, or ſurrender his eſtate to the Grantee, or pray in aid of 

the Grantee, or accept a grant of the rever{ton or remainder from 

him that hath it, this is a good Atturnment in law. But if the Tenant co.ſuper 
after the grant of the reverſion, not having notice of the grant, pay ** 3'# 
his rent to the Grantee as a Receiver, Bayliff, cc. this is no good 
Atturnment. And therefore if the Bailiffof a Manor ſhall purchaſe ca1vins 


the Manor, or the reverſion of one of the tenements, and the Te- — Ad- 


nant not knowing of the purchaſe, pay his rent to him, as he was paſc. . 

wont to do, this 1s no good Atturnment in law. So if a man ſeifed /3<*R- 

of a Seigniory, levy a Fine of ir, and then take back an eſtate in tir. 20s. 

Fee, and the Tenant having no notice of all this, doth pay his rent 392-57: 
to the Conuſor as he was wont to do, this is no good Atturnment in o 
law to perfe& either of theſe grants. 

If there be Lord aud Tenant, and the Tenant let the land to a wo- Lit.5ea, 
man for life, the remainder in Fee, and the woman doth take a Huſ- 3'* 5** 
band, after che Lord doth grant the ſervices to the Husband in Fee, 
in this caſe this acceptance of the Deed by him that ought to atturn 
is a good Atturnment in law. So if. in this caſe the Tenant Leaſe to a 
man for life, the remainder over, and the Lord grant the ſervices to 
the Tenant for life,and he accept thereof, this is a good Atturnment 
in law. 

It the Lord by Deed grant his Seigniory tothe Tenant of the land co,tuper 
andto aftranger, and the Tenant doth accept of this Deed , this is ©+5'5 
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a good Atturnment in Law to extinguiſh a moity, and to velt the 0- 
ther moity in the other Grantee. So if one make a Leaſe to 1 F for 
life, and after confirm his eſtate, the remainderoverto 7D , and 
the Leſſee for life doth accept of the Deed of this confirmation and 
grant ; thisisa good Atturnment in law, and doth veit the remain- 
der in 1D, 

If there be Lord and Tenant,and the Tenant take a Wife,and after 
the Lord doth grant the ſervices to the Wife and her Heirs, and the 
Husband doth accept of the Deed of this Grant, this is a good At 
turnment in Law, 

If che Conuſee of a Fane of ſervices ſue a Scirr farias to have ex + 
ecution of the ſervices, and hath Judgement to recover, this is a 
£00d Atturnment in law. | 

If a womanprant a reverſion to a man in Fee, and after marry 
with the Grantee, this 15a good Atturnment in law to perfec this 
grant made to the Husband. 

If a Lord grant his Seigniory, and there be twenty manner of ſer- 
vicesand the Tenant with what intent ſoever it be, pay or perform 
in deed any parcel of the ſervices to the Grantee; this is a g00d 
Atturnment in law for all the ſervices, 

If Ibbe ſeiſed of landin Fee, and make a Leaſe for life or years of 
it, Or it be extended by a Statute or Elegit, and then I make a Feoff. 
ment of this land, and give livery of ſeiſin uponit, and ſo put out 
the Tenant, and after the Tenant (or one of the Tenants, if there be 
many) re-enter ; this is a good Atturnment in law. And ſo alſo it 
ſeems 1s the Jaw if the Leflze for life recover in an aſliſe, Bur if a 
man make a Leaſe for life,and then the Leſſor grant the reverſion for 
life, and the Lefſeeatturn, and after the Leſſor enter and make a 
Feoffment in Fee and ſo difleiſe the Leſſee for life,and then the Leſſee 
reenter ; this is no good Atturnment in law by the Grantee for life. 
And if the Conuſee of a reverſion by fine diſſeiſe the Leſſee for life, 
and make a Feoffment in Fee, and the Leſſee reenter, chis is no good 
Atturnment in [aw to the Feoffee to enable him to diſtrain, +c. 

If one grant thereverſion of a Leaſe ofa term of years, and be- 
fore any Atturnment made, the Leſſee for years doth grant his cerm 
to the Grantee of the reverf1on, in this caſe this is no good Atturn- 
ment in law, to make the reverſion to paſs. 

If one have land, and a rent iffuing our of other land, both in one 
County, and he grant both by Deed, and give livery of ſeifin of the 
land, in the name both of the land and of the rent, this s no good 
Atturnment inlaw, to make the grant of therent good. 

If Leſſee for life or years, ſubſcribe his name as a witneſs to the 
ſealing and delivery of the grant of the reverſion,made by the Leſſor 
to a ſtranger , thisis no good Atturnment in law, for he may do 
*his, and not Pave notice; Burt if he have notice of the Grant, and 
S 4 chen 
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Ar» 
© 0 WHEIM | If a reverſion be granted of two acres, or for forty years, or if mms 
to part ofthe ſervices be granted, and the Tenant doth atturn for oneacre, or for 297. z1,. 
grant, good part ofthe torty years, or for part of theſervices, this ſhall extend 3*2: , 
for the whole. to all, and is a good Atturnment for both the acres, all the forty 551. 

years and all the ſervices. And that albeit the Tenant ſay expreſly 
it ſhall be good but for a part, and not for the whole. And lo alſo it 
is of an Atturnment in Law. And therefore if the Grantee by fine 
of ſervices, ſuea Scire facias to have execution of any part of the 
ſervices, and have judgement to recover any part, or a Leſſee of 
three acres ſurrender one of them to the Grantee of the reverſion 
of all the three acres, this isa good Atturnment of the whole. But 
- if oneatturn for part of the land, or for parc of the ſervices in caſe 
of the Grant of a reverſion of land, or the grant of ſervices, and 
have no notice of the grant of any more, this Atturnment is not 
good for any part, but void for all. | 
Atturnment If a Seigniory, Reverſion, or the like be granted to two or more, Co. ſuper 
tp one,good to and the Tenant after notice thereof doth atturn to one of them, {4 #27 * 
others, this is a good Atturnment to perfe&the Grant to both, or allof 
them. Bur if one die before Atturnment, and the Tenant atturn to 
the ſurvivor or ſurvivors; this ſhall not avail the Heir of him that 
is dead, but it is good to perfed the grant to the ſurviver or ſurvi- 
vors, to whom it is made. 
If a reverfion be granted to' Husband and Wife, and the Tenant ©&;"n*.. 
atturn to his Wife in the abſence of the Husband, this is a good 7]:c,8.8 
Atturnment to perfe& the Grant to them both. But if a reverſion <**.** 
be granted to two men, and the Tenant have notice onely of a 
Grant made to one ofthem, and he atturn to him onely, this At- 
turnment is void, and not good to perfect the grant to either of 
them. 
Atrurnment, Iftwo Joyntenants be for life, or years, and the reverfgion of their £**-©*) 
by one, 8904 eſtate is granted to a ſtranger, and one of them atturn to the Grant Lit.Sett 
for others. Of the reverſion ; this is a good Atturnment for both of them. The 5** 
like Law is for Tenants in common. But if A, B,C, and D be Leflees ;. c:r.in 
for years, and C and D beoutlawed, fo as they forfeit their parts tb< Lora 
to the King, and the King become Tenant in common with 4 and 8% the 
B, and after the reverſion is granted to a ſtranger, and A, B,C, and Court 2 
Datturn; thisis no good Atturnment to perfe& the grant of the ** 
reverſion, for © and D cannot atturn, and the Atturnment of 4 
and Z forthe King and themſelves is not good. 
9. Who ſhal be Atturnment made by the Husband is good for the Wife : whereof 
gompelled to ſee before at Namb.5:; 
return.Ornot, Jn allcaſes for the moſt part, where Atturnment is needfu), the 
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tute, Etegit, or as Executor until debts be paid, and ſhall be compel- 
ted to-atturn. And albeit the Tenant be an Infant, and come to the 
land by purchaſe or deſcent, yet may be be compelled to atturn, 
but then in this caſe his Atturnment ſhall not prejudice him, for 
when heis of full age he may diſclaim or ſay he doth hold by leſs 
ſervices. 

If there be Tenant in tail of a reverſion, and he grant this over 
to a ſtranger, in this caſe the Tenant in poſſeſlion may be compelled 
to atturn. But if the reverhton upon the eſtate of the Tenant in 
tail'or upon the eſtate of the Tenant in tail after poſſibility of iſſue 
extin& be granted, ſuch a Tenant may not be compelled to atturn; 
and yet ſuch a Tenant may atturn gratz if he will. And the Aſſignee 
of theeſtate of ſuch a Tenant in tail after poſlibility, cc.is compel - 
ableto atturn. And if one makea gift in tail, the remainder in Fee, 
and the Seigniory, or a rent-charge ifluing out of the land, is grant- 
ed inFee by Fine ; in this caſe the Tenant in tail may be compelled 
to atturn. 

In all caſes for the moſt part where Atturnment is not needful 
there is no meansto compel the Tenant to atturn, And therefore 
the Tenant cannot be compelled to atturn to him that comes to a 
reverſion or remainder by Eſcheat, Forfeiture;&&c, 

If one grant his reverſion of land in Mortmain without a licence, 
the Tenant may not be compelled to atturn until there be a licence 
had from the King. 

Alſo it is a general rule, that when the grant by Fine is defeaſible, 
there the Tenant ſhall not be compelled to atturn. As if an In- 
fant levy a Fine, this is deteaſible by writ of Error during his mi- 
nority, and thereforethe Tenant ſhall not be compelled to atturn. 
So if the land be holdenin antient demeſn, and he in the reverſion 
tevieth a Fine of the reverſion at the Common Law, the Tenant 
ſhall not be compelled to atturn, becauſe the eſtate that paſſeth is 
reverſ2 ble by Writ'of Decett. 


If the Grant be abſolute, and the Atturnment be on Condition; 10, pow ar: + 
yet this ſhall enure according to the grant. So if the Atturnment Atturnment 
be but to part of the things, or part of thetime granted ; this ſhall ſkall enure z 
enure to perfe& the grant for all. Soif the Atturnment be made 94 


but to one of the Grantees,it ſha/l enure to the reſt.So if the Atturn- 
ment be made to the particular Tenant, it ſhall egure to him in the 
remainder to perfe& his eltate alſo. 

If the eſtate of the Tenant be with a priviledge annexed, as with- 
out impeachment of waſte, or the like, and the Tenant atturn gene- 
rally without any ſaving of his priviledge, if the Atturament be 
gratis and voluntary, whether ft be an Atturnment in Law or 
m Deed; this ſhall not enure to extinguiſh his priviledge : but if 
the Atturnment be made by the compulſion of a Writ in this man- | 
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ner, and without this ſaying, he hath loſt his priviledge for ever. 

If a reverſion, <-c. be granted to two ſeveral men one after ano- 
ther, and he that hath the latter Grant get the Atturnment of the 
Tenant to his Grant betore the other. in this caſe this ſhal enure to 
perfe& the latter, and the firſt Grant now cannot be made good. 

If a reverſion be granted to a man and woman unmarried,and be. 


fore Atturnment made they entermarry, and then the Tenant at- 
turn; in this caſe they ſhall have the eltate by moittes, 


Chap.14: 


Co. ſuper 
Lit. 3 iQ. 


Co. TIdem, 


An Atturnment as to the party,Grantor,ſhall have relation to the co. 1dem. 


; time ofthe grant, to make the thing to paſs out of the Grantor ab 


initio, albeit it be made many years after the grant, and therefore 
all a&ts done by him after the crime of the Grant, and betore'the Ar. 
curnment to the prejudice of his own grant, as granting cf rents, 
entring into Statutes, or the like, are void, as to the land to charge 
it: and hence it is, that if a reverſion be granted to an alien, and 
before Atturnment of the Tenant he is made Denizen,; in this caſe 
the King upon Office found ſhall have the land, and yet it ſhall nor 
ſo relate as to make the Tenants chargeable to the (zrantee for any 
mean arrearag6s, 0r for any walte inthe lands for the time of the 
grant to the time of the Atturnment. Bur in reſpec of a ſtranger 
it ſhall not relate at all. And therefore if two Deeds be of a rever(i- 
on at ſeveral times, and he whoſe Deed was made laſt, gets Atturn- 
ment firſt, the reverſion doth paſs to him, and though the other get 
Atturnment afterwards, yet this will not help him by relation, and 
albeit the former grant of the reverſion be in Fee,and the latter for 
life onely, yet the law will be all one in both caſes. 
And now having done with this, we come to a Leaſe. 


> —  ——— ——— — 


Cnapr. XIV. 
Of a Leaſe. 


Leaſe doth properly ſ1gnife a demiſe or letting of lands, rent, 
common, or any hereditament unto another for a leſſer time 
then he that doth let it hath init, (For when a Leſſee for life or 
years doth grant over all his eſtateor timeunto another, this is 
more properly called an Aſſignment then a Leaſe.) And this albeit 
it may bemadeand done by other words, yet it is moſt commonly 
and aptly made by the words Demiſe, Grant, and Let. And in this 
caſe he that letreth is called the Leſſor, and he to whom ir is let 
the Leſſee. This word allo is ſometimes although improperly ap- 
plied 60 the eſtate, ;.the title, time,or intereſt the Leſſee hath to the 
thing 
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thing demiſed, and then it is xather referred to the thing taken 


or had, and the intereſt of the taker therein : but in this place it is 
applied rather to the manner or means of attaining or coming to 
the thing letten. Andin this ſenſeit is ſometimes made and done QotuPlex 
by Record, as Fine, Recovery,Gc. and ſometimes and moſt frequent- 
ly by writing called a Leaſe by Indenture, albeit it may be made alſo 
by Deed poll, And ſometimes allo it is [as it may be of land or any 


ſuch like thing grantable without Deed for life, and never ſo man 


years) by word of mouth without any writing, and then it is called 


a Leaſe-parol. And hence comes the diviſion of a Leaſe-parol, 
and a Leaſe in writing. And all theſe wayes it may be madeceither 
for life, s. for the life of the Leſlze, or another,or both, or for years, 
. for a certain number of years, as ten, an hundred, a thouſand, or 
ten thonſand years, moneths, weeks, or days, as the Leſſor and Leſſee 
do agree. And then the eſtate is properly called a term of years : for 
this word Term, doth not onely ſignife the limits and limitation of 


time, but alſo the eſtate and interelt that doth paſs for that time : 


Theſe Leaſes alſo for years, do ſome of them commence i» preſexts, 
and ſome i» future, ata dayto come; and the Leaſe that is to 
begin i» fataro, is called an i»tereſſe termini, or future intereſt, Intereſſe termi- 


A 


> 


Term of years 


Or at will, 7. when a Leaſe is made of land to be held at the will and ni, or furure 


pleaſure of the Leſſor, or at the will and pleaſure of the Leſſor and 

Leſſee together : and ſuch a Leaſe may be made by word of mouth 

as well as the former. | 
Regularly theſe things mult concur to the making of every 


intereſt, 


3. Things 


nec- 


good Leaſe, 1. As in other Grants,fo in this there-muſt be a Leſſor, ceMrily re- 
and he muſt be a perſon able,and not reſtrained to make that Leaſe, quired in c- 


2. There muſt be a Leſſee,and he muſt be capable of the thing demi- 
ſed, and not diſabl:d to receive it. 3, There muſt be a thing demi- 
ſed, and ſuch a thing as is demiſable. 4 If the thing demiſed be not 

rantable without a Deed, or the party demiitng not able to grant 
without Deed, the Leaſe mult be made by Deed: Ard if fo, then 
there mult be a ſufficient deſcription, and ſecting forth of the per- 
ſon of the Leſſor, Leſſee, and the thing leaſed, and all neceſſary cir- 
cumſtances, as ſealing, delivery,cc. requircd in other grants muſt 
be obſerved. 5. If itbe a Leaſe for years, it muſt have a certain 
commencement,atlea(t then when 1t comes to take eff:& in inte- 
reſt or poſſeſſion, and a certain determination either by an ex. 
preſs enumeration of years, or by reference to a certainty that is 
expreſt, or by reducing it to a certainty upon ſome contingent pre. 
cedent by matter ex p:/# faſt», and then the contingent muſt hap. 


pen before the death of the Leſſor or Leſſee. 6, There muſt be all. 


needſul ceremonies, as livery of ſeilin, Atturnment, and the like, in 
caſes where they are requiſite 7. There muſt be an acceptance of 


the thing demiſed, and the eſtate by the Leſſee. But whether any 


rent. 


very g00d 
Leate, 
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_rent be reſerved upon a Leaſe for life, years, or at will, or not, is 


A Tafe. 


4 Chap.14. , .. £ 


not material, except onely in thecaſes of Leaſes made by Tenant in 
rail, Husband and Wife, and Ecclefiaſtical perſons. Of which ſee 
$8},74. 

Fo. the ability and capacity of the Leſfors and Lefſees, and what 
ſhall be ſaida good Leaſe or not, in reſpeR of the ability of the 
Leſſor and the capacity of the Leſſee, and the deſcription of their 

ſons, the nature and deſcription of the thing demiſed, and what 
miſ-recital, or miſnoſmer will hurt, or not. See Grant. Numb.4. and 
infra, Namb.5,6,7. 

Leaſes for life, or years, or at will, may be made of any thing cor- Bro. leaſes 
poral or incorporal, that lieth in livery or grant. Alſo Leaſes for *” 
years may be made of any Goods or Chattels. See for this Grazt 
Numb. 4. 

A man ſeiſed of aneſtate in Fee ſimple in his own right of any co.7 12. 
lands or tenements,may by Deed or writing in the Country,or with. g:4% 
out writing by word of mouth, make a Leaſe of it for what lives or _ 

ears hewill. And he that is ſeiſed of an eſtate in tail of any 
thods or Tenements, may make any Leaſe out of it for ys own life, 
but not longer,unleſs it be by Fine or Recovery,or it be {uc#a Leaſe 
as is warranted by the Statute of 32 H.8. (whereof ſee more ixf7a ) 
And hethat is ſeiſed of Lands or Tenements of any eſtate for his 
ewn or anothers life, may make what Leaſe for years he will of it, 
and it will be good as long as the Leaſe for life doth laſt. And he 
that is poſſeſſed of lands or tenements for years, may make a Leaſe 
of it for all or part of the years, and theſe are good Leaſes. The 
Tenant for life or years, may alſo aflign over all their eſtates if they 
pleaſe. And if ſuch Tenants make Leaſes for longer time, as if Le. 
ſee for years make a Leaſe for life; it ſeems by this the land will 
paſs for life, ifthe term of years laſt ſo long. But if hegive livery 
of ſeifin uponit (as he muſt to make the Leaſe for life good) this is 
a forfeiture of the eſtate for years. 

If an infant be ſeiſed of land in Fee ſimple, and he make a Leaſe , y.;. :4. 
for years of it rendring no rent, this Leaſe is void. Bur if there be a :5E9-4-2- 
rent reſerved upon the Leaſe,then the Leaſe is but voidable,and may -D—_ 
by .the acceptance of the rent by the infant after his full age, be 
made good. 

Joyatenants, Tenants in common,and Parcenors may make Leafes | 
for life or years of their own parts,and purparties at their pleaſures, £33. 
and theſe Leaſes will binde their companions. And one Coparce- F-N.B.c2, 
nor or Tenant in common may make a Leaſe of his part to his com- * 
panion if he will. 

If a Feoffment be made upon condition, and before the time of 
performance of the condition, the Feoffor and Feoffee do joyn to 
make a Leaſe for life or years of the land; chis is a good Leale. 

| A 


Lit, cape 


IIA. 14Q 


- Chap. I4. A Le aſe . 
-— So A man that hath an eſtatein land to him and his Wife and his 
wy Heirs,may make what Leaſe he will of the land, and this will be g00d 
againſt all men but his Wife onely, and that for her time. | 
co,10.49: If there be Leffor in Fee,and Leſſee for ten years, in this caſe they 
. ewo may joyn together and make a Leaſe for lives, or for any term 
f years, and this is good. 
A Diſleiſee cannot make a Leaſe of that land whereof he is dil. 
ſeiſed, until he make his entry, or recover the poſſeſſion of the land 
Bro. _ again. $0 neither can a woman that hath recovered the third part 
tactss 3** of her Husbands lands ina Writ of Dower, make any Leaſe of it be- 
co.cuper fore ſhe be in poſſeſſion by execution. And yet if a Leaſe be made 
Lic, 46- TOme for years, T may make a Leaſe of part, or an affignment of 
—— all the term before I have made my entry into the land demiſed. $0 
:42 Ifthe Father die, and the Son make a Leaſe to a ſtranger ofthe land 
deſcended to him before his entry, this is a good Leaſe: butif a 
ſtranger had entred and abated into the land, and then the ſon had 
made the Leaſe, cont ra» 


Flows 


C0.5.5. In ſome caſes alſo ſuch perſons as are not ſeiſed in Fee ſimple,c>c, py ſpecial 
Hier 357+ nor able to derive ſuch eſtates for life or years out of their own e- power or pro- 


70.1475. ſtates, may lawfully notwithſtanding make ſuch Leaſes for life, cc. viſo ro make 


Sec inLea- "— ; j- : 
peemier And this is ſometimes by ſome ſpecial Act of Parliament enabling 


by Tenant them ſo to do, And hence it is alſo that a Tenant intail may make 
ET ſome ſpecial power or authority that is given or reſerved by and 
to the party himſelf that had the Fee imple in him, or given to 
ſome other to do it in his name, and Leaſes thus made may be 
good. And therefore if any Act of Parliament enable a Tenant in 
tail or a Tenant for life to make Leaſes ſor three lives or twenty 
one years , Leaſes thatare ſo made in purſuit of chat authority, are 

ood. Andif a man be feifed of land in Fee, and convey it to the 
uſe of himſelf for life, or in tail with divers rem .inders over, with 
a proviſo that it ſhall be lawful for him or any ſuch Tenant in tail 
to make Leaſes for twenty one years, in this caſe he or they may 
make ſuch Leaſes, and they will be good. But in both theſe caſes 
care mult be had to purſue the authority ſtrictly, 5. that the Leaſes 
made be according to the power and direction given by the Statute 
or Proviſo : For if it differ and vary ever fo little from the fenſe and 
meaning of the ſame, the Leaſe will not be good. And therefore 
in the caſe before of a power to make Leaſes for twent: one years, 
if the party make more Leaſes for twenty one years at one time 
then one. they are all void but the firſt, becauſe it 1s againſt the in- 
rent of the parties, though it be not againſt the words. And fo if 
the power be to make Leaſes for three lives, he cannot by this make 
a Leaſe for ninety nine years if three lives ſo long live. But if the 


power be thus, Provided, &c. that he may make any Leaſe in — 
on 
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m tal, i2- Leaſes for three lives, or twenty one years. And fometimes it is by . 
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ſion or reverſion, ſo as it do not exceed the number of three lives, 
or twenty one years; in this caſe a Leaſe may be made for ninety 
nine years, if three lives live ſo long. Bur where uſes are raiſed by 
way of Covenant, and in the Deed there is a privido that the Cove- 
nantor for divers good conſiderations may make Leaſes for years.; 
in this caſe this power is void, and therefore no Leaſe can be ma 
-&xcrment. hereupon: neither will any averment help in this caſe.” And if 9 
man have a Letter of Atturney, or other authority to make Leaſe 
'foranother, and do make them accordingly , ſuch Leaſes are good. 
But herein alſo caution muſt be had of three things : 1. That the Co. g. 5. 
authority be good. 2. That he that is the Deputy or Atturney, do 
purſue the authority ſtrialy. 3. That he do itn the name of his 
Maſter and not in his own name. 
2.1n reſpetof A Leaſe made fora thouſand days, moneths or weeks,it is as g00d co.6,72, 
the manner of for ſo long as it endureth, as a Leaſe for an hundred or a thouſand #3: 
the agreement years So a Leaſe for half a year, or a whole year is good. $o if a p1gy.42z, 
+1 horn Leaſe be made from day to day, or from week to week for four 
fame is ſer _ Years; this isa good Leaſe for four yers, Er fc de fimilibus, So if Plow-272. 
down. And one make a Leaſe for ten years, and fo from ten years to ten years, vs 
what words quring an hundred years, or untill an hundred years are incurred, 
will _—_—_ this is a good Leaſe for one hundred years : So if one make a Leaſe Dier 24. ; 
qa pcs from three years to three years during thelife of 7 S in this caſe 


1 Ty. livery of ſeifin be not given, this isa good Leaſe for fix years, but 
fin, J if livery be given it is nah Leaſe for thelifeof / SF. Andifa 
Leaſe be made from my death until Ayo Dowmoni 1650. this is 4 
00d Leaſe. 
Livery of ſci- Tf I fayto 7 S being in my houſe [Here 7 S, I demiſeto you my c».s. :-. 
fin. houſe and land ſo long as I live; * this is a good Leaſe for life to 


:  himif livery of ſeiſin be made, 
"i of ſei Tf one make me a Leaſe of Land antill an hundred pound be paid 21 All r! 
me, and make livery of ſeiſin upon it: this is a good Leaſe for life 
determinable upon the payment of the hundred pound. But if no 
livery be made it 15 no good Leaſe. Er ic ae Similibus. 
Executor. If one make a Leaſe to me for my life, and for four,ten,or twenty Bro leaſe: 
years after , this is a good Leaſe for life, firſt if livery of ſeiſinbe 37-5" 
made, and then a good Leaſe for years, for ſo many years as are a- 
greed upon afterwards, which my executors ſhall have. And if no 
livery of ſeiſin be made, yet it ſeems it isa good Leaſe for ſo many 
years after my death. 
If an Indenture of Leaſe be made between A of the one part,and co" 15! 
B,C and D, ofthe other part, and therein e4 doth demiſe land to ”** ©? 
B, to have and to hold to him for eighty years, if Z ſhall live ſo 
long, and if he die, or alien the premiſes within the term, then that 
his eſtate ſhall ceaſe, and then the Leſſor doth grant the land to C 
for ſo many years of the ſaid term as ſhall be then to come after 
oaghanedgws con heated once -uf 


UMI - 1 


nal 14Qan 


Chapage — A Tedſe 


the reſidue of the term ; in this caſe the fe 
C. alſo. 
£0.t. 745- Jf one make me a Leaſe for ſixty years if I live ſo long, provided 
253  * thatif I dyewithin the term,that my Executors ſhall have it duri 
the reſidue of the ſixty years, in this caſe thisis a good Leaſe for 
the ſixty years determinable upon my death, but not a good Leaſe 
for the reſidue of the ſixty years after my death. And yet it may a- 
mount to a good covenant for that time. 
Evans caſe 
Trin.z, he pay B.and his Heirs ten pound at the end of thirteen years, that 
Jc-B.R then the Fine fhaſl be to the uſe of A. and his Heirs, and A, doth co- 
venant with B. by the ſame Deed, that B. his Heirs, Executors and 
Aſligns, ſhall quietly hold the premiſes from Michaelmas next for 
thirteen years,and yearly from thenceforth for ever,if the ten pound 
be not paid according to the intent, in this caſe this covenant doth 


not make a good Leale for the thirteen years, and it is but a cove. Covenant. 


nant. 

Plow,27z2 Tf One make a Leaſe fora certain number of years, and-it is fur- 

Lit-5eft- ther agreed that upon ſome contingent the Leſſee ſhall have the 
Fee ſimple and livery of ſeifin is given hereupon, in this caſe the 
Leaſe for years doth continue good for the time agreed upon. 

Co. 2.24, A Leaſe for years cannot by the agreement of the parties be made 


"7 totheHeirsof the Leſſee, nor intailed to the Heirs of his body. And 
therefore if a Leaſebe made to 1.S. and his Heirs, or to I.S. andthe 
Heirs male of his body, yet the Executors of I, S, and not his Heirs Executors. 
ſhall have it, and the Executors' may fell the term, 
| If two agree by word that one of them ſhall have ſuch a piece of 
gp land for twenty years ; this is a good and perfect Leaſe that is made 


the Aſſes by this agreement, albeit they do agree to havea writing made 

* cou of it afterwards for in this caſe the writing is but the confirmation 
of it, But if the agreement be that ſuch a writing ſhall be made, or 
thata Leaſe ſhall be made of ſuch a thing between them and put in 
writing, ſo that the agreement hath reference to the writing, and 
implteth an intent not to perfe& the agreement till the writing be 
made in this caſe the Leaſe is not a perfect Leaſe until the writing 
be made: _ 

co. ſuper Albeit the moſt aſual and'proper making of a Leaſe is by the 

Lit, F. N--words, Demiſe, Grant, and to farm let, and with an Habexdum for 

Bro-leaſes Life ON Years,” yet a Leaſe may bemade by other words, for what- 


7% ever: word willamountto a'grant, will amount to a Leaſe: And 
| 4 -there- - 


the death or alienation of B. if he live ſo long; in this cafethis is 
a good Leaſe to B. for ſo many years as he ſhall live of the eighty 
years, but the Leaſe toC. after is not good, for the term is ended 
by the death of B. But if the words of the ſecond demiſe be To have 
and to hold during the reſidue of the eighty years, and not during 

ſe cond demiſe is good to 


If A, covenant to levy a Fine toB. and his Heirs, provided that if Coyenanr. 
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therefore a Leaſe may be made by the word, Give, Betake, or the 
like. Theword Lecavit alſoisa good word. Andthe uſe inthe 
Exchequer isto make Leaſes by the word Committimus, which 
is a Sood word to make a Leaſe; And if «F do but grant and co. g,,,..c., 
venant with Z. that B. ſhall enjoy ſuch a piece of land for twenty 60. 
years; thisis a.good Leaſe for twenty years Soif A promiſe to yic.gg.c, 
B. to ſuffer him to enjoy ſuch a piece of land for twenty years, 5-k-cuia 
this is a good' Leaſe for twenty years. So if A licegce B to enjoy ;x,,.., 
{uch a ptece of land for twenty years; this is a good Leaſe for 

rwenty years - And therefore it 1s the common courſe, if a man Agreed by 
make a Feoffment in Fee, or other eſtate upon conditionthat if ſuch mathe 

a thing be or be not done at ſuch a time, that the Feoffor;c+e. fhall Mic. zo. 
re-enter, tothe end that in this caſe the Feoffor,&+c. may have the ghd om 
land and continue in poſſeflion untill that time, to make a cove mn. And 
nant that-he ſhall hold and take the profics of che land until that *©Bk 
time : And this Covenant in this cale will make a good Leaſe for 

that time, if the incertainty ofthe time ( whereunto care muſt be 

had) do- not make it void. And thereforeif 4 bargain and fell his 

landto Bon candition to re-enter if he pay him an hundred pound, 

and B doth covenant with 4 that he will not take the profits until 
default of payment, or that A ſhall take the profits untyl default of 
payment : In this caſe, howbeit this may be a good Covenant, yet 

It 1s no good Leaſe. And if the Mortgagee covenant with the 
Mortgagor, that he will not take the profits of the land until the 
day of payment of the money : in this caſe albeit the time be certain. 
yet this 15 no good Leaſe, but a Covenant onely. If one give a Bond 
tor the quiet holding-of one Cloſe for three years : it ſeems this is 
no Leaſe in Law. See the opinion of the Parliament for Bonds and 
Covenants both, Srat.14 Eliz.cap.11. 

2.7n reſpeR of A Leaſe for years may begin at a day to come, as at Michaelmas Co. 5.1, 
the Com- Next Or three or ten years after, or after the death of the Leſſor or up*r Fit 
mencement, Of 7 S, andit is as good as where it doth begin preſently. Burt p1:w.256, 
and continu- a Leaſe for l:ie-of anything whatſoever, whether ic be in livery or »57- 
ST and end ;n orant, if it be in efſe before, cannot begin at a day to come. And 
fare  ” therefore ifa Leaſe be made Habendum, fiom Michaelmas next, or 
Incertainty. from the day of the making ir, or after the death of the Leflor, 

or after the death of 7 SF tothe Leſſee for life ; this Leaſe is not good: 

bur in caſe of a Leaſe of land made thus, it is ſometimes holpen by 

the Livery: of feiſin. For which ſee Livery of ſeiſen,c:p.g. numb.11. co. ſupe 
Bur all Leaſesfor years, whether they begin i» preſents, or 41 futwro, (545: 
muſt be certaio, that is, they muſt have a certain beginning;: and © 
certain ending, and fo the continuance of the ;term mult be certain, 
otherwiſe they are not good.” And yetif theyears be certain when 

the Leaſe is to take effec in intereſt or poſſeſſion, it is: ſufficient : 
For until that time it may depend-up 0n- anincertainty; wiz vpon 
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A Leaſe. 
a poſlible contingent precedent before it begin in poſſeſſion or 
intereſt, orupon a limitation or condition ſubſequent”: but in caſe 
when it isto be reduced to a certainty upon a contingent prece- 
dent, the contingent muſt happen in the lives of the parties, And 
albeit there appeare no certainty of yeares in the leaſe, yet if by 
reference to a certainty it may be made certain, it is ſufficient. 
Id certum eſt quod certum readi piteſt. As for examples, if A ſei- 
ſed of lands in Fee grant to B, that when B ſhall pay to A. twenty 
ſhillings, that from thencef@rch he ſhall hold the land for twenty 
one years, and after B doth pay the twenty ſhillings; in this caſe 
B ſhall have a good leaſe for twenty one years from thence forth. 
And if A grant to B,that if his tenant for life ſhall die, that B ſhall 
have the land for ten years; this is a good leaſe. And if one make a 
leaſe for years after the death of C. it C die within ten years; this 
is a good leaſe if {die within the ten years, otherwiſe not. But if 
A be ſeiſed of landin Fee, and leaſeittoB for ten years, and it is 
agreed between them that B ſhall pay to A an hundred pound ar 
the end of the faid ten years, and that if he doſo, and ſhall pay 
the ſaid hundred pound, and an hundred pound at the end of eve- 
ry ten years, that then the ſaid B ſhall have a parpetual demiſe 
and £rant of the premiſes from ten years to ten years continually 
following extra memoriam htminum, &c in this caſe this albeit ir 
be a good leaſe for the firſt ten years, yet it is void for all the reſt 
for incertainty And ifa leaſe be madeto begin frem the Nativity 
of Chriſt, and he doth not ſay which Nativity as next, &c. it is void 
for incertai:ty. And yetif a leaſe for years be made of land 1a leaſe 
for life, To have and to hold from the death of thetenant for life , 
this is a good leaſe. Soifitbe, To haveandto hold from Michael- 
mas rEXt after the death of the Tenant for life, or from Afichael- 
was next after the determination of the eſtate of the tenant for 
lifz ; theſe are good leaſes. $o if there be a former leaſe in being for 
life or years, and another leaſe for years ismade ofthe land, To 
have and to hold fromthe end ofthe former eſtate by ſurrender, 
forfeiture or otherwiſe for twenty years ; or to have and to hold 
from the ſurrender, forfeiture, or other determination of the for- 
mer leaſe if there be any, and if there be none for twenty years , 
theſe and ſuch like leaſes are good, and this commencement is cer- 
tain enough. And if one make a leaſe to begin after the death of 
IS, and to continue untill Michaelmas, which ſhall be in 4m Din 
mini 1650. this 1s a good leaſe. | 

If a man havea leaſe of land for an hundred years, and he make a 
leaſe of this land to another to have and to hold to him for 40 years 
to begin after his death, this is a good leafe for the whole forty 
years, if there ſhall be ſo many of the hundred years to come at the 
time of the death of the leflor, But if the leſſor grant the land to 
| Ls hr ano- 
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this caſe he grant withal all his eſtate, or all his cerm, or all his inte - 
reſt in the premiſes of the deed, and then ſay, To have and to hold 
the land, &c. to the grantee for all the re{idue of the term of an 
hundred years that ſhall be to come at the time of his death, by this 
the whole eltate & intere[t of the grantor into the land doth paſs 
preſently by theſe words in the premiſes of the deed: And if in this 
caſe the leſſee for an hundred years make a leaſe of the land to have 
and to hold after his death for an hundred years, this will be a 
go0d leaſe for as many of the firſt hundred years as ſhall be to come 
at the time of his death, 

If A make a leaſeto B for ninety yearsto begin after the death 
of A, on condition to beavoided upon the doing of divers a&ts by 
others, and afterwards makes another leaſe of the land Hubeydsm 
after the determination or redemption of the former leaſe , itſeems 


hs 5-4 
Chap. I4., 
'another,To have and to hold to him forand during all the reſidue of | 


'the term of an hundred years that ſhall be to come at the time of 
the death of the grantor ; this is void for incertainty, And yet if in 
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this is agood leaſe and certain enough. Bur if a leaſe be made to A piec, 25; 


for eighty years if he live fo long, and ifhedie within the ſaid term, 
or alien the premiſes, that then his eſtate ſhall ceaſe, & then he doth 
further by the ſame deed grant and let the premiſes for ſo many 
years as ſhall then remain unexpired after the deach of A, or alie- 
nation toB for the reſidu: of the ſaid term of eighty years, if he 
ſhall live ſo long; in this caſe theleaſe to B 1s void : for after the 
death of A the tearm isat anend , bet if he fay for the reſidue of the 
eighty years, it is otherwiſe. 

If A doth make a leaſe of landtoB, for fo many years as B hath 
in the Manor of Dale, andB hath then a leaſe for ten years of the 
Manor of Dale, in this caſe this is a good leaſe for ten years. But if 
A makea leaſe of land to B for ſo many yearsas B hath in execution 
the tand ſhall be in execution ; this leaſe is void for incertainty.And 
if a leaſe be made during the Minority of 1, or until / SF ſhall come 
to the age of twenty one years, theſe are good leaſes; andif 7 $ die 
before he come to his full age, the leaſe is ended. Bur if a leaſe be 
made to another untill a child chat now 1s in its mothers belly ſhall 
come to the age of twenty one years; this leaſe is not good. Andif 
a leaſe be made for ſo many years as / $ ſhall nume , in this caſe if 
I'S do name a certain number of years 1n the lite time of the parcy 
leflor, this is a good leaſe. But if a leaſe be made for ſo miny years 
as the executor of theleſſor, or of the leſſee ſhall name ; this leaſe is 
void. 

If a man make aleaſe for twenty one years, if I'Slive'ſo long, 
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I $ ſhall continue to be parſon of Daleſo long, theſe and fuch like 
lcaſes are good, But if A makea leaſeto B for ſo many years as A 
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and B, or either of them ſhall live, not naming any certain rumber 


of years, this cannot be a good leaſe for years. So if the Parſon of 


Dale make a leaſe of his glebe for ſo many years, as he ſhall be Par- 
ſon there, this is not certain, neither can it be made ſo by any 
means, And yet if a Parſon ſhal makea leaſe from three years to three 
years ſo long as he ſhall be Parſon, this is a good leaſe for ſix years, 
it he continue Parſon ſo long, and for the reſidue void for incertaig- 
ty. SO1f I make another a leaſe of land untill hebe promoted to a 
Benefice , this is no good leaſe for years, but void for incertainty. 

If 1 have a rent-charge of twenty pound per ax»#m, and het it to 
another, until he have levied an hundred pound ; this is a good leaſe 
tor five years. Burt if T have a piece of land of the value of twenty 
pound per arn4m, and I make a leaſe of it to another untill he ſhall 
levy out of the profits thereof an hundred pound, this1s no good 
leaſe for years, bur void for incertainty. 

But here note, in all theſe caſes of incertain leafes made with ſuch 
limitations as aforeſaid, as untill ſuch a thing be done, or ſo long 
as ſuch a thing continue, &c. that if livery of ſeifin be made upon 
them, they may be good leaſes for life, determinable on theſe con- 
tingents, albeit they be no good leaſes for years. 

Ard in ſome ſpecial caſes a leaſe may be good notwithſtanding 
ſome 1ncertainty in the continuance of it, for a leaſe may ceaſe for 
a time, and revive again, asif tenant in tail makea leaſe for years 
reſerving twenty ſhillings, and afcer take a wite and die without 
iſſue; in this caſe as to him in reverſion the leaſe is meerly void, but 
if he endow the wife of the tenant in tail of the land as to the 
wile, it is revived again. So if tenant in tail make a leaſe for 
yeats rendring rent, and die without iſſue, his wife enſeint 
with a ſon, and he in reveriion enter, in this caſe as againſt him 
the leaſe is void, bur after the ſon is born, the leaſe 1s good again 
if it be within the ſtatute. <0 if tenant in Fee ſimple take a wife, 
and then make a leaſe for years and dieth, the wife is indowed , 
in this caſe ſhe ſhall avoid the leaſe, bur after her deceaſe the leaſe 
ſhail be in torce again. | 

It a leaſe be made for life or yearsto 4, and efter the leſſor doth 
make a leaſe for years by word or in writing to Z , regularly this 
concurrent leaſe to B, is a good leaſe at leaſt for ſo many years of 
the {-cond leaſe 28 (hall be to come after the firit leaſe is determ:- 
ned according to the agreement, as if the firit leaſe to A be for 
rwenty years, and the ſecond leate to B be forthirty years, and 
both begin at one time; in this cafe the ſecond leaſe 1s good for 
the lait ten years. And yet the reverſion will not paſs wittout the 
atturnment of the tenant, and therefore if any rent be reſerved on 
the firſt leaſe, the ſecond leſſee ſhall rot have it untill the firſt leſſee 
doth atturn. But if the ſecond leaſe be for the ſame or tor a leffe 
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time, as if the firſt leaſe be for twenty years, and the ſecond leaſe 
de for twenty, or for ten years to begin at the ſame time; theſe 
ſecond leaſes are for the moſt part void. And yet herein a diffe- 
rence is taken between leaſes made by matter of record, and by 
writing, and leaſes that are made by word of mouth : for if the 
ſecond leaſe be made by fine, deed indented, or poll, aibeit it 
be but for the ſame or for a leſler time, and albeit it be a leaſe of 
the land itſelf, and not of the reverſion, yer it will paſs the rent 
reſerved upon the firſt leaſe, if the firſt leſſee atturn, and fo allo it 
will do without atturnment, where atturnment is not needfull. Bur 
if the ſecond leaſe be made by word of mouth, it is etherwiſe, 
for a reverſion and a rent in this caſe will not paſs without 
deed, and therefore a grant by word doth not paſs them. And 
if the ſecond eaſe be by fine or deed indented, then alſo it will 
work by way of eſtoppel, both againſt the leſſor and againſt the 
leſſee, f that if the firſt leaſe happen by any means, as by ſur- 
render, or otherwiſe, to determine before it be run out, then the 
ſecond leſſee ſhall have it; and if there be any rent reſerved 
upon the ſecond leaſe, the leſſee muſt pay it from the time of 
the making of the leaſe. And therefore if one make a leaſe of 
land to A for ten years, and after make a leaſe to Z of the ſame 
land from Michae/mas next for tenyears, and before Aichaelmas 
the firſt leſſee doth purchaſe the Fee ſimple, ſo that now by this 
means his term is drowned , in this caſe the ſecond 122ſ: ſhall 
begin at Michaelmas. So if one make a leaſe to A for twenty 
years, and 4 make a leaſe of the land co ? for two years ren- 
dring rent, and after 4 makes a leaſe for the reſt of his time 
to C by Deed, this leaſe, if the leffee for two years do attarn, 
isa good leaſe of the rent and reverſion, and 1o it is alſo with- 
out Atturnment, if there be any conlderation given for it, fer 
then it is alſo a good leaſe for all the reſt of the term after the 
wo years. $0 if one make a leaſe to A for twenty years, if he 
live ſo long rendring rent, and after he doth make a leaſeto B 
by Indenture for eighty years, to begin preſently, or grant the 
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ſes, if the firſt leſſee atturne, the rent will paſs, but if not, 


will be a good leaſe for the land, for ſo many of the yeares (4. 


as ſhall be to come after the firſt Leaſe ended, Burt if the 
ſecond Leaſe bee by Paroll without a Deed, the reveriion as 
a reverſion will not paſs, and the grant will be void, if 
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there be nothing elſe to help it. And in cafes where the ſecond yg. :112. 


leaſe is void, albeit the firſt Leſſee ſurrender his eſtate, or his e- 
ſtate end by a conlition , yet the ſecond leaſe is not hereby 


made 500d. - But if the ſecond Leaſe for years after another «<. +. 35. 
leaſe for life or years be made for mony, 10 as it may be faid to pals 36: 
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by way of bargain and ale ; this may help the matter, for [in this 
caſe albeit it be by word onely, it may paſs the reverſion annd the. 
rent alſo : but in moſt caſes it is good for the remainder of the 
termafter the firſt leaſe erded And if the ſecond leafe be to be- 
cinafter the end of the former leaſe, in this caſe the former leaſe 
is no impediment at all to the validity of the latter leaſe, but the 
latter leaſe is good notwithſtanding. 
$:22.32H, Any perſon whatſoever of full age that hath any eltate of inhe- o- bag ms 
s. cap-25 ritarce in fee taie in his own right of any lands, tenements, or 1. = mA 
Lie. Fog hereditaments, may at this day without fine or recovery make be made or 
leaſes of ſuch lands for lives or years, and ſuch leaſes ſhall be good done by a te- 
fo as theſe conditionsand incidents following be therein obſeryed Pant in rail. 
and kept. ar i. ie 
1. Such leaſes muſt be by deed indented, and not by deed poll or þ, gch = 
by paroll, nant ſhall be 
Co 5,6. 2. They mult be madeto begin from the day of the making thereof 890d to bind 
Dicr 246. or from the making thereof. And therefore a leaſe made to begin oy _ 
from Michaelmas which ſhall be three years after, for twenty one ger. ©, oohern 
years, or a leaſe madeto begin after the death of the tenant in tail, after the death 
for twenty one years is not good. But ifa leaſe be made for twenty of the tenanr 
years to begin at Afichae/m.rs next, it ſeems this is a good leaſe. Me o _ 
Co 5.2, 3. If there be an old leaſe in being of the land, the ſame muſt bind. ey ſha 
be ſurrendred, or expired and ended within a year of the time of 
the making of the new leaſe, and th's ſurrender mult be abſolute 
and not conditional, alſo it muſt be real, and not illuſory, or in 
ſhew onely. For farm nox aicirur quod non perſeverat- 
4. There muſt not be a double or concurrent leaſe in being at 


9 = one time, as it a leaſe for years be made according to the ſtatute 
he in the reverſion cannot afterwards expulſe the leſſee and makea 
leaſe for life or lives, or another leaſe for years according to the 

cparkscaſe SALUTE, NOT 6 converſo. Put ifa leale for years be madeto one, and 

3:2.4 afterwards a leaſe for life is made to another, and a letter of Attur- 


Jac. B,R- ney is made to give livery of ſeiſin upon the leaſe for life, and before 
the livery made the firſt leaſe is ſurrendred ; in this caſe the ſecond 
leaſe is goed. 

5- Theſe leaſes mult not exceed three lives, or twenty one years 

earl from the time of the making of them. And therefore if tenant in 
tail make a leaſe for twenty two or for forty years or for four lives; 

this leaſe is void, and that not only for the overpius of time more 

then three lives or twenty one years, but for thit time of three 

lives or twenty one years alſo. And it hath been reſolved, that if 

- tenant in tail make a leaſe for ninety nine years determinable up. 

Co, Onthreelives; that this is not a good leaſe. Put if a leaſe be made 
by a tenant in tail for a leſſer time, as for two lives, or for twepty 
years, this is a good leaſe. Andifa =_—_ be made for four lives, and 

b it 
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ic happen that one ofthe lives die before the tenant intailde, yer 

this accident will not make the leaſe good, bur it remains voidable 
notwitſtanding. 

6. Theſe leaſes mult be of Jands, tenements or hereditaments ma- cg, ,, .. 
nurable or corporal, which are neceſſiry to be letten, and where- 
out a rent by law may be iſſuing and reſerved. And therefore if a 
tenant in tail make a leaſe of ſuch a thing asdoth lie in grant, as an 
Advow(ſon, Fair, Market, Franchiſe, or che like, out of which a rent 
cannot be reſerved, eſpecially ifit be a leaſe for life; this leaſe is Talien- 
void, and that albeit the thing have been anciently and accuſtoma- ry 
bly letzten, And a grant of a rent-charge therefore out of ſuch lands J2<-B R. 
is void. * And if cenant in tail make a leaſe for three lives of a por- x r: Rome 
tion of tithes rendring rent, thisleaſe is unqueſtionibly void. And 12<: B. R 
ſo alſo it ſeems it is if it be a leaſe for twenty one years. Doding- 

7. They muſt be of ſuch lands, or tenements, which have been peg 
moſt commonly letten to farm or occupied by the Farmors thereof Þ;:: -:. 
by the ſpace of twenty years next before the leaſe made, ſo as if it 
have been letten for eleven years at one or ſeveral times within 
twenty years before the new leaſe made, iris ſufficienc Andalbeit 
the letting have been by copy of Court roſl only, yet ſuch a letting 
in fee for life, or years, is a ſufficient letting, and fo alſo is a lectin 
at will by the Common law. But theſe lettings to farm mult be 
made by ſuch as are ſeiſed of an eſtate of inheritance, for if it have 
been only by Guardian in Chivalry, tenant by the curteſte, in dow- 
er or the like; this will not ſerve to be a letting within the intent 
of the ſtatute 

8. There muſt be reſerved upon ſuch leaſes yearly during the Co. 5.8.6, 
ſame leaſes due and payable to the leffor and his heirs ro whom © / 
the reverſion ſhall appertain ſo much yearly farm or rear, or more 
as hath been molt accuſtomably yzelded or paid for tne lands, 

&c. within twenty years next before ſuch leaſe made. And there- 

fore if the rent be reſerved but for part of the tim? of the new 

teaſe, this leaſe is void. Andif the tenant in tail have twenty a- 

cres of land that have been accuſtomably lerten, and he make a 

leaſe of theſe twenty acres, and of one acre more which hath-not 

been accuſtomably letten, reſerving the uſuall yearly reat, and ſo 

much more as to exceed the value of the other acre; this is not a 

good leaſe by the Statute. So if the tenant in tail of two Farms, 

the one at twenty pound rent, the other at ten pound rent, and 

he make a leaſe of both theſe farms together at thirty pound rent, 

this is not a good leaſe within the Statute. But if beſides the ,, ;, ,,, 
annuall rent there have been formerly reſerved things not 35. 
annuall, as hariots, fines, or other profits upon the death of the Far 
mors, or profit out of anothers ſoil, as paſturage for a colt, &c. Adhedg. 
if-upon the new leafe the yearly rent be reſerved, albeit theſe - lac..> Bu 
| : Et EG Cn. 0. 
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laterall obſervations be omitted, yet theſe leaſes are good. And fo 
alſo if there be more rent refioeds upon the new leaſe then the rent 
that hath been anciently paid, the leaſe is good notwithſtanding, 
And yet iftenaatin tail of landleta part of it that hath been ac- 
cuſtomably letten, and reſerve the rent proyata, or more then after 
00.5. 5. the rate; this is not a good leaſe. And yet if two coparcenours 
—_— have twenty acres of land of equal value between them in tail and 
Lic.44.-b theſe have been uſually letten, and they make partition of theſe 
Gene lands, fo as each of them hath ten acres; in this caſe they may make 

leaſes of their ſeveral parts, reſerving the halfe of the accuſtomable 

rent. And if upon the old leaſe the rent were payable at foure dayes 
Jac. R in the year, and by the new leaſe it is reſerved to be paid at one 
aſe : Co. day ; this is not a good leaſe. Bur if the rent upon the old [aſe be 
5-5- payable in gold, and the new rent be payable in ſilver , it ſeems the 
leaſe is not good And if a tenant in tail be of a Manor that hath 
been uſually demiſed for ten pound rent,and after a tenancy eſcheaty 
and then he doth make a leaſe of th2 Manor rendring ten pound rent 
by the year ; in this caſe this 1s a good leaſe, bur if the leſſor purchaſe 
a teaancy, then it ſeems otherwite. 
9. Such leaſes muſt not be without impeachment of waſt. And 


COOIHS therefore if tenant in tail make a leaſe of his land intailed withour 
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+djudge. impeachment of waſt, this leaſe is void. And if a leaſe be made for Wafi. 


life, the remainder for life, &c.this is not a good leaſe, for in this caſe 
during the remainders, the tenant for life cannot be puniſhed for 
waſt done. But if ſuch a tenant of land make a leaſe of it to 7S for 
the lives of three others ; this is a good leaſe albeit it may afterwards 
become an Occupancy. 

«xr 10 Such leaſes muſt not be againſt any ſpeciall AR of Parlia- 

7.20. ment. And therefore if a woman that is ten int in tait of the gift of 

Co. 3- 51. her deceaſed busband, or any of his Anceſtors whiles ſhe is fole, or 
after with another kusband, make any ſuch leaſe warranted by this 
Statute ; yet this leaſe 1s not good. 

11. They muſt have all due ceremonies and circumſtances for 
the perfe&ion of them, as other ſuch like leaſes have, as livery of 
ſeiſin and the like, where they are needfull. And then onely ws 

£":7.7- Jeaſes have theſe conditions, and are madeaccording to theſe pro- 
Vier 7,8. viſions, are they ſaid tobe within this ſtatute of 32 H.8. and ſuch 
Thewo- onely as do bind the tenant in rail himſelf, and the ifſuein rail, 


mansLaw- F af f RES > 
yer.7z for otherwiſe if it be not warranted by this ſtatute, albeitir will 


Mow-435- bind the tenant in tail himſelf char madeit, vt it will not binde 
his iſſue, but as to him it will be void , or voidable at theleaſt, for 
if tenant in tail of ſand make alesſe of it for an hungred ye rs, 
without any ret reſerved thereupon; this leaſe as to the ifſue jn 

Plow.435, tail, is void ; but if he make a leaſe of his land for an hundred _ 
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4 + GC. BY fonn rendripg rent and have iſſue and die; inthis caſe the leaſe fs one- 
bY: 4m) of Teo 4435 \y vYOIdable by the iſſue at his pleaſure, and therefore if the iſſue ac- 
bi foo fs cept the rent after the death of the tenant in tail ; by this means 
FRO ECTS. hr ate leaſe is affirmed and become good, But howſoever the leaſe be 
tr a-x4:4-made, it will not bind him that comes in of a remainder over, nor 

#£* 7". him that is the donor. And therefore if a tenant in tail make a leaſe 


BEUS ey: 
ws wn fo lf 1-2 avi(t is Shs Hg ; 
Lf +. «/9. {0 warranted by the ſtatute, and afrer die withour iſſue, ſo that the 
£4 +17 + - Jand doth remain over to another, or revert to the donor ; in theſe 
caſes neither he inthe remainder, nor the donor ſhall be bound by 
| this leaſe, for as.to them the leaſe is void. And yet by a common 
recovery the tenant intail may make leaſes of, or lay charges upon 
the land to bind the donor and him in remainder alſo. Bur other- 
wiſe-it is a fine. For if tenant in taile make a leaſe for years by 
fine, this will not barrethe donor, nor the remainder in any caſe 
where it is ina ſtranger. And yet ifthe remainder be inthe tenant 
in tail himſelf, and he makes aleaſe for years by deed according to 
the Statute, or by fine, this leaſe is good, and ſhall bind his own re- 
mainder, | 
6-What leaſes The husbared may at this day without fine or recovery, make lea- 
er other ats ſes of the land, tenements. or hereditaments, whereof he hath an 
may be made «eſtate of inheritance in Fee ſimple, or Fee tail in the right of his 
or done by \- 2 OO 
the huchana. Wife, or joyntly with his wife made before or after the coverture,fo 
with che lands as there be in fuch leaſes obſerved the eleven conditions or limita- 
he hath in fee tzons before required in the leaſ.s made by tenant in tail, and fo 
#mple, or fee that the wife do joyn in the ſame deed, and be made partie there- 
- a unto, and doe feale. and deliver the ſame deed her ſelf in perſon, 
wife, or For ifa manand his wife make a letter of Atturny to another to 
Joyntly with deliver the-leaſe upon the land , this leaſe is not a good leaſe from 
Her. And the wife warranted by the ſtatute, And yet then, as in other like. 
wharleaſes cafes of leaſes not warranted by this ſtatute,it is a good leaſe againſt 
made by him : » 
ef ſuch langs he busband. And when the leaſe is ſuch a leaſe as is warranted by 
are good, Or The ſtatute, it doth bind the husband and wife both, and the heirs 
nor. And of the wife : but ifir be aneſtatertail, it doth not bind the donor 
ow, nor him in remainder. 

If the husband and wife at the common law had joyned ina leaſe 
of her land without rendring of rent, this leaſe had been void as 
againſt the wite and fo is the law ſtill 

If the husband at the common law had been ſeiſed of land in 
the right of his wife, and he had made a leafe for years ren- 
dring rent and died; this leaſe had been void, and ſo is the law 
{till. 

If the husband and wife. t the Common Law had made a leaſe 
by word rendring rent ; this leaſe had been void as againſt the wife, 


and ſo is the law ftill. 
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+ The husbind and wife together may by fine, or recovery, make 


what lea'es they will of her land , or charge it for what time they 
will ; and ſuch leaſes and charges will be gogd again(t the husband 
and wife both, and their heirs alſo. But if the husband alone doe 
levie any fine of his wivesland, and thereby make any eſtate what- 
ſoever , this will not bind the wife after the husbands death , but 
ſhe may avoid it. And if the husband and wife make a leaſe of her 
land rendring rent to them and the heirs of the wife (asin ſuch 

leaſes it ought to be; ) in this caſe the husband cannot by fine 

or otherwiſe grant or diſcharge this rent longer then during coyer- 

ture, unleſs the wife joyn in the fine, but the rent ſhall deſcend, re- 

main or revert in ſuch ſort and manner as the land ſhould haye 
done | 

Biſhops with the Confirmation of the Dean and Chapter , Par- 7: _ 

ſons or Vicars with the conſent of their Patronsand Ordinaries, Biſhops or o- | 

Archdeacons, Prebends, and ſuch as are in the nature of Prebends, ther [pirituall 

as Precentors, Chaunters, Treaſurers, Chancellors, and ſuch like, heres 

alſo Maſters and Governors, and Fellows of any Colledpes,. or = ps +70 
, y make or 

Houſes (by what name ſoever called) Deans and Chapters, qe with the © 

Mafters or Guardians of any Hoſpitall, and their brethren, or any lands they 

other body Politique, ſpirituall and eccleſiaſticall (Poncurrext b:44 Pave in the ? 

hiir que is ju'e requirnnter) might by the anc:ent Common Law right of their 

h 7 an . . churches or 
ave made eaſes for lives or years, Or any other eltates of their js. and - 

ſpirituall or eccleſiaſticall living for any time without ſtint or limi- whar leaſes 

tation. And at this day the Biſhops, andthe reſt of the ſaid Spiri- made by ſuch 

tual! perſons, except Parſonsand Vicars, may makeleafes of their P<rfons, will | 

ſirituall livinss for three lives or twenty one years. and fuch leg. 214 their ſuc- 
PIFIEL ng ; y Jourey ©** ceſlors and 0. 

ſes will be good both againſt themſelves and their fucceſfors. But chcrs, or not- 

ſuch perſons may not make leaſes or eſtates for any longer time then 

for three lives or twenty oneyears. and if they do, albeit it b2 by 

fine or recovery or it be confirmed by the Dean and Chapter, &c: 

yet it 1s void againſt the ſucceſſor. Neither will the leaſes made by 

ſuch perſons for three lives or twenty one years be good, unleſs 

they have certain conditions and-properties required in them. Theſe 

things therefore are neceflarily required to be obſerved in the ma- 

king of ſuch leaſes : 1.That they have the eft-& of all the qualities or 

properties before mentioned and required by the ſtatute of 22 HB. 

in the leaſe made by the tenant in tail, and-be made a'ter that pat- 

tern, viz. That they be by deed indented. 2. That they do begin 

from the time of the making of them. 3 and 4. Thar rhe old leaſe 

be ſuryendred, and there be not a concurrent]eaſe (fave in caſe of 

a Biſhop) And therefore if any fach perſon make a leaſe for 21 years 

to one, & then makea leaſe for three lives to another , this ſecond 

leaſe is void. And yer if a Biſhop makea leaſe for 21 years ro one 

man, & then within a year-after make another leaſe to another for 

21 


A Leaſe. 
21 years to begin from the making of it, this ſo as it/be confirmed 
by Dean and Chapter, is reſolved to bea good leaſe. 5 That they do 
not exceed three lives or twenty one years, but they may be for a 
leſſe time. 6. That they be of lands or tenements manurable or cor- 
poral. 7. That they be made of lands that have been commonly let 
to farm by the ſpace of 20 years before. 8. That there be reſerved 
upon them the ancient and accuſtomed rent payable to the leſſor 
and his ſucceſſors during the time 9. That they be not made with- 
out impeachment of walt. 10. That there be _ of ſeiſin upon 
them, &c. Where it is requiſite. 11. If the leaſe be made accor. 
ding to the exception of the Statute of 1 Z/iz and 13 Eliz and 
not warranted by the ſtatuteof 32 H. 8. asin the caſe of a concur- 
rent leaſe, and it be made by a biſhop or any ſole Corporation, it 
mult be confirmed by the Deans and Chapters, or 0:hers that have 
intereſt. And if a Parſon or Vicar makea leaſe, it is not good but 
during the Parſon or Vicars reſidence, according to the ſtatute of 
13 Elk, chap. 20 andinthis caſe there needs no confirmation at 
all. 12. Some of the leaſes that are made by the Colledyes and 
Houſes of the Unniverſity, &c. muſt have ſome rent corn reſerved 
upon them, But Biſhops, Deans, Parſons, and ſach like ſpirituall 
perſons cannot grant the next advowſons of Churches, neither can 
they grant rents out of their ſpiritual livings, but the ſame charges 
will be void after their death. And if a Biſhop ſuffer an annuity to 
be recovered againſt him by a pretence of title of preſcription on 
a Judgment after a verdi& or cenfeſſion, or a Parſon in fuch a caſe 
pray in aid of the Patron, and ſo ſuffer an annuity to be recoverd 
this will not bind the ſucceſſor. And yet a Biſhop or any ſuch ſpi- 
ritual perſon may grant ancient offices of truſt of neceſſity or conve- 
niency, as the offices of Chanceller, Regiſter, Steward, Bailiffe, or 
the like, with the ancient Fees incident thereunto for the life or 
lives of the grantees, and ſuch grants are good, albeit they be made 
by the Biſhops of the new ereRed Biſhopricks, and that there be 
not in them the conditions and properties required in the leaſes 
before mentioned, ſo as they be confirmed by the Dean and Chap- 
ter. But they may not grant any new office, nor yet adde any new 
Fee to the old offices, And therefore if a Biſhop grant any annuity 
pro conſilio impenſo & impendexdo where none was before, this will 
not bind the ſucceſſor. And yet if there be an old fee, and there is 4 
rew fee addedto it, in this caſe it ſees it is good for the old fee al 
beit it be void for the new fee. Neither may they prant their offices 
otherwiſe then they have been granted. And therefore where the 
ancient grants of the office have been to one, it cannot be now 
granted to two. And where the ancient grants have been to two 
joyntly, they may not be now granted in remainder one after ano- 
ther. Neither may the grants of theſz offices be longer then "8 : 
one 
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the life or lives of the-grantees. And in caſe where the grant is 
void, the confirmation of the Deane ard Chapter will not make it 

ood. 
; But here note that albeit in all theſe caſes of leaſes and grants Note 


Lit. 45 not warranted by the Statutes aforeſaid, the Statutes ſay the leaſes 


329-3- 59+ ſhall be void. 


. 10. 59» II, 


yet this isto be underſtood as againſt the ſucceſſors 


7 


73-78-5.5. and not againſt the lefſors themſelves, for the leaſes are good ſo long 


ctat'17.Fo - 


as the leſſors live, or atleaſt ſo long as they continne in the place. 
And therefore if ſuch a leaſe be made by a Deane and Chapter or 
other Corporation agfregate ; it is goodas againſt the Deane or 
other head of the Corporation, ſo long as he doth continue in his 
place. And if a Biſhop make any leaſe or other grant not warran- 
'ted by the Statuteof 1 E/;z. or a Deane and Chapter, Maſter and 
FUlowes of a Colledge or the like make leaſes not warranted by 
the Statute of 13 E/iz.cap. 10. theſe leaſes are good apgainit them. 
ſelves albeit they are void againſt their ſucceſſors, $0 as ifa private 
AQ of Parliament doth entaile land upon a man, and appoint him 
what eſtates he ſhall make, and that if he make any other eſtates 
they ſhall be void ; in this caſe they ſhall not be void as to the tenanc 
in tail himſelf that doth make them. 

T.eaſes of Benetices with cureare no longer good then the Parſon 


cape 29+ IS reſident 


Leaſes made by Colledges muſt have reſerved upon them the third 
part ofthe rent in Corn. See the Statute of 18 El;z. cap. 20. 
If one make a leaſe no another during the will and pleaſure of him g yall nay 


co. iu” that letterh, or him that taketh, or both ( for ſo in effe& is every be ſaid a good 


Co. ſuper 


H. leaſe at will, ) this isa good leaſe at will. So if one makea feoff leaſe ar will. 


ment tn fee, or leaſe for life, &c. and doe not make livery of ſeifſin OF nt. 
and ſo perfeR theeſtate; the feoffee or leſſee hath only an eſtate ac 
will. But if a bargaine and fale be made of land, and the ſame is. 
void, or a Corporation grant land, and the grant 1s void, by this 
there 1s co leaſe at will made 
Leaſes for lives or yeares are of three natures, ſome be good in , yyhere 2 


Lit. 45. 3. law, ſome be voidable by entry, and ſome void without entry. And leaſe for life or 
9-5-7» of ſuch as be good in law ſome be good at the common law, ag years ſhall be 


leaſes made by tenant in fee ſimple notwithltanding they be for "0G I” 
longer time then three lives-or twenty one yeares; ſome by att of o From 
Parliament, as leaſes made by tenant in taile, leafes made by a or by other 

| Biſhop ſeiſed in fee in the right of his Church alone without the meanes. 
Chapter, leaſes made by a man ſeiſed in fee (imple or fee taile of ©! _ _ 
land, in the right of his wife together with his wife, for twenty one — 

yeares, or three lives according to the Statutes. And of ſuch leaſes an 

as be void alſo, ſome are void atthe common law, and that ſome. 

times 1» preſents, as. inthe caſes before of leaſes for yeares that have 

80 certainty in-them; or leaſes for lives made wichour mo a 

ſerſig-. 
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Acceptance, 


* 1, Whereand 
by what 
means a feoff- 
ment, gffr, 
grant, or leaſe 
and the eſtate 

thereby made 
being good at 
firſt becometh 
voidby matter 
ex poſt fatto, 
and may be 
avoided. Or 


nor, and how. for no eſtate.can þe made to a manofany thing in fee ſimple, 
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ſeiſin, and the like. And ſome are void in furwro, as if a tenant in 
rail make a leaſe for years warranted or not warranted by the 
Statute, and after die without iſſue , this leaſe is void as to him in 
reverſion or remainder : (*fſarre ſtats primitivo ceſſat derivitati- 
v1. SO ifa Prebend, Parſon, or Vicar make a leaſe for yeares not 
warranted by the Statutes, this is void by the death of the leſſor, 
and the ſucceſſor need not make any entry or claim to avoid it. $0 
if a tenant for life make a]. aſe for years and after die ; in this caſe 
the leaſe for years is void. And therefore in all theſe and ſuch 

like caſes no acceptance of rent af:er will affirme ſuch leaſes. Bur | 
otherwiſe it is in caſes of leafes for years made by Biſhops albeit 
they be confirmed by Deane and Chapter; and of | aſes made by 
Deans and Chapters, or tenant in taile, as to their ſucceſſors and 
tTues, when the leaſes are not warranted by the Statutes: .And 0- 
therwiſe it is alſo in the caſe of leaſes for life made by theſe.or any 
of the former leſlfors, for in all caſes of leaſes for life ic mult be a- 
voided by entry, &c. and therefore fuch leaſes are not vo d but 
voidable. viz. The leaſes of Biſhops and Deanes after their death 
by their ſucceſſors and that by the Statute law, and the leaſes of ce- 
nants in taile by their iſſues after their death, and that by the com- 
mon law. Andin theſe and ſuch like caſes the acceptance of the 
rent by the iſſue or ſucceflor will make good the leaſe ar leaſt for | 
their time. 

If a leaſe be made for years on condition that upon ſuch a con. 
tingent it ſhall be void, in this caſe ſo ſoone as the thing doth hap- 
pen the leaſe is void sp/o fatto without any reentry &c. But if a leaſe 
for life be made on ſuch a condition, in this cafe the leſſor muſt 
enter &c. before the leafe will be void. 


Co. 3. 65, 


LY Ham 


Cui Ay. 
Of a Feoffment, Gift,Grant, and Leaſe. 


Feoffment, Grant or Leaſe in writing may become void by 

raſure, interlining, and the like, as hath been ſhewed before in 

Deed, /zpra. And a feoffment, grant, or leaſe, and the eſtate there- 

by made may become void by forfeiture, or upon a breach of a con- 
dition, or by a limitation. For which See Condition and V/er. Alſo 29. 5.119. 
they may become void by diſagrement or refuſal : And this may on 


tud+ 119 
be either by the diſagreement ot the party himſelfe to whom It is Perk. Sedt. 


| 7 $ 
made, or by the diſagreement ofanother : Of the party himſelfe 5552 Fs 
for Bro. Done 
29430. 58. 
—_ 
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15 E., 4. 4. 


Dier 76. 
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Co.8.144, 
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ap.15, 
life, or otherwiſe againſt his will : and therefore by his diſagree- 
ment or refuſal of ir, the eſtate it ſelf, and the deed wherebyit is 
conveyed may become void. By the diſagreement of another, as 
the husband in caſe of a Feoffment, 8c. made to his wife may by 
diſagreement avoid it. And for the firſt of theſe the law is thus, 


That all ſuch as that give eſtates directly or by way of uſe are 
good at firſt, and the things granted when the deed of the grant is 


—__T—_ _ 8 — 


. delivered to his uſe ſhall veſt inthe grantee before he hath notice 


of the grant or agree to accept of the thing granted, ſo that if lands 
be limited to a man by way of uſe, or granted immediately by feoff. 
ment, gift, grant, or leaſe, or goods or chattels be given or granted 
to a man, in theſe caſ s the things granted ſhall be ſaid to be in 
the grantee and the grant g,0d before notice and agreement untill 
diſagreement, And before agreement the grantee may waive it, 
and ſoavoid the eſtate and the deed alſo, whereby theeltate is made. 
And if it be but a leaſe for years that is made; he may waive and 
avoid that by word of mouth in the country as well asa gift of 

oo0ds, or an obligation delivered to his uſe But if it be an eſtate 
of Freehold that is made by Feoffment, &c. :t ſeems he cannot 
waive and avoid that but in a Court of Record 

When the cauſe of a grant faileth and the thing granted is exe- 
cutory, the grant is become void. As if one grant an annuity for 
an acre of land, for tithes, or for counſel], in this caſe pro is con- 
ditional, and therefore if the land be evicted by an elder title, 
or the grantee diſturbed in the tithes, or he refuſe to give counſel], 
the annuity is determined. But if a Feoffmenr, or leaſe forlife or 
years be made of an acre of land pro #xa acra, 6. as in the caſe 
before ; albeit the acre be evicted, &c. yet the graft in this caſe of 
the acre of land is good. As if one grant an annuity for counſel], 
if the grantee will not give counſell, the grant is not of force. So 
if one grant to make new pales ina place for theold pales; if in 
this caſe he cannot have the old pales it ſeems the grant ſhall not 
bind him to make new pales. $0 if one grant a rent for a way ; {top 
the way, and the rent ſhall be ſtopped. 

If one that hath a leaſe for life or years, of a manor, to which an 
advowſon is appendant, grant the next avoidance that ſhall happen 
during the leaſe, or grant a rent out of the manor, and then ſurren- 
der the manor, ſo that his eſtate is gone, in this caſe notwirchſtan- 
ding the grant of the next avoidance, and of the rent doth continne + 
go0d, and the grantee ſhall enjoy it according to the grant, as long 
as the eſtate that is ſurrendred ſhould have had continuance. 

If the heir of the Kings tenant enter and make a leaſe"before 
livery ſued, and after an intruſion is found againſt him , by this i« 
ſeems the leaſe is avoided. So if tenant in tail make a leaſe war. 
ranted by the Statute, and after dieth without iſſue, by this the leaſe | 
is determined, | Tf. 


—— 


<2 ag | " 
Feoffment, Grant,Leaſe. Chap. 15. 
'If-a tenant in tail make a Feoffment to his heir within age, and C2: furer 
he, after he is of tull age. make a leaſe {or years of the land, and af- "ow 
ter the tenant in tail dieth, and the 'elr 1s remitred : theieaſe in 
this caſe is not avoided. 

If ſan annuity be granted to one urt:i! he be advanced ro a bene- 
fice by the grantor, and the grantor die, and the heir or executor 
of the grantor tender a benefice, it fecms this will not determine 
the grant. 

If 4 be leſſee for years of an advowſon, and grant the next a» ©»3-:45. 
yoidance to FB, if it ſh:ll happen to become void during theterm, © 
and 4 doth ſurrer.Jer the term to C, wlio hath the inheritance, 
and the Church become void before the end of cheterm, in this 
caſe the grant is good to F, and he ſhall have the next avoidance, 
far a man can: or deropgate from his own grant. $o if A be leſſee 
for years, and he crant a rent charge to a ſtranger, and after ſur. 
render his term to the leſſor , in this caſe albeit the term beex- 
tin&, yet the rent doth continue, and the ſtranger ſhall have ir du- 
ring the term. So 1f A have a rent charge out of theland of #, and 
acknowledge a <tarute to 7, and then releaſe the rentto B , in 
this caſe albeit the rentbe gone as to Aand Z, yet itisineſ+ asto 
the conuſee, aud he may extend it. 

Ifa man be ſeiſed of a great wood, and grant to 7 F fix hundred 
coards of wood out of the ſame wood, to be taken by the aſligne- 
ment of 4, in this caſe if .4 will not upon requeſt affigne where 
the wood ſh:]} be taken, yer the deed will not loſe his effe&, bur 
1 $ may take it without aſſignement, ; 

If 4 beleflze for life on condition to have Fee, ard he make a ©2 7-'+: 
leaſe to B for years, ard after he perform the condition, and fo his 
eſtate for life is turned into a fee {imple , inthiscaſe the leaſe for 
years is good ſtil] notwithitarding : but otherwiſe it is in caſe of 
tne King. 

If 4 tenant intail enfecff Z on condition to the uſe of Ain £91: 147, 
Fee, and A had granted arent charge or acknowledged a Statute 1:1.7.:1. 
which by the Statute of I R. 3. cay 5. was extended, and after 4 

| had performed the condition , in this caſe albeit the eſtate had 
a pa , yet the intereſt of the grantee or connſee had con- 
t nued, 


Plow, :01, 
$' to 7, I, 


Co. 5. 24. 


” Sn 4- 2» 
derto A4inFee, and A doth Frant arent charge, or acknowledp Y-tnoute 


a Statute and die; in this caſe, and hereby the grant is not hecome os "oor: 

void. But if B die withour iſſue, the heir of 4 ſhall be charged. V ic. 36. 
If a corody be granted for a {ervice to be done, che omiſſion of the - Ho Co 

ſ-rvice doth determin the coropy. [avis 


I29, 


they 


IIA] 41 


FO Chap.1s. Feoffment, Grant, Leaſe. 28z- | 
they are divorced, in this caſe the grant is now become of no force | 
= | an grant to another an office of charge onely to which man may a- 
there is no benefit or Fee incident, inthis caſe he may avoid and Yoyd his own 
determine his own grant at his pleaſure without any cauſe Stven —_— nor. . 
But if there be any Fee or profit incident to the office, then he may MC 
not avoid the grant of it, or put ont the officer without ſome cauſe 
of forfeiture: and if he doe, the grantee may have an afiiſe. And 
yet in this caſe alſo he may put him out of the office, albeit he may 
not deprive him of the fee or profit incident thereunto, 
Bro.Grane If one granta Ward to another to marry, or for his ſervice, it 
ſeems he may not afterwards avoid this grant. But if one grant him 
to another for inſtruction or education, -9vtra. 
REM If one makea lcaſe for years of his land rendring rent, and after 
ry Sranttherentto / FS, and the termor atturn, & atter the leſſor ac- 
cept of a ſurrender of the eſtate of the termor , yet this doth nor 
avoid the grant of the rent, bur the ſame ſhall continue (till. 
Lit. Sect, If a diſſeifor grant a rent, common, or other profit apprender 
©7/- out of the land, and after the difſe:{-e doth enter and enfeoffe him 
of the land ; in this caſe the rent is avoided, and the common is 
gone. But if the diſleiſee releaſe the difſeifor, in this caſe he ſhall 
not avoid his own grant. | 
An infant, and other difabled, may impeach and avoid their own ; 
crants in divers caſes, which fee before in Grant: ; 
A deed of Feoffment, &c. in ſome caſes is holpen , and a fauſt 3-Where and 
therein cured by making of livery of feifin, For which ſee Fe:ffmexr by what 
and Leaſe, But an atturnment will not help the grant ofa reverſion, ——_— SG 
&c. for it is a maxime in law, That atrurnment cannot make a grant; or 
void grant £00d. leaſe, or the 
FO. If a tenant in tail make a leaſe for life or years of land, and this _ the:eby 
vels cace, 1Eaſe is Voidable, and after the tenant 1n tail doth ſuffer a common Ty Tra 
Dier. 373 recovery of the land to whomloever it be ; by this the leaſe is affir. Pre dpdn 
1s. * med and made good during the term as well againlt the iſſues and firſt, may be. 
heirs by the entaile, as againſt him in reverſion or remainder, And come good by 
ſo it is ofa charge of rentupontheland. Andiftenant intaile make Parter ex P*f#. 
a leaſe of thc land, or charge it, and after levy a fine of theland toa TY 
ſtranger, by this the leaſe or charge is become good againſt the 
iſſue in tail alſo. | 
If a tenant in tail make a leaſtfor fourty years, rendring rent, 


$) held in 


the Exch . Nd die, and his 1ffue doth leaſe to another by Indenture for :wenry 
qter. Hil, gone years rendring rent,to begin after the expiration, forfeiture or 
ſurrender of the fir{t leaſe ; ic 1s ſaid this doth confirm the firſt leaſe : 
Sed qnere. 

Acceptance of rent reſeryed 0n a leafe for life or years, whichix. 
voidable only and not void, may make the leaſe good. 


I16.Jac, 


A. 


.-4. Where and 
when a Feoff- (11ers, but cannot ceaſe and revive, and be good and void at ſeve- 


A Feoffment, Gifr, &c. that is made by Dareſſe or Manaſfſe, and 
therefore voidable , may by another deed of defeaſance afterwards 
: made between the ſame parties, become good. 

Alſo grants, lezſes, and the eſtates thereby made that are not 

ood, may be made good and perfected by releaſe or confirmation, 
For which ſee Releaſe and Confirmation. 

A Feoffment may be good againſt ſome perſons, and void againſt 
--—2 1g. ral tim:s, as a leaſe for yeavs, or a grantof rent, &c. may in many 
may begood Caſes, for a grant may be ſuſpended, and a leaſe for years may ceaſe 
for one ttme, and revive again, as if tenant in tail make a leaſe for yeares ren- 


«4 vonghack 4 dring twenty ſhillings rent, and after taketh a wife and diech with- 
200d againſt Ou. iſſue, and he in r-yerſion or remainder endoweth his wife (as 
oneperſon he may, ) in this caſe the leaſe as againſt the woman 1s revived, al- 
bur void a- þbeit it be void as to him in reverſion or remainder. $0 if tenant in 
gainſt ano- raiſe make a leaſe for years, and die without iſſue, his wife enſeint 
Ee with a ſon, and he in reverſion enter , and after the ſon ( being 
and voidin heir to the entail) is born, in this caſe the leaſe which was before: 
part,Or not. avoided by him in reverſion, if it be ſuch a leaſe as is warranted by 


the Statute, is good againſt the iſſue in taile, and therefore is revi- 
ved again. So if the King make a pift in tail to zy, to hold by 
Knights ſervice, and 7 doth make a leaſe to A for thirty yeares 
reſerving rent, and then - dieth, his ſun and heir ef full age; in 
this caſe as to the King, this leaſe is void, but after livery ſued out 
the leſſee may enter again, and if the iflye accept the rent, the leaſe 
is affirmed. $0 if tenant in tail make a leaſe not warranted by the 
Statute, and die, and his heir isin ward; in this caſethe Gardian 
inthe behalt of the heir, may avoid the leaſe during the wardſhip, 
but afterwards the heire may affirm it again 1f he accept of the 
rent. So if tenant in fee ſimple take a wife, and then make a leaſe 
for years and dieth, and the wife is endowed, ſhe ſhall avoid the 
leaſe for her eſtate, but after her death the leaſe will be in force 
again. But if the Patron grant the next avoidance, and after the 
Parſon, Patron and Ordinary before the Statutes had made a leaſe 
of the glebe for years, and after the Parſon had died, and the gran- 
tee of the next avoidance had preſented a. Clerk to the Church 
who had beenadmitted, inſtituted and inducted, and had died with- 
in the terme, and the Patron had preſented a new Clerk to the 
Church, wi o had been admitted, inſtituted and inducted, in this 
caſe the leaſe had not revived again. No more then if a Feme co- 
vert levie a fine alone, and the husband doth enter and avoid the 
fine, the eſtate ſhall revive againſt the wife after kis death, for tis 
avoided as to her alſo as well asto the husband by his entry. Sce 
more 1n Deed ſupra cap 4. Numb.71. 

Where a Feoffment, Gift, Grant, or Leaſe, is voidable, in my 
CAIES 
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caſes it may be avoided by the party himſelfe that made it, and nots. VVyho may 
by others albeir they be privies, as heirs, executors, or adminiſtra. 2v9id a Feoft- 
tors, and in ſome caſes it is voidable by others, and not by the party pans, =. 
himſelf, and in ſome caſes it is voidable by the party himſelf and gr mg G is 
by others. And in ſome caſes it is avoidable onely at ſome times, voidable. Or 
and inſome caſesit is avoidable at all tumes : as for examples, an not. An4 
Infant if he grant by fine muſt avoid it during his minority if he —_ 
live to be of full age, otherwiſe he himſeif or any other ſhall never — 
avoid it. But if he grant by deed, this may be avoided at any time 
by himſelf, his heirs, executors, or adminiſtrators, or his Gardian 
in his right as the caſe is. But a Lord by eſcheat cannot avoid a woman eo. 
voidableeſtate made by his tenant being an Infant. And if a wo-vers. 
man covert doe any ſuch a& by deed ; it may be avoided by her 
husband during the coverture, or her ſelf after the coverture, or her 
heirs, &c. that are priviesafter her death, And ifa man ge non ſave 
memorie doe any ſuch a, it may not be avoided by himſelf that is 
the party denying it, but it may be avoided by his heirs, &c. that 
are privies. And if tenant in tail make a voidable leaſe not war- 
ranted by the Statute, he may not avoid it himſelf, but his iſſue 
may. Andifhe be in ward by reaſon of a tenure in capite or Knight- 
ſervice, the Gardian of tie iſſue during his time may avoid it. And 
if a Corporation ſpiricual, fole or aggregare, make leaſes not war- Corporations. 
ranced by the Statutes, they may not avoid it themſelves, but their 
ſucceſſors after their death, tranſlation, or other remotion, may a- 
void it; or if a Biſhop make ſuch a voidable leaſe, the Kings when 
the Biſhoprick doth come into his hands, may avoid ir, 

And now we paſs to another ſort of Aſſurances that are for ſome 
ſpecial purpoſes, and in ſome ſpecial caſes only wherein we ſhal, 
firlt begin with an Exchange. 


De non ſane 
memorie. 


Tenant in tail 


— 


C nav KF 
Of an Exchange. 


A N Exchange is the mutual grant of equal intereſts the one in ,, xycpange 
exchange for the other Or it is, where a man is ſeiſed or poſ. or Eſchauge. 
ſeſſed of land in Fee-ſimple, Fee tail, for life, or years, or is pofleſ. Quid. 
ſed of goods, and another is ſeiſed or poſſeſſed of other lands, or 
pofleſſed of other goods 1n the like manner, and they do exchange 
their lands or goods the one for the other,and in this there is a dou- 
ble grant, for each of them doth grant that which 1s his to the other. 
This marner of conveyance(which heretofore was very frequent) 
is ſometimes made by word without any writivg : and ſometimes 
it is made by deed or in writing : and which way ſoever it be made 
it muſt be made by this word Exchange, which is a word fo appro- 
Rs 7: ___  priated 


2. The effeF 


locution. 
The fruit and effeR of an exchange is, that ir doth give the inte 


and fruit of ir, reſt, and after the propercy of the things exchanged to either party 


Conditien., 


| Warranty. 


Aſſignee, 


Kebntrer, 


according to the agreement, And if the exchange be of lands or 
tenements of any eltate of inheritance or-freehold, whether it be by 
word or deed, it hath a condition and a warranty in law incident 
and annexed to it as a thing made by the word Exchange and racire 
implied in every grant of exchange: A condition to give a re-entry 
upon ail.the land given in exchange, if he be pat our of all or part 
of the land taken in exchange, and a warranty, to enable him to 
vouch and to recover over in value ſo. much of his own land again 
Siven in exchange as ſhall be recovered from him of the land c:ken 
in exchange, if he be fued for it-: ſo that upon every exchange either 
party if he be put out of or loſe by aRion the land he taketh in ex. 
change, hath a double remedy againſt the other, and yet this remedy 
doch goe only in the privity, andſhall not goe to an aſſignee: As if 
A exchange land with F, and BZ be put out of all or parc cf theland 
upon a title paramourt by a recovery in a real ation or otherwiſe, 
ir, this caſe # mayetther enter upon his own land again which he 
gave in exchange, or elſe-tf it be in an ationbrought he may vouch 
Auvon the warranty in law, and ſhall recover as much in value 
againſt him of the land he gave, as he hath loſt of the land- he took 
in exchange. But if B alien his land taken in exchange-to /}, and 
C be pur out of all or part of the land upon a titleparamount, C 
In this caſe can neither enter upon the land given to A in ex- 
change upon the condition in law, nor vouch A to warranty and 
recover over in value upon the warranty inlaw. And:yet..-/ im thes 
caſe ſhall have the I:ke remedy againſt C, the alienee upon the con- 
dition and warranty both as he had again{t B. But if 4 himſeif 
implead C for the land he gaveto ? in exchange, C may make uſe 
of this warranty in law by way of Rebutter againſt 7. And in all 
theſe caſes. where one of the parties 1s put out of all or part of the 
land, or out of part of the eſtate by entry, and the other party en- 
ter upon the-others land upon the condition in law, he may enter 
upon the whole land and avoid the whole exchange : bur if he be 
impleaded for a part onely, or for the whole, and a part. only be re- 
covered from him in this caſc: he ſhall recover ſo much in value 
of the other land only as he hath loſt, and no mere. As if anex- 
change be ofthree acres for three acres, and after one of the parties 
is put out'of. one of the acres by the. entry of a ſtranger: 4n this 
caſe he may enter upon the whole three acres he had given in cx. 
char:ge and ſo avoid the whole exchange if he will. And if A ard 
B be Jointenants for lite, and the Fee i:mple to the heirs of 7, and 
A exchanpecihisland with C inTee, and hea die, and 4 enter ny 
ayYol1sg.; 


A - - 


An Exchange. Chap. 16. 


priated to this thing as the word Frankmariage isto a g ft in Frank- 
mariage, neither of which can be made or deſcribed by any circum- 
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An Exchange. 

avoid the exchange for his life ( as he may ) in this caſe & may a= 
void the whole exchange, and enter upon his own. threeacres a- 
ain. So if he in revertion diſſeiſe his tenant for lite, and then ex» 
change the land, and after the tenant for life enter , in this caſe 
the other party may defeat the whole. exchange. Bur in this caſe 
of an exchange of three acres for three acres, if one of the acres 
were gained by diſſeiſin, and the diſſeiſee bring an action and doth 
recover it againſt the diſſeiſor,in this caſ#if he vouch over the other 
party to the exchange, he ſhall recover ſo much in value only of the 
three acres he gave in exchange, as the acre he hath loſt and no more. 

gee Grant To. the perte&tion of an Exchange, and to make things to paſs wh wan 

Numb. 4+) by this kind of conveyance, theſe things arerequiſite. 1. Thatthe,. ,174e. and 
perſons or parties thereunto be able to give and take, and not dwa» whar ſhall be 
bled by any ſpecial impediment, And for this it mult be known that ſaid a good ex« 
ſuch perſons as may be grantors and grantees may make exchanges, ©hange. Or 


and ſuch perſons as are diſabled to grant, are diſabled ro make 7 ceſpe&t 
exchanges. of the parties 


Co. ſup Anexchange made between the King and a ſubje& is good, albeit thereunto, 
Lice 5t- the King hold his tand in one capacity, and the ſabje& in another, andrheir 6 


FO An exchange made between an Infant and another ; is not void 7 

but voidable onely, for the Infant at his full age may affirm or avoid 

it at lis eleRion, mY ; Tenantin tat 
Bro. EC- An exchange made between a tenant in taile and another, is not 


_ 2- void bur voidable, for itis good againſt himfelf during his life, and 

279. his iſſueat his full age may affirm or avoid itat his election. 

—_— ,, An exchange made between a man 4e yen ſane memorie, and a- De non ſane 
nother 1s not void but voidable for it is good againſt him, but his Memorie, 
heir may avoid 0r affirm it at his eletion Secbends 

Bro. idem. A man that doth hold land in Fee ſimple, Fee tail, or for life, in —— his 

perk. 5e2+ the right of his wife, may exchange this land,and the exchange will wie. 

wid be good as long as he and his wife doe live. And he with his wife 
may exchange it for longer time and the exchange is good againſt 
him, but his wife after his death may affirme or avoid it if ſhe will. 

Perk. Set. One Parſon or Vicar may exchange his Church or Benefice with Parſon. 

_ another, and this exchange is good 

ce is £00 

Perk, et. The diſſeiſor and difſeiſee may joyn togecher, and exchange the 

$0, 375 Jand whereof the diffeilin was made with a tranger for other land; 
but if it be m2de out of the land and before the entry of the diſſeiſee, 
it ſhall not bind the diſſeiſee, for he may avoid it. Anda diſſeiſor 
cannot exchange the Jand he hatch gotten by difſeiſin with the dif- 
ſeiſce for oth er land, for this exchange is void, nnleſs it be by In- 

Centure, or fine, that it m2y work by way ofeſtoppell, 

Ferk. Set. Theleflur and leſſee mav joyn together and exchange the landgyreenger 

279+ leaſed for other land, and this is good : for it ſhall be ſaid to be the ; 
ſurrender of the {eſſce to the leſſor, and the exchange of the leſſor , 
and cherelore the leſſee ( as ut ſeems ) ſhall have nothing to doe 

V 2 with 
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"8 Jointenants. Jointenants for life, the fee to one of them = exchange their Perk. Se 
*Tenancsm land with a ftranger for other land to hold in the ſame nature, and *77*** 


common. the exchange is good. But Jointenants, tenants in commen, and 


a An Exchange. ky Chap. 16. "* 


with the land taken in exchange. Sed quere of that, 


292 


coparceners cannot exchange the lands they do fo hold one with 
another before they have made partition 
If 4 and B be Jointenants for life, the fee to: A, and 4 exchange 
the whole land with another for other land, this is good only for 75% 5% 
his moity as ſome have ſaid Bur it ſeems notwithſtanding it is good 4 
for the whole untill it be avoided by the other Jointenant. : 
2. Inreſpe& Theſecond thing required ina good exchange is, tharthe things Perk. Seth 
of the matter exchanged be ſuch as whereofan exchange may be made. And for 44; 2. 
whereof iris this it muſt be known that an exchange may be made of things of 255- _ 
_ gr = the ſame nature, as of a temporal thing for a temporal thing,a ſpi- = "x 
hn 4F- han. £iteal thing for a ſpiritual, as a houſe for a houſe, land for land, a - 4g; 
ged. And of Manor for a Manor, a Church for a Church, rent for rent, common” * ** * 
whar things for common, a horſe for a horſe, one peece of plate for another, or 
and citarcs an the like : Or it may be made of chings of a divers nature, as of a tem- 
pe 1. poral thing for a ſpiritual, as of a houſe for land or rent, a chamber 
May oe in a houſe for common or for a reverſion, ſeigniory or advowſon ; of 
land or rent for a right of landor releaſe of right, of an advowlſon 
for land, of a rent fora way, of a horſe fora peece of plate, of a 
gowne for a houſe, or the like. And exchanges made of theſe things 
albeit the things exchanged doe lie in divers counties are good. Al- 
ſo a ſeigniory by homage and fealty or the like which is not valu- pes. $:9; 
able may be exchanged for land, rent, or any other ſuch like thing,.So 259: 260. 
may a ſeigniory by divine ſervice, But a ſeigniory in frankalmoigne ? * 
cannot be exchanged with any but the tenant of the land that doth 
hold by the tenure. And houſes, manors, lands, rents, commons, ſeig- 
niories, reverſions, and the like may be exchanged in fee-ſfimple, fee- 
tail, for life, or years. So thatan exchange may be of an Inheritance 
for an Inheritance, of a franktenement for a franktenement, and of 
chattels real for echattels real. 
If one grant white acre in exchange for black acre lying within the FS. 
ſame or in two counties, this is a good exchange.Soif I grant a rent- 14cw 2653; 
charge iſſuing out of my land inexchange to-/ $ for an acre of his + $45 
land, 8c. this isa good exchange, $0 if I havearent iſſiting out of * ** 
the land of / SandI grant thisto 7 K in exchange for land or 0- J= +: 
ther rent ; thisexchange is good when the tenant hath atturned to 262. 
the grant of the rent So if one have a rent out of my land in fee,and I 
have theland.in fee, and I grant the land in exchange for the re rt, it 
ſeems this 1s a good exchange. Butif one grant me a Manor or land, 
and I in exchange for the fame Manor or land grant unto him a rent 
de novo i{ſuing out of the ſame land or Manor, this cannot take ef- perx. sea. 
fet as an Exchange. So if one reieaſe his Eſtovers that he hath in vs dan 
ſuch a Wood, and deliver the Releaſe in Exchange for land given 16 © 
ro 


Chap. 16. An Exchange. 


Perk.Set. Tf there be a difleiſor and diſſeiſee, and the difſeiſee releaſe his right 
le to the diſſeiſor in exchange for other land ; this is a-good exchange. 
Idem.292, $o if the diſſeifor of an acre of land enfeoffa ſtranger of the ſame 
-acreof land, and the Feoffee give to the diſſeiſee an acre of land in 
1dem.sc&, Fee in exchange for a releaſe of all his right in the acre cf land of 
27 1s which he was difleiſed , this isa good exchange. But if the diſlei- 
ſe grant his right to a ſtranger that hath nothing in the land in 
exchange for an acre of land; this exchange is not good, neither ſhal 
Perk. Se2. the ſtranger take any thing by this grant. 1fthere be Lord and te- 
wank nant by fealty and 12 4. rent, and the Lord exchange the ſeigniory 
with the tenant for the tenancy, or e coxverſe, by deed indented, 
+ «., Chis is held by ſome to be a good exchange. If I have a rent iſſuing 
47. outofthelandof /S, and I grant or releaſe the ſame land to 7 S in ex- 
change for other land, this is a good exchange.S0 if I releaſe the ſame 
rent unto him in exchange for a way over his ground, this is a good 
Perk-e@. exchange- If T be ſeiſed of lands to which 7 $ hath a right of ation, 
268. 2t'9- & [ give to him other landfor a releaſe of his right; this is a good 
exchange. And the ſame law is of an exchange of land, and an ad- 
vowſon by deed indented, for a releaſe of _— in another advow - 
ſon,to an uſurper, when his incumbent hath bin in poſſeſſion of the 
Church ſix months. If two Parſons of a Church make an exchange 
Pe:k.Sct. of their Benefices by words of exchange, and each oftchem refigne 
ge? his Benefice into the hands of the Biſhop to the ſame intent, and 
the Patrons preſent accordingly, and the preſentations are per viam 
— i... this isa goed exchange. If three acres of land withag 
I advowſon appendant be given in exchange by TX to 7S for a 
chamber to be affigned by the ſaid 7 Sat the eletion of T X, and 
he aſligne two chambers, and T X chooſe and enter upon one, and 
1 $ enter upon the land ; this exchange is good notwithſtanding 
the incertainty.So if / S givehis manor of A toT' K in exchange for 
his manor of B,or for his manor of C,and he enter upon one of theſe 
manors,and T X enter upon the manor of «F:this exchange is good. 
co."fuper Out of all which theſe things by the way may be obſerved. 1. That 
p.,.5% , the things exchanged need not to be in eſſe at the time of ex- 
265" change made, for a manymay grant a rent de novo out of his land 
inexchangefora manor. And yet if I grant to another the manor 
of A for the manor of FB, which he is to have after his fathers death 
by deſcent, it ſeems this exchange is void. 2. There needs no tranf(- 
mutation of poſſeſſion, for a releaſe of rent, eſtovers, or right of 
land, for land is g00d 3. Thethings exchanged need not to be of 
one nature, ſo as they concern lands or tenements, for land may be 
exchanged for rent, cem 10n, or any other inheritance which doth 
concern lands or tenements, or ſpiritual for tempors! rliings, as 
WV 3 tithes 


ro him in exchange for the fame releaſe, this is a good exchange. 
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2. In reſpet 
of rhe man- 
ner of the ma- 
king of the 
exchange. 
And where it 
ſhall be good 
Without deed 


Or nor, 


An Exchange, Chap. 16, 
tithes, a tenure by divine ſervice for land or a temporal ſeigntory. 


But annuities and ſuch like things which charge the perſon only and 
do not concern lands or tenements, or goods and chattels, cannot 


| be exchanged for land. 


The third thing required in a good exchange, that it be made... ca 
in that manner and order that law doth require ; wherein theſe 244. 
things are to beknown, 1, That ifall or part of the things whereof roalg- 
the exchange 1s made do lie in ſeveral counties : or if all or paxt Lit.ſe&,52 
of the things whereof the exchange is, be ſuch as lie in grant and not 197.5 
in livery, albeit it be in the ſame county : in theſe caſes the exchange 247, 24% 
mult be made by deed indented in writing But where the exchange ;!;” **** 
is of lands, and of lands lying inthe ſame county, albeit it be of any 
eſtare of inheritance or free hold, yet it may be by word of mouth 
without writing. And ſo alſo may it be when the things exchanged 
do lie in divers counties, when the exchange is made onely for a 
term of years, And thereforeif an exchange be made between / $ 
and, T K of lands lying in one and the ſame county in Fee, or for 
life, it may be by word of mouth : but if all or part of the lands 
of 1$S lie in onecounty, and all or part of the lands of 7 XK do 
lie in another county, this exchange mult be made by deed indented. 

If an exchange be made of rent for land, and the land out of which 

the rent is iſſuing, and the land given in exchange for it, doth both 

lie in one county ; this exchange cannot be good without deed. 

So if an exchange be made of the reverſion ot anacre of land for 

three ſhillings of rent iſſuing out of another acre of land, and both: 

acres are in one county ; this exchange mult be made by deed in- 

dented, or it will not be good. So if an exchange be made of an 

acre of land, and a rent out of another acre for another acre of land 

and common for three beaſts, and all is in one and the ſame county, 

this exchange maſt be by deed indented , or it will not be g00d : 

Bur if I be ſeiſed of a manor to which I have common appendant 

or appurtenant, and 7 X is ſeiſed of arother manor to which he 

hath a villain regardant, and both the manors are in one county, 

an exchange may be made of theſe manors by word of mouth 

without writing, and the common and villain will paſſe as 

incidents well enough. And yetif 7 $ hath an office whereunto land 

doth belong,and T” XK hath rent iſſuing out of the land of a ſtranger. 

and all the land 1s in one connty, and the office is to be uſed and 

occupied in the ſame county ; _ if theſe things be exchanged it muſt 

be by deed indented. 2. The word | Eſchange } or [ Exchange } Co. ſuper 

muſt be had and uſed between the parties in the making of the ex- g37,993% 

change. As I grant to white acre To have and to hold to you 252, 253- 

and your heirs 1n exchange for black acre. And in conlideration —__—— 

hereof you grant to me and my heirs black acre in exchange for chaee 12. 
= | 2Þ white 


wh 


Perk.Seft. An exchange may be made to take effet in furaro as well as in 


265. 


19H.6.279. Tf an exchange be made in writing of land, and it doth limic 


Perk c45ect 


275, 


Fitz, Ex- 
change 15 
Lit. S< Qt 

64,65: 


Co, fupe: 


Lit, $4+5 be 
Perk. Sec 
276, 


| j p. . 6. 


* be granted by either party, that chen the Tenant doe atturn to 
323, 276. the grant, for that atturnment is requiſite in this caſe. And yet inthe 


. eftate, vjz.. Thar either pirty' have che like kinde of eſtate of the ?; In reſpect 


- other have ſo likewtſe, and ſo for other eſtates. For if the one the eftares or 
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white acre ; for this word is ſo fndividually requiſite, as it cannot be 
ſupplied by any other word, *neither will any averment that it was 
in exchange, help in this caſe, And therefore if A by deed inden- 
red give to -B anacre of land inFee ſimple, or for life, and by the 
ſame deed B doth give to 4 another acre of land in the ſame man. 
ner, this cannot enure as an exchange. And therefore if no livery Livery of ci- 
of ſeiſin ſo as it may take effet by way of Grant, 1t 1s utterly void. fin, 

But by this means lands may- be granted from one to another, for 
there needs no livery of ſeiſin, $0 1t an exchange be made by words 
between two of lands in one County, and before their entry In- 
dentures are made between them of the ſame lands without words 
of exchange, and no livery of ſeifin is made; this ſhall _not paſs 
by way of exchange. And yet it hath been held by ſome, thatPex- 
mutatis, or ſome other word of like effect, may ſupply this word 
Exchange. 3. That if any Rent, Reverſton, Seigmory, or the like, 


: : Atturnment. 
caſe ofthe grant of the land in poſleffion in exchange, no livery IT 


of ſeiſin 1s ne2dful. Neirher is it needful that either party to the Livery of ſei- 
exchange come to the ching given to him in exchange by the ſame fin. | 
mean and manner of afſurance. For if leflee for life of one acre, 

give another acre to his leſfor intail in exchange for a releaſe from 

him of that acre, To have and to hold in tail in like manner, this is 

a F00d exchange. 


preſenti ; for if an exchange be made between meand 7” X, That af- 
ter the Feaſt of Eaſter 7 X ſhall have my Manor of Dale in ex- 
change for his Manor of Sale, this is a good exchange. 


and expreſs no eſtate that either party ſhall have in the thing ex 
changed, yet this is a good exchange. But if aneſtate for lite be 
limited exprefly to one, and no expreſs eſtate is limiced to the 
other; this is not a-good exchange, as ſhall be ſhewed in the next 
place. 


The fourth thing required in a good exchange is equality of 


"4 


of the quality, 


thing exchanged, ſo that if one have an .&ftate in Fee ſimple the ,, equality of 


grant that. the other ſhall have his Jand in Fee ſimple for the land intereſts ex- 
which he hath of the other in Fee tail : or that the one ſhall haye changed. 
in the one ſand Feerail, and the other in the other land but for. 
term of life : Or'that, che one ſhall have in the one, fapd Feetail 
general, and the other in the'other landFee taile ſpecial » or that 
the one ſhal have in the one land for life, and the gther in the other 

V 4 | land 
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land but for yeares, theſe exchanges are void, and cannot take- 
effect as exchanges. And therefore if the Lord releaſe to his te- Perk-5ea. 
nant his ſervices in taile in exchange for other lands given to the *®?: 
Lordſn exchange in taile alſo, this exchange is void : For by this ,_ 
releaſe made by the Lord, the ſervices are gone for ever. So if te- >y —_ 
nant for his own lite, exchange with him that is tenant for life of Fincieſ- 
another ; this is not a good exchange. ( And yet by the ſame rea- __ 
ſon it ſhould ſeem, if leſſee for twenty years of his land, exchange 
with another for other land for forty years, that this ſhould not 
be a good exchange.) But if leſſee for life be of an acre of landPerk. 58. 
and he give another acre of land to his leſſor in fee tail in ex. *7* 
change for a, releaſe of ali his right inthe acre that he holdeth for 
term of his life, To hold to him and the heirs of his body en- co. :: 86. 

endred, this is a good exchange. Or if tenant for his own 

ife exchange with him that is tenant in taile, after poſlibility of Perk. Set. 
iſſue extinct ; this exchange is good, And yet if an eſtate for 17 6.., 
life be expreſled to the one party upon the exchange, and no eſtate 4 
is expreſſed to the other party ; it is ſaid that thisexchange is not 
good, and yet where no eſtate is expreſſed, the party ſhall have an 
eſtate for his own life. 


But in theſe caſes it is not neceffary that the parties to the FTE 


Husband and. exchange be ſeifed of an equal eſtate at the time the exchange Lit. 51. 


Tenazt intail 


made: for iftenant in tail, or husband inright of his wife,exchange {5;k** 


their land in Fee ſimple with another for lands he hath in Fee fim- Lit. ſ«8.6. 
/ ple; this is a good exchangeuntillit be avoided by the iſſue or £3 
zhe wife. Neither is it neceſſary that both eitates be 1a poſſeſſi 1der.. 
on : for one may grant an acre in poſſeſſion in exchange for an 

acre in reverſion, and this exchange is, good, Neither is it ne- 14-o. 
ceſſary that there be an equality in the value or quantity of the 

lands exchanged, for if the land of one of the parties be worth 

one hundredpound, and the land of the other but ten pound ; or 
the_land of one of the parties bean huudred acres, and the land 

of the other -but ten acres, ifthe eſtates given be equa], the ex- 

change is good.. Neither isequality in the quality or manner of 14em. 
the eſtates requiſite » For- if ewo Joyntenants be in fee of an acre 

of land, and they grant that acre to another inexchange for 0- 

ther lands, To have and to hold a moity to one of them and his 

heires, and a moity to. the other and his heires, which is an eſtate 

in common': or two of them give land in peg to # and bis 

heires for lands from 4 to-them two and their heires, albeit the 


one party hath a joyn: eftate; and the other ai ſole eſtate, yet the 
exchange is good: \ Thelike law is if the land of one of the .parties. 
be of a defeaſible title, and the land of the other of an undeteafible 
tixle, this exchange is good till ic be avoided, | | 


The 


Chap. - hd 
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Co. ſyper The fifth and laſt thing required ina good exchange is, that there s. In reſpe&. * 
© 328, be an execution and perfeQion of the exchange by entry or claim 9f theexecu. . 
ror a, 17 (he life time of the parties. viz. That both the parties to the —— 
= "36. ſame exchange do enter into thethings taken in exchange, if they 
292-289. be ſach things as they may enter into, for untill the exchange be ex- 
ecuted by entry, or the like, the parties thereunto have no freehold 
in deed or in law in the things exchanged, albeit the ſame things do 
he in one County : and if either of the parties die before hecnter 
into the lands by him taken in exchange, hereby the whole exchang 
is become void, if hi sheir will ; but if one of the parties enter, he 
ſhall not firſt begin to avoid the exchange. Burt if the parties en- 
ter at any time during their lives it is ſufficient, unleſs the poſleſ- 
ſion be before deveſted by an elder title, as by entry for a conditi- 
on broken, entry by a diffeiſee of his heir, or the like, and not re- 
veſted again before the entry. As if an exchange be had between 
two of land, and before their entry by force of the exchange th 
are, or one of them is diſſeiſed of the land exchanged, and the di 
ſeiſor die ſeiſed thereof, andthen they enter according to the ex* 
change, and put out the heir of the difſeiſor, this ſhall not be ſaid zi + © 
to be an execution, of the exchange, but if the difſeiſee have reco- j-; 
yered the ſame land againſt the heir of the difſeiſor by writ of en- 
try, and have execution, then he may execute the exchange by en- 
try. And in caſe wherea reverſion, rent, or ſeigniory is granted in 
exchange, it muſt be perfected and executed by the atturnment of | 
the tenant inthe life time of the parties, otherwiſe the exchange is I®. 
not good , but inthis caſe after atturnment is made, it ſeems the ex- | 
change is perf:& withoutany entry or claim. 
Perk,s.&, If two Parſons exchange their Churches, and reſigne them 1nwo 
257, the Biſhops hands, this 1s nota perfe& exchange until they be in- 
ducted, and therefore if either of them die before they be both 
inducted, the exchange ts void. 

; Where a deed ſhall rake effe&t as an exchange, there muſt be all Wl 
_— the condx10ns before mentioned in the —_ And yet note that I rorfy 
chanze v4, Where one thing is granted for another in the nature' of an ex- take cfett as. 
Perk. Sect, _ and for ſome of the cauſes aforeſaid, the things cannot an exchange... - 
2737. paſs by way of exchange, there they may paſs notwithſtanding ©" 2% 

by way of grant, and the deed may take effe& to other purpoſes, 
albeit it may not enure and take effe&t as an exchange; And there- 
fore if two be ſeiſed of ſeveral acnes of land, and the- one of them 
by deed doth: give his acre to the other; and the other his acreto 
him without any word of exchange, and each of them doth make 
livery of ſet{in to the other = in- this caſe albeit the acres will not 
paſs by way of exchanpe, yet will they paſs. by: way of grant. 
And in this cafe if ne livery of ſeifin de made, either of them ſhalt. : 
hold ike lands granted at will onely, And in like manner it is if two 
agree - 
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agree to exchange land, and afcer either of them levy a fine, or make 
- a Feoffment of the land to other ; by this the land will paſs each 
to other, but not by way of exchange, Soif A and B his wife, and 
Cand Dhis wife agree to exchange lands, and A and B enter into 
the land they are to haveinexchange, and then they do make a 
Feoffment of their ovin land unto { and his father, and not to C 
and D his wife; this ſhall not enure as an exchange, and :herefore 
C and D may enter- upon their own Jand again, but the Feoffment 
1s good. And if one afſligne a woman her dower in exchange for 
Jand:; this ſhall not cakeeffec as an exchange, but it ſhall enyre to 

be a good aſlignment of dower. 
+5. Howan If two doe exchange land by deed, and limit no eſtates, this ſhall 
226, Yaer) be taken for eſtates for life, and the exchange is good: but tfan 
and taken, @Cexprels eſtate be limired to one, and no expreſs eltate to the other, 
fr 1s faid this eſtate is not good, and that conſtruction of law will 

not help it 

If an exchange be made between two men of two acres of land 
by deed, and in the Habendam it is ſet dowa that? each of them 
ſhall have the acres given in exchange with divers other acres not 
expreſſed in the premiſes, this addition ſhall be taken as furpluſape, 
and the exchange ſhall be good for the two acres. See more in Ex- 


6, Where an 
Exchange fhal 


ned, or the onin mortmain, or upon a difſeiſin, in theſe caſes if that party enter 
_ _ again upon his own land which he gave in exchange ( as he may ) 
_— 7g dcreby the whole exchange is determined, Bur if after the ex- 
fafto. Ang © Change is perfect, one of the parties doe enter upon the land he 
how. And doth give in exchange, this doth not make yoid the exchange, nei- 
where not. ther may the other party hereupon enter upon the land he doth 

give In excnange, but he may havean aſliſe, or anaction of treſpaſs 


againſt the other, And yet if anexchange of a common for a way, 


ſaid the other party may deny the way or the rent, Sed qre-e. 


{0 that the exchange of the tailed land is become void; this doth de- 
termine the whole exchange, for when an excharg= becometh void 
in part, it becometh void in all, and untill it be avoided it 1s good for 
al, As ifone be (eifſed of white acre, and he exchange white acre 
and black acre ( which is none of his) with another tor two other 
acres, this ſhall continue for a good exchange, and not to beavoided 
untill ke that hath right to black acre doth evi& him that hath it 
in exchange, If 


S. \- P-a6, 


peſition of Deeds. | 
If after an exchange is made before or after the parties enter, all pe 4.59, 
or part of the land given to either party be recovered from him up- 2** 


19 H,6. 29, 
Peik.SeQ, 
Bit 


P erk,SeQ 
-o0, 


0.-4.122, 


be determi- Onan elder title, as by an entry upon a condition broken, alienati- »v:4, 52a; 
299, 

E 0, F x « 
change 12, 


- * p . Perk, & (1, 
or arent, or the like, ifthe one party deny the common, it hath bin 29g, 


If an exchange be made of fee between two of a Manor, whereof Bro. Ex. 


change '$. 


the one half is in tail, and the other half is in Fee ſimple, and the te- perr"<eh, 
nant in tail that made the exchange die, and his iſſue diſagree to it, 97s 


TINA _ A4C 


%. wy -Chap. I6, 


Co.4- 122», 


An Exchange. 


If an exchange be made by tenant in tail, and his iſſue after his 


_— death waive the poſſeſlion of all or part of the land taken in ex- 
290,, 22% change, and diſagreeto the exchange, hereby the whole exchange 

is determined. So if the wife after the husbands death, the infant 

at his ſull age, or the heir of him that is de 9» ſave memorie, dil- 

agree to the exchange of the husband, the Infant, or him that is Je 

”os [are memorie; hereby the whole exchange is determined, and 

no ſubſequent agreement can make it good again. 
> Up If two doe make an exchange by word of. mouth, and after before 

either of them enter, they make Indenturesof the lands exchanged, 

and grant the ſame fromone toanother; it ſeems hereby the na- 

ture of the exchange is changed, and the exchange determined, 

The parties themſclves and all privies and eltrangers for the moſt , u 

—_— part may take advantage of ſuch exchanges as are void for the de- cakeadvaminge 
x05. Dier fets before named : but when the exchange is onely voidable, co. ofa void or 
55 a. 178. And therefore when an exchange is made by an infant, the in- ea IX- 
290. 294- fant himſelf at his full age, or his heir, & none other may avoid it. _— 
> And when an exchange is made by a tenant intail, the iſſue in tail when. 


*-when an exchange is made Þ 


Co.ſuper 
Lit. 5I 
12H.4.11. 
Perk.Secg. 
290, 294+ 
Fitz. El- 


change 12, 


Perk, {es 
291, 279, 


293 298, 


after the death of his anceſtor, and none other may avoid it. And Infant, 


the wives land, the wife after the husbands death, or heir of the 


y the husband, or husband and wife of Tenant in rail. 
Husband and 
Wife 


wife after her death, and none other may avoid it. And when an jj, Js non 
exchange is made by a man of »-» ſave memsr;:, his heir after his ſane memorie. 


death, and none other may avoid it. But in all theſe caſes of In- 
fant, tenant intail, woman covert, and a man -e yon ſane memorie, 
and where lands are recovered by an elder title, the other party 
may no. enter and avoid the exchange, untill the infant, iffue in 
tail woman, or him that is de non ſane memorir, or him that doth 
loſe the land by an elder circle, doth firit enter, 

If an infant exchange lands, and after at his full age occupy the 


8. Where an 
exchange vot- - 


lands taken in exchange for his own lands; hereby the exchange is gable ar firſt 


made g00d 
another, and after his death the ifſue occupy 
exchange by his anceſtor, hereby the exchange is made good for 


So if tenant in tail exchange his intailed lands with doth become 
the lands taken in 899d Þy mart- 
ter ex poſt 

fado. Or not. 


the life of the iſſue in tail Soif the hushand and wife exchange the Tenant in tail 
lands ofthe wife for other land, and ſhe after her husbands death Husband and 
agreeto it,and enter into, and agree to the lands taken in exchange, Wite: 


hereby the exchange is made good : but if the husband alone make 
an exchange of his wives land, and ſhe after his death agree to this 
and enter into the land, it ſeems this will not make the <xchange 
g00d. Andifa man ſcifed of land in right of his wife, in -Fee there- 
of infeoff a ſtranger, and take an eſtate back again ro him and his 
wife, and a third perſon in Fee, and they three joyn in exchange of 
the ſame land in Fee for other lands to a ſtranger in Fee, and the 


exchange is executed; and the husband dieth, and ſhe doth occupy 
" the - 


——R—_ 


« 4 
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the land taken in exchange with the other third perſon ; hereby the + 
exchange is made good. If a man de nox ſane wemoyie make an 
exchange, and his heir after his death enterinto the land taken by 
his anceſtor in exchange, and agree to the exchange , hereby the 
exchange is made good, And in all theſe caſes when the exchange is 
once by agreement made good, it can never by any ſubſequent diſ- 
agreement be afterwards made void. 

And now from hence we come to a Srrender, a ſpecial way or 
means for the giving or transferring of ſomething to anothey, that 


hath already ſome intereſt into the ſame thing, 


———— —  _ 


Cray, XVII. 
Of a Surrender. 


q A; ls : Co. ſuper, 
JE ORR Surrender properly taken, is the yeilding or delivering up of ,.* = 
lands or terements, and theeſtate a man hath therein unto ag 


Nuid. ; 

_ nother that hath a higher and greater eltate in the'ſame lands or te- 
nements. But it is ſometimes improperly applied to other things. 

dee: . He that doth Surrender is called the ſurrendror, and he to whom ic 


Surrendree. 15 Made is called the Surrendree. 
2. Quotuplex, And there be three kinds of ſurrender, viz. A ſurrender proper- co. ſuper 
ly taken at the common law. 2. A-ſurrender by cuſtome of lands ee 337» 
holden by cuſtome or of cuſtomary eſtates, whereof we ſpeak not ap 63. 
here. 3. A ſurrender improperly taken, as of a deed, or grant of Pow. 
a rent-charger of a patent, and of land in fee ſimple to the King; yn. 1. 
The "$2, properly taken is of two ſorts: 1. Expreſs or in —_— 
deed, which is when it is done by apt words, and the expreſs agree- Ot 
ment of the parties. 2. In law or implied, which is wheh it is 
wrought by conſequent and opperation of law, or when the law 
doth interpret or enure ſomething done to another intent, to make 
a ſurrender of it. And inthe firft caſe ir is ſometimes by word on- 
ly, and ſometimes by writing. And when it is by writing, it is 
ſaid to be an inſtrument teſtifying by apt words, that the particular 
tenant of the lands or tenements for life or years, doth conſent and 
agree that he which hath the next and immediate remainder or 
reverſion thereof, ſhall alſo have the particular eſtate of the ſame 
in poſſeilion, and that he yeeldeth the ſame unto him. 

The fruit and effe& of a ſurrender is. that it doth paſs the eſtate ©, ruyer 
of the ſurrendror to the ſyrrendree, and that hereupon the eſtate Lt: 335. 
of the ſurrendror is drowned, «and extin& in the eſtate of the ſur- go. vir 
rendree; And yet not fo, but that to ſome purpoſes it ſhall 2 —_— 

59: 


3. The effeR 


of ir. 
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A Surrender. 

faid to have continuance ſtill. And therefore if tenant for life 
orant a rent-charge, and after doth ſurrender his land, in this caſe 
the rent-charge ſhall continue notwithſtanding the ſurrender. So 
if leſſee for life makea leaſe for years rendring rent, and the leſſee —=_ 
for life fur-ender his eſtate, in this caſe albeit the primitive eſtate Extinguiſh- 
for life be yeelded up, yet the derivitive eſtate for years ſhall con- T*"*- 
tinue notwithſtanding, but the ſarrendree ſhall nor have the rent 
reſerved upon the leaſe for years. $0 if leſſee for life or years break 
8 covenant with his leſſor, and after ſurrender his eſtate to him, his covcnanr. 
breach of covenant is not hereby falved, for the leffor may have an * 
ation of covenant ſtill notwithſtanding the ſurrender. And if one 
ſeiſed of land grant a rent out of it in fee, and this rent is extended 
ona ſtatute or granted for leſs time'to another, and then the gran. 
tee doth ſurrender the, deed of the grant of the rent to the tenant 
of the land, in this caſe the rent ſhall continue as to him that hath 
execution and the grantee. And if one make a leaſe for years ren. 
dring rent. and the leſſee ſurrender his eſtate to the leſfor ; hereby 
the rent is extin& : but ifthe leſſor grant the rent to a ſtranger be- 
fore the ſurrender contxa. And if one leaſe for years, and the leſſee 
let parcel of his term to ki leflor rendring rent, and after the lefſee 
ſurrender his whole eltate, in this caſe it ſeemsthe rent is determi- 

If leſſee for life or years take a new leaſe of him in reverfionof , yyp hay 
the fame thing in particular contained in the former leafe for life be ſaid a fur- 
or years; this 1sa ſurrender in law of the firſt leaſe. As if leſſee for render in law 
his own or anothers life in poſſeſlion or reverſion take a new lexfe gen And 
for years ; Or a leſſce for forty years take a new leaſe for fifty years , yt A :5i2 
the firſt leaſe in both theſe caſes is ſurrendred. And this rule hold- gate ſhall be 
eth albeit the ſecond leaſe be or a leflerime then the firſt, as if leſſee ſurrendred in 
for life accept a leaſe for years, for leſſee for twenty years accept a 12W- Or nor. 
leaſe for two years. And albeit the ſecond leafe be voxdable as being = 
made upon condition, as if leſſee for twenty years take a new leaſe king ws fic 
for twenty years upon condition that if ſuch a thing happen the ſe- eſtace. 
cond leaſe ſhall be void, and the thing doe afcer happen, in this 
caſs both theſe leaſes are become void: As where the leſſor doth 
grant the reverſion to the lefſee upon condition, and after the con- 
dition 1s broken, Or if che ſecond leaſe be made by tenant in tail, 
or the like : as if a man make a leaſe for years of land, and then 
make a feoffment to another of the land, and then tzke back an e- 
ſtate to him and his wife ofthe ſand; and chen make a new leaſe to 
the leſſee for ten years ; this is a furrender in law of the firſt leaſe. 
But if the ſecond leaſe be meerly vbid, then it is otherwiſe. And 
therefore if the lefſor doe by words of covenant only promiſe to 
his leſſee that he ſhall have a new leaſe, and doe never actually 
make him , this is no ſurrender. inlaw. a: And this rule asiti ſeems 
holderh - 
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holdeth alſo, albeit the ſecond leaſe be to the leſſee and a ſtranger, _ 
or to the leſſee and his wife ; and albeit the ſecond leafe be by _ T40s 
word only, atd the firſt leaſe be by deed, if ſo be that the thing 
granted by theleaſe, beſuch a tbing as may paſs by word withour 
writing ; and albeit the ſecond leaſe be in another right, as if the nier «13, 
'husband have a leaſe for years inthe right of his wife, and then 
take a new leaſe to himſelf in his own name : and al beit the firſt Paic-4oF. 
leaſe be to begin preſently, and the ſecond bero. begin at a day -."y 
to come, or e conver/o: * andalbeit there be a mean eſtace between, ©. 6. 69 
as if land be let to 4 for years, and after let to B for years, to begin $73 7: 
after the firſt*term, and che affignee of 4 doth take a new leaſe , Picr 28», 
So if one demiſe land for ten years to one, and after demiſeit for ,,,"** 97 
ren years.to another, ro begin at Michaelmas, and after the firſt 
leſſee accept a new leaſe, For in all theſe caſes there is a ſurrender 
in law of the firſt leaſes. And if there be two leſſees for life, or 
. years, and one of them take a new leaſe for years, this is a ſurren- 
der of his moity ; whereby it doth appear that a ſurrender in law 
may be made of ſome eſtates which cannot be ſurrendered by a fur- 5? 
render in fait ; for fortior eſt aiſpeſitio l:gis quam hominis. And hence 
it.is that a corporation aggregate, may make a ſurrender in law with- 
out deed, although it cannot make an expreſs ſurrender without 
deed. But if the leſſee do onely licence the leſſor ro make a feoff. 
ment, ahd to give livery of ſeifin : or do give livery oi ſeilin for ,, _ _ 
him as his Atturney : or do licence him to enter into the land and «. > bo. 
no more, neither of theſe chings ſhall be ſaid to be a ſurrender in 1+ ag 
law. So if the ſecond leaſe be made of another, and not of the 4.11.” 
ſame thing whereof the firſt leaſe is made, as where the firſt leaſe is Ein 
oftheland, and the ſecond is made of a rent or other profit to be © © 
taken out of the land, or the firſt is of a manor, and the ſecond of ag;uaceg, 
the Bayliwick or ſtewardſhip of the manor, or the firſt is of a Park, : 
and the ſecond is of the keeperſhip ef the Park, in theſe caſes there 
is no ſurrender of the fir{t leaſe. Alſo if the ſecond leaſe be not a 
good leaſe, perhaps it ſhall nor be conſtrued a ſurrender, See {. 
2, Lanes cafe 17. 

But ifthe firſt leaſe be of theland it ſelf, and the ſecond leaſe is Trin.5 Jac, 
of the veſture of the ſame land, this is held to be a ſurrender of 3% _ 
the firſt leaſe. * So ifthe ſecond leaſe be nor to begin untill the firſt taias cate. 
leaſe end, thetaking of this ſecondleaſe is no ſurrender of the firſt 3**P'<" 
leaſe. So it hath been ſaid if -one make a leafe of black acre in Dale, * Coo5.17, 
and the leſſce accept a ſecond leaſe of all the lands of the lefr in 
Dale in general words, and the lefſ:>r that doth make the leaſe 
: have divers other lands there beſides this acre, that this is no ſur. 
render of the firſt leaſe. Sed quere of this, for others do much doube 
it. So if one enter into land and make a leaſe for.the trial of the title percuriam 
only, and after the Jeſfor { he and the leſſee being both out of pof ©; ®- 

| 56” 
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ſeſlion ) make another leaſe of the ſame thing to the leſſee, it ſeems 
this is no furrender of the firſt leaſe-: bur it the leſſor enter before 
See Per- B- he moke the leaſe conzre; To make a good ſurrender indeed of 5, what ſhatl 
of Surren- lands, ind to make them to paſs by ſucha ſarrender, - theſe things be faid a Sur- 
ce inrot0 arefirſt of all required. 1- That theſurrendror bea perſon able.to gr mane gas 
reader in grant and make, and the ſurrendree a perfon capable and able to ,,q when 
coto. r. cake andreceivea ſurrender, and that they both have ſuch eſtates they ſhall bee 
render in ASAre Capable of a ſurrender. And for this purpoſe. 1, That the ſur- ſaid ro pals 
zoro. _ rendror havean eſtate in pofſeffion ofthe ching ſurrendred at the Þy ſuch a ſur- 
0, tuper . render,or not. 
Lic. 335, Time of the furrender made, and not a bare right thereunto onely, In reſpe&- 
2. That the ſurrender be to him that hath che nextimmediatee- gf the pgr- 
ſtate in remainder or reverſion. And that there be no intervenient ſon berween 
eſtate comming between. 3. That there be a privity of eſtate be. whom iris 
eween the ſurrendror and the ſurrendree. 4- That the furrendree _— ana 
; : ir eſtare 
have a higher and greater eſtate inthe thing ſurrendred, thenthe 4nq poſſeiti- 
ſurrendror hath, ſo chac the eſtate of the ſurrendr »r may bedrown- on, £ 
ed theren. 5. That he have the eſtate in his own right, andfhot © 
in the right of his wife, &c. 6. And that he be ſole ſeifed of this 
eſtate in remainder or reverſion, and not in jointenancy. As for 
examples, Infants, woman covert, mad and lunatick men, and all 
ſach like perſons as are diſabled to grant, are diſabled ro make a 
ſurrender, and none but ſuch as may grant their land may ſurren. 
der their land. A Corporation aggregate of many, cannot make 
©o. 10.5, AN Expreſs ſurrender without a deed, but it may make ſuch a fur. 
render by deed. And ſuch perſons as are diſabled to take by a grant, 
are diſabled to. take by a ſurrender, and ſuch as-may be grantees, 
may be ſurrendrees : And therefore a ſurrender made to-an infant, 


ng" is p00d. If the husband have a leaſe, or eſtate for years in the right Husband and; 


Bro: Sur- of his wife, he alone, or he and his wife together, may ſurrender Wite. 
ne ** this; Bur if the husband have an eſtate for Jife in the right of his 


wife being: tenant in dower-or otherwiſe, and he alone;, or he 

_ and ſhe together ſurrender this , this ſurrender is good onely 
during the life of the husband, except it be made by fine.. One Teqant in 
executor may ſurrender an eſtate orleaſe for years which- the exe- common... 


Perk. Se, Cutors have inthe right of their teſtator. If there berwo tenants 


b6. «89. * | | 
ws, 507. in common, and'one of them. have the particular eſtate, and the o- 


reader, ther the Fee (imple; as where an eſtate is limited to two and the 


heirs of one-of them, and he that hath theeſtare for life doth ahl- 

en- his part to aſtranper, in this caſe the alience may ſurrender to 

the other joyntenant : $So1f there be three joyntenants for life, and 

the tee ſimple is limited to the heirs of one of them, ana one.of the 

joyntenants for liie doch reteaſe to the other, and. ke re whom this 

releaſe is made, doth ſurrender to him that hath rhe . fee Gmple. this Jointenams;3. 
is a go0d ſurrender of a third part : ut otherwiſe-one. joynteriant 
'cannat furrender to another joyntenant, albeic he -be tenant. for life 


Livery of 
{ifin. 


which doth make. and the tenant in Fee ſimple that doth take the Perk. $ea, 
ſurrender. A leflee for life or years, may jurrender to him that is fu tht 
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534. C's. 


next in remainder in Fee hmple, or Feetail, or to him in reverſion 335. 

in Fee, and this is a good ſurrender, and a ſurrender as it ſeems may (3 **: 
be made to the grantee of the reverſion before atturoment, ſo as Bro. ſur.4. 
atturnment be afterwards made. And tn caſe of the ſurrender of an »j-r. 25x, 
eſtate for life there needs no livery of ſeiltn, as incaſe of the grant 358 280. 

of an eſtate for liſe. A lefſee for years of a term to degin at a day perk. $ea. 
ro come cannot ſurrender it by an actual ſurrender before the day $91 602, 


. . to, 
the term begin, as he may by a ſurrender in law 


If leſſee for life af 69. 
be diſſeiſed, , or4efſee for years be oulted, and before hisentry or the 7<'% Sec. 
getting of the poſleſlion again, he ſurrender his eftate to him in re- 602, «3; 
verſion; this ſurrender 1s void, $o 1f a woman that hath ticle of 

dower, ſurrender it to him in reverſion before ſhe hath recovered 

it ; this ſurrender is void. And yet if leſſee for years after his 
rexgm is begun and before his entry, when no body doth keep from 
himthe profits, do ſurrender his eſtate ; it ſeems this is a good ſure 

render; but if another enter before him, and keep him our, it feemg<=_ 
otherwiſe. If there be leſſee for years, the remainder for life, the rex%.,2970q95 .- | 
mainder or reverſion in fee, and the leſſee for years be ouſted and he' 6. Dicr | 
that ouſted him die ſeiſed,and then the leſlee for years enter,and then *5*: 
the tenant for life ſurrender to him in remainder or reverſion in 
fee; this is not a good ſurrender, for theres in this caſe but a bare 
right of remainder for life agdin fee, bur it the leſſee for years had 
not been ouſted, it had been a good ſurrender. If there be leſſee for 
years, the remainder for life,the remainder in fee, the leſſee for years | 
may ſurrender to the leſſee for life, and ſo may the tenant for life to | 
him-in remainder or reverſion in fee, but if there be tenant for life 

the remainCer for life, the remainder in fee, in this caſe the ſecond 

renant for life cannot ſurrender to him in remaind:r in fee. Ifa leaſe ,, 

be made for life or years to «4, the remainder for life ro F, the 585. 
remainder in tee tail to C, and the firſt tenant for life or years doth 

ſurrender to C, or to the leſſor, 8 the next in remainder for 

life being then living ; this is not a good ſurrender, neither can it 

rake effec as a ſurrender in reſpe& of the intervenient eſtate. And 

ſo ſome fay the law is if the middle remainder' be but for years 0n- 

ly: as if aleaſe be mace for years, the remainder for years, and 

the firſt termor ſurrender his intereſt to the lefſor , this is no good Dier 112. 
ſurrender. Sed q42re. For it ſhould ſeem that a future intereſt will pag 
no more hinder an aQual ſurrender of the fir{t leſſee, rhen a ſurren- Plow: 432, 
der in law. And ſo alſo it ſeems the law is for a concurrent leaſe, *i” 

which for the latter part of it is in the nature of a future intereſt. 

Bur if in this caſe it fal out the middle remainder be void, as where 

a lcaſe is made to A for life or years, the remainder to a monk ( who 


is a perſon incapable) for liſe or years, the remainder to / 9 
ce; 


v; ap.r7. A Surrender. 
Fee ; inthis caſe A. the firſt Tenangmay ſurrender to him in remain- 
Perk.Se&. der in fee, and the Surrender is good. If Leſſee for twenty years 
604+ ,, Makea Leaſe fo: five years, and the Leſſee for five yearsenter, and 
plow.541, after the Leſſee for twenty years ſurrender to him in reverſion or re- 
8:0.Cur.16 qainder, this is a good Surrender, So alſo if the two Leſlees joyn in 
the Surrender. So alſo if the firſt Leſſee ſurrender firſt, and the Lef- 

ſee for five years ſurrender after, Bur ifthe Leſſee for five years ſar. 

render to him in the reverſion or the remainder before the ſurrender 

of the Leſſee for twenty years ; this cannot take effeR as a Surrender 

for two cauſes: 1. Becauſe there is a remnant of the term as an in- 

8o.fur.9, (erVenient eſtate to hinder the drowning of the term. 2. Becauſe 
Fitz ſur.» there wants a privity between the Leſſee for five years, and him in 
reverſion. If Tenant in Fee ſimple ſurrender to the Lord Paramount 

of whom the land is held, this can never take effeR as a Surrender, 

unleſs it be in a ſpecial cafe where the Lord hath cauſe to havea 

Perk.SeQ. {e(ſavit. SO if Tenant in tail ſurrender to him in remainder or re- 
3*%Sa. Verſion in Fee ſimple; this cannot take effe& as a Surrender. So if 
589, Lefſſeefor life ſurrender to him in remainder for years: or Tenant 
wr... forthe life of B. ſurrender to him that hath ancſtate ſor the life of 
6a, {\, theſeare void Surrenders, for the eſtates of them to whom they 
perk5e®- are made, are not capable of ſuch Surrenders, for they are not great- 
er then the eſtates of the Surrendrors, and therefore not able to 

drown the eſtates ſurrendred. And yet if Leffee for life of another, 

or for his own life ſurrender his eſtate to him in remainder that is 

Tenant for his own life, this is a good Surrender, for an eſtate for a 

mans own life is greater in judgement of law, thenan eſtate for a+ 
nother mans life. And hence it is, that if a Leaſe be made to two 

for their lives, the remainder to a third perſon for his own life, 

and one of the firſt Tenants for life ſurrender his eſtate to him in 

<0.2,66. remainder for life, this is a gdod Surrender for a moity : If Leſſee 
for life or years ſurrender to him in remainder or reverſion that 

hath no good eſtate in the remainder or reverſion, ss where the 
remainder or reverſion is granted by word only, or- being granted 

by Deed, there is no Atturnment of the Tenant to the hens or 

co.ſuper the like , this Surrender is not good: And yet if Tenant in tail 
Lit-335. make a Leaſe for life whereby he gaineth a new reveriion (but de- 
feaſible) and the Tenant for life doth ſurrender to the Tenant in 

rail; this ſhall be a good Surrender, $o if a woman inheretrix 

have a Husband, and they have iſſue a Son, and the Husband di- 

eth, and ſhe take another Husband, and he letteth the land for life, 

and the Wife dieth, and the Tenant for life doth ſurrender his e- 

_ to the ſecond Husband ; this is a good Surrender to moſt pur- 

oſes. 

Perk $2, : If a Feme ſole be ſeifed of Jand in Fee,and ſhe njake a Le:ſe there- 
6: oftoaſtranger for life, and then take a Husband, and the Leſſee fur- 
X : render 


"+ | - ES” 
A Surrender. Chap.r - 
render to the Husband ; this is no good Surrender, neither can ir 
enure 19, becauſe he ro whom it is made, hath not the reverſion in 
his own but in his Wives righr. 
| 5 Parind It is further ajſo required in every good Surrender, that if it be 124—=iga 
itis made, and madeby word and without Deed, that then it be made inthe ſame partir. 5, : 
where the ſur- County where the 11nd to be ſurrendred doth lie, but by writing a ?<k-ſea., 
render of man may make a Surrender of lands that do lie in any other Coun- * * 
_— oy ty, and in what place ſoever it doth lie. And a Surrender may be 
oa ood £ by word or writing of lands lying within the ſame County in any 
the lands that place out of theland, And therefore if Tenant for life ſurrender 
do lie in ano- to himin reverſion in any. place out of the land within the ſame 
ther County. County and theSurrendree agree to it, the Freehold is in him pre- 
Ape e& of (ently. 3. That it be made of ſuch things, of which a Surrender 7%, 
the matter or May bemade. For Surrenders may not be made of eſtatesin Fee too. 
thing. And of ſimple, or Fee tail, nor yet of rights and titles onely of eſtates for 5,0"? 
whar things a life or years, nor yet of part of an eſtate for life or years, as if a C0-5-13. 
pay 1e, man havea Leaſe for ten years, he cannot ſurrender the laſt ſeven ;;z. chi 
Or not. © Years, and k-ep-to himſelfthe three years. But otherwiſe one may 

| ſurrender any kinde of eſtate for life, as by dower, by the curte{te, 
or as Tenant1n tail after poſſibility of iſſue extin&, or for years, or 
years determinable upon lives, and that of any Mefſuages, Houſes, 
Lands, Commons, Reats, or tne like, thatare grantable trom one 
4.tnreſpe& of to another, and ſuch Surrenders are g00d, 4. That there be pe... <q, 
the manner. words, or words and deeds ſufficient to make the mind of the Sur- 67, &s, 
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—_—_— and rendror roxappear that he is willing or deſirous to part with, and 1%; 51 | 
| 49:7 3h yield up the thing ſurrendred into the hands of the Surrendree. Bro-tur. 1. 


render may be And herein 1t is to be known, thar albeit the words Surrender, Give, 
made. And or Yield up, bethe moſt ſignificant and proper words whereby to 
where it may. make a Surrender, yet any other words, eſpecially if ithe in the Sur- 
po witt-render of a Leaſe for years, that do te{iifte and declare che will and 
* upon conditi- ent of him that is the particular Tenantthat he in the remeinder 
op, Or not. orreverſion ſhall have the eſtate of the Tenant, be {ufficient to paſs 
the eſtate by way of Surrender. And therefore if Leſſee for life or 
years do by. word or writing ſay, that he will hoJd the land no lon- 
ger, and wiſh him 1n. reverſion or remainder therefore to enter. Or 
that it is ins delire that he ſhall enter intothe land, ard have it and 
his eſtate therein : or that he is content that he ſhall have his eſtate, 
or have his Leaſe, ſuch, or any ſuch like declaration as this made 
to him in reverſion or remainder,. will bea good Surrender. So if Hil-37 Bl. 
Leſſee for years deltver-his Indenture to a ſtranger, to deliver it .1c;pb and 
2nd all his eſtate up to him in reverſion, and.do appoint the Bai-miars 
ſtranger todeliver and ſurrender it to him in reverſion, and he © 
do .!o, and he ia reverſion accept thereof., this.is a good Sur- 
render : . Butotherwiſe it is of an eſtate for life... $o if the parti- 
cylar Tenant do by the words Giye, Grant, or Confirm, paſs his e> - 
iy : | ſtate. 
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A Surrender. 
ſtate to to him in reverſion, and he do enter and _ to it: this 1s 
a co0d Surrender : And by all theſe Surrenders the eſtate will paſs 
by way of Surrender, except it be in ſome ſpecial caſes where the 
intents of the parties doth plainly appear to be chat the eſtate 
{h3ll not paſs by way of ſurrender, - But if a Leffee for life or 
years, doonely go fromthe houſe or land, and carry away his 
Goods and Cattel, ard fo waivethe poſſeſſion for a time, either 
becauſe the Leſſor ſhall not-diſtrain them for rent behinde, or the 
ike, andthereupon the Leſſor doth enter and enjoy it: this is no 
Surrender, neicher is this a good yielding up of his eſtate. Andin 
ſuch a manner and by ſuch words as before, any thing that may be 
granted by word without writing, may be ſurrendred by- word 
without writing, ſo as it be made within the ſame County where 
the thing ſurrendred doth lie. And this holdeth true albeit the e- 
ſtate to be ſurrendred were created by Deed: But ſuch things, 
as Commons, Reats, Advowſons, Reverſions, Remainders, and 
the like, that cannot be granted without Deed, eannot be ſur-. 
rendred without Deed: And therefore if a Leaſe be made for life, 
the remainder for life by word of mouth without any writing, he 
in the remainder for life , cannot ſurrender his remainder Jr life 
without Deed. So where one hath a Rent, Advowſon or the like, 
as Tenant in dower, or by the courteſie : this cannot be ſurren- 
dred without Deed. And in caſe where there is any ſpecial mat- 
rer to be contained in the Surrender, as reſervation of Rent, Con- 
dition, or the like, there for the moſt part it muſt be by Deed, 
or it will not be good. And therefore if Tenant-for life declare 
himſelf by word of mouth to be contented, and agreed that he in 
the reverizon ſhall have the land and his eſtate therein, rendring 
renſllings a year rent: or paying ſuch a ſum of money, or 
upon condition that if he ſurvive the Leſſor, he ſhall have ir again, 
ec. this isno good *urrender. And a Surrender may be mide al- 
ſo upon a condition precedent or ſubſequent, as if it be with re- 
ſervation of rent, that if it be not paid, it ſhall be void : bur if it 
ean eſtate for life that is ſo furrendred, it ſeems it muſt be made 
by writing indented, and fo likewiſe it ſhould ſeem the law is of 


, the Surrender of a Leaſe for years upon a condition, or however it 
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is moſt ſafeſo ro do. 


5- That the Surrendree do agree to, and 


5.In reſped of 


accept of ir, for until then, the Surrender is nor perfe& bur if the the agreement 


Surrendree do once agree to it, he cannot after diſagree, for 
his firſt agreement doth perfect the Surrender Bur the aRual en- 


try of the Surrendree into the land, is not neceſſary. And there. 
fore if Tenant for life or years ſurrender to him in reverſion out 
of the land, andhe agree to it, he hath the land in him preſently. 
And yet he may not bring an action of Treſpaſs againft any 
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man 
for 


him to 
whom the 
Surrender ts 
made. And 
what agree- 
ment js nece(- 
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308 _ Surrender. Chap. 19, 
for any Treſpaſs done upon the land until he have made his entry. 
But here note, that in the caſes before where things may not Perk. eg, 
paſs by way of Surrender, either becauſe of an intervenient eftate, 5*%3%: 
or the like, if there be ſufficient words in the Deed, it may avail 
ro other purpoſes, and may enure and paſs the thing by way of 
| Grant; butthen if it be aneſtate for life that is intended to be- 
furrendred, there muſt be livery of ſeifin made upon the Deed: And: 
wherefore if there be Leſſee for years, the remainder for life or 

years, the remainder in Fee, avd the Leffee for years in poſſeffion 

doth ſurrender and grant all his eſtate to him in remainder in Fee; 
howſoever this Deed cannot enure- as a Surrender, yer it ſhall en- 
ure as a £00d Grant of the eſtate of the Leſſee for years unto him in 
remainder 3 Fee. 

_ A cSurrender in general ſhall be taken moſt ſtrongly againſt the Perk. £63. 
et tr # Surrendror, and moſt beneficially for the ni 06mg Bo there. ©» 
conſtrued and fore if I hold of the Leaſe of 4 one acre for life, and another acre 
raken. for years, and I ſurrender to A'all my lands, orall my lands I hold 

of his Leaſe; by this Surrender both the acres are furrendred. But 
if the Surrender be of all thelands I have or hold for life, or of all 
the landsI have or hokd for years of the Leaſe of AX, contra. Andif 
I hold one acre for life of the Leaſe of the Father of / $ him Kand TI 
hold another acre for life or years of the Leaſe of 7 himſelf, and [ 
furrender to 7 S all the land I hold of his Leaſe, by this the land 
that T had by the Leaſe of his Father doth not paſs. A Surrender to, ... 
one Joyntenant ſhall be conſtrued ro enure to them all. But if Te- 6:5. 
nant for life or years. grant his eſtateto one-of the Joyntenants in 3**#"-5+ 
reverſion, it ſeems-this ſhall not.caure as a Surrender to them all; bur Lit. 152. . 
as a.grant to him-alone, 

If the Leſſor, makeand the Leſſee take a new Leaſe upon conditi- Co.fuper 

Fon, this Surrender in law is abſolute, and albeit the condition be © ** 

broken, yet.the firſt-Leafe is gone. But if the Leſſce Surrender or 

_ grant hiseſtate tothe 1 eſſor upon Condition; this-Conditionaf it be 
7. where += Froken.may reveſt theeſtate: 


offment,Leaſc : YT, 
_ 2 Seemorein the next queſtion, andin E x20ſirion of Deeasr- 


© 3 


a& made, or- If any kind of Tenant for life of land-infeoft him in remainder or tr-fur 3-5: 


Perk .,< ects. 


done bythe te- reverſion of the land, or grant his eſtate to him in remainder or re- 66,4, 


nantf9! pg verſion, thisſhall enure as a Surrender. And if Leſke for years before-2:3 "ON 
ab = &. his-term do begin, makea Feoffment to bim in reverſion or remain 1. 74 


not. And how der or grant his eſtate to him, this ſhall enure asa Surrender: And 5:9-1u'-49- 


_ it hall enare if Leflee for life granthis- eſtateto him in reverſion, the-remain- 
or be grainy derin-Fee toanother;;, this ſhall enure as-a Surrender,_and this re- 
etand taken. rn; der is void. But if fuch a Tenant» for life make a Leaſe to 


x. os Him in.remainder or reverſion- for the term of the. life of him 


im reverſion. in remainder or reverſion ; this-ſha}l not enure. as a Surrender 
orremainder- becauſe- 
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Chap.17. A Surrender. 
becauſe ic doth not give the whole eſtate, but ic ſhall enure by 
way of grant, So if Leſſee for life mak: a Leaſe to him inremain. 
der in tail for term of the life of him in remainder ; this ſhall not 
enure asa Surrender, but as a Grant and ſhall end with thelife of 
the Grantee, If Leſſee for forty years make a Leaſe for thirty ſeven 
Jac,B.K. years on condition, and after grant his eſtate to him in reverſion, 
and the ſecond Leflee atturn; this ſhall enure as a Surrender. If 
77 there be Tenant for life, the remainder in tail toa ſtranger, and 

the remainder in tail to another ſtranger, the remainder in Fee to 
the Tenant for liſe, and the Tenant for life doth make a Feoffment 
to the firſt Tenant in tail; chisſhall enure as a Surrender of the e- 
Co.ſuper ſtate for life, and as a grant of the reverſion in Fee alſo. If Tenant 
+++ forlifebzing a woman take a Husband, and then her Husband and 
ſhe by Deed indented make a Leaſe to him in reverſion for the life 
of the Husband ; thisſhall not enure as a Surrender, but as a Grant. 
#:0-fur-17 Ff there be Tenant for his own life, the remainder to 7 F for his life, 
and the firſt Tenant for life ſurrender to him in remainder for the 
life, of himin remainder, it ſeems this ſhall enureas a Surrender, 
and is no forfeiture, but if he grant it to him for the life of a ſtran- 
ger, and make livery of ſeiſin, this isa forfeiture. If Leflee for 
—_— life the reverſion being in Joyntenants, grant the land to one or 
all of the Joyntenants for twenty years: this ſhall not enure asa 
Surrender, but as a Grant, for there remains an intereſt in the Leſſee 
Br.1ur-52- ſtill as a mean eſtate. Tf Leflee for years make him in reverſionor 
remainder his Executor : this ſhall not enure as a Surrender, albeit 
it do give him the whole eſtate. If lands be given to the Husband 
and Wife, the remainderto / $, andthe Husband diſcontinue in 
Fee, and take back an eſtate to him and his Wife, the remainder to 
# N, and die, and the Wife claim in by the ſecond eſtate, and fur- 
render to F/ NV : this ſhall not enure as a Surrender but as a grant. 


Brefur. 36+ 


Fortciture. 


Bro.tur:1t- Tf Leſſee for life or years grant his eſtate to him in remainder or 2- When it is | 


Co.2z., 6L | 
3.6. reverſion anda ſtranger : this ſhall enure as a Surrender of the one 


done or made 
ro him and a 


halfto him in reverſion, andasa grant of the other moity to the firanger. 


Perk.Se. ſtranger. And yet it is ſaid, that if Leſſee for life of land grant his e- 
_ ſtate to him in the reverſion and two others, that hereby they have 
co. ſuper © Joy eſtate, and the ſurvivor ſhall have the whole, If Leſlee for 
Lit. 335. life make a Leaſe for his own life to the Leſſor, the remainder to the 

Leſſor and a ſtranger in Fee : this ſhall enure as a Surrender of the 


Perk,se&, ONe MOity and a forfeiture of the other moity. If Tenant for life Forfeiture, 


622 Bro. ſurrender to the Husband of a woman Tenant 1n tail or in Fee :' this 
23. *** ſhall enure as a Grant, notasa Surrender. And fo allo it ſeems is 
the law when the Surrender is to the Husband and Wife. Andif B 
be Tenant for life, the remainder ts C intail, the remainder to D 
in tail, and B infeoff C and FS his Wife 1n Fee : this ſhall not enure 
as a Surrender, but it is a Forfeiture : ſo that if die without iſſue, 
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- © A Surrender. 
D may enter. If there be Leſſee for life, the reverſion to two Co - 
parcenorsand one of them take a Husband, and the Leſſee doch 
Srant his eſtate to her and her Husband ; this ſhall noc enure asa 
Surrender, but as a grant. And yet if Fenant for life do grant his 
eſtate to the Hushand and Wife, ſhe having the reverſion if ſhe be 
an Infant and within age at this time; it ſeems this ſhall enure as 
3- When itis ® Surrender not as a Grant. If Tenant for life or years, and hein 


done with him reverſion or remainder by word without Deed joyn in a Feoffmenc; 
in reverſion or it ſhall be ſaid the Surrender of the eſtate for life or years to him 


remainder. jnthereverſion, and the Feoffment of him in the reverſion. But if he 
in reverſion infeoff che Tenant for life without any Deed, this ſhall 
enure firſt as a Surrender of the Leaſe for life, and then as a Feof- 
ment, See more in Deed, Namb. 

9. Where 2 IfI have a rent in Fee for life or years, iſſuing out of another mans 


Deed or rent Manor or otker lands, I may ſurrender it, for if I deliver the Deed 
may be ſur- of the grant of the rent to be cancelled unto any one that hath a- 
2 jog ny eſtate of the Manor or land in Fee ſimple, for life or years,in poſ- 
0 bra ſhatt ſeſſion or remainder, either ſolely by himſelf,or joyntly with others, 
enure or be this isa good Suarender, and hereby therent is extin&t and gone. 
taken, But one that is Tenant in tail of a rent cannot ſurrender it, neither 
will the delivering up of the Deedin this caſe determine the rent. 
4nd if one be ſeiſed of land out of which a rent is iſſuing in Fee, 
and is diſſeiſed, and during the Diſſeiſin, the Grantee of the rent 
ſurrender his rent, and give up his Deed ; it ſeems this doth not ex 
tinguiſh the rent, yet hath the Grantee no remedy for his reat 
when he hath delivered up” his Deed. And yet if one be ſeiſed of 
landinFee, out of which a rent is iſſuing in Fee,and he die without 
heir ſo that the land eſcheat, and before the Lord enter upon his 
eſcheat, he that hath the rent, doth ſurrender the Deed of the rent 
to theLord; it ſeems this is a good Surrender to extinguiſh the 
rent. And if the Grantee of a rent-charge in Fee, grantthe ſame to 
him in Fee that is ſeiſed ofthe land in Fee, this ſhall enure to extin- 
uiſh the rent; but if he grant it to one that hath onely an eſtate for 
Fife Contra- 
And now by this time it is high time we come to Confirmations 
and Releaſes, which ſerve to enlarge and amend theeſtate and inte- 
reſt that a man hath ina thing already. 
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A Confirmation, 
Cruae. XVIIL 
Of a Confirmation. 


'Chap.18. 


the Law 


Terms of A Confirmation is the conveyance of an eſtateor right that ofie 1- Confirmars 


Co. iuper hath into lands or tenementsto another that hath the poſſeſ- 
Lit. 295- fjonthereof or ſome eſtate therein whereby a voidable eſtate is made 
ſure and unavoidable, or whereby a particular eſtate is increaſed 
and inlarged. And this albeit it may be made by other words as ty 
D:di or Coxceſſi, which are general words, and- ſerve to make a 
Grant, Feoffment, Leaſe, Releaſe, &c. yet it is moſt commonly and 
properly made by theſe words, Confirmaſſe, Ratificaſſe && Approbsſſe, 
which do ſignihe ratum er firmum facere, + [upplere omnem defetFuns. 
And hethat makes the Confirmation is ſometimes called the Con- 
firmor, aud he to whom it is made the Contirmee 
Cotes There aretwo kinds of Confirmations,viz.aConfirmation implied 
Lit. 295. Or in Jaw, which is whenthe law by conyruRtion makes a confirma- 
"09.4% tion of a Deed mide to another purpoſe, and a Confirmation ex- 
515. preſs or in deed, which is whenthe a& done or Deed made is in- 
+9 '4* tended for a Confirmation. And both theſe are always in writing. 
Thelatter is properly called a Deed or inſtrument of confirmation, 
and is made after this manner, Neverstzs #niverſi, cc. me Ade B, 
ratificaſſe, approbaſſe & confirmaſſe C de D ftatum & poſſeſſionem 
quos babeo de (+ in uno Meſuagic: &c. cum pertinen. in F, cc. A 
Confirmation is alſo diſtinguiſhed by his effeRs, for ſometimes it 
doth tend and ferve to confirm and make good a wrongful and de- 
feaſible eitate, or to make a conditional eltate abſolute. And then 
itis ſaid to be (onfirmetio perficiens. And ſometimes it doth tend 
and ſerve to encreaſe and enlarge a rightful eſtate, and ſo to paſs 
an intereſt. And the: it is called Corfirmatio creſcens And ſome- 
times it doth tend and ſerve to diminiſh and abridge the ſervices 
whereby the Tenant doth hold. And then it is called Confirmatio 
dimingens, 


on. Quid. 


Confirmor. 
Confirmee. 
2. Quotuplex. 


The nature and work of this where it doth find a foundation to 3: The nature 


Co.146, 


and operation 
of irin gene- 


199. Workupon, is either to encreaſe and enlarge the eſtate of him to 

my 00K. whom it is made froma leſſer toa greater, andto give him ſome + a1: 

Lit. Set. NEW interelt he had not before, or to corroborate ard perie& the 

339 eſtate that was imperte& be'ore, or to change the quality of it, 
29.242. 


froman eſtate upon condition, to an abſolute eſtate or otherwiſe, 
for this a Confirmation will do, In ſome caſes alſo it will extin+ 
Suiſh rights and titles of entry. Bur it will not make an eſtate good 
that is meerly void, nor add, nor take from an eſtate a deſcendible 
quality, and make a man capable of it that is uncapable of himſelf, 
X 4 or 
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vices.But it cannot neither will change the nature of the ſervice into 
ſome other kind of ſervice, nor increaſe it into a preater ſervice. 

If a Biſhop, Dean, Archdeacon. Prebend, or the like, make any 
| ar hirOt Leaſe of the land they have in theright of their Biſhoprick, Deanry, 
of ſome per- Archdeanry, or Prebendſhip not warranted by the Statute of 32 
ſons is needful H 8 and within the other Statutes; ic ſeems this Leaſe muſt be con- 
ro perfe@ che firmed by the Dean #nd Chapter by their common ſeal, and if there 
grant of 0- be two Chapters, it muſt be confirmed by them both, or otherwiſeit 
_ ox is not good. Butif the Leaſe be ſuch a Leaſe as is warranted by the 
may b: done, Scatutes, the Biſhop may make it without the Confirmation of the 

King, the Patron, and founder of Biſhopricks, or the Dean and 
Chapter, and ſo alſo it ſeems of the reſt. And a Corporation aggre- 
Sate as Dean and Chapter, Maſter and Fellows, and the like, may 
grant without any confirmation of the Founder, and this grant will 
be good. If a Biſhop, e+e. grant an ancient Office belonging to his 
Biſhoprick, albeit it be but for the life of the Grantee, yet it muſt be 
confirmed by the Dean and Chapter, otherwiſe it is not good. If a 
Parſon or Vicar had made any Leaſe for longer time then his own 
life, it muſt have been confirmed by the Patron and Ordinary. But 
at this day albeit it be confirmed by the Patron and Ordinary, yet 
the Leaſe is good for no longer then during the Parſons ordinary re- 
ſidence, except it be impropriated, 

If Tenant for life grant a rent charge to 7 $ and his Heirs ; in this 
caſe he in revrer{ion muſt confirm it, otherwiſe the grant of the re.:t 
will begood for no longer then the life of the Tenant for life. 
Wherea man hath an intereſt in any Lands, Tenements, Rents, Com- 
mons, Felons goods, or the like, by any grant of any of the Kings of 


4. Where the 


- Chap.) 


or + eoxtya: In ſome caſes alſo it will leſſen and diminiſh rents or fer- 


= 
Y 
.. 


Co.ſuper 
Lit. 300, 
391, 
Co.10.62, 
$5-3- Dier- 
145, 273g 


249, 338, 
339. 61, 


Co, 19.62, 


Dier 52, 
ſtar. I J+El. 
ch,20, 


Co.1.147. 


Co. 8,69. 
Dier 277. 
Dier 327, 


the Realm, he need not have the Confirmation of any or of every 1:t 8:0. 


ſucceeding King. Alſo it ſeems grants of Fairs, Markets, Warrens, 
* s Whatcon- and the like, made by one King, will be good in law againſt his ſuc- 
firmations ceſſfors without any Confirmation. But all ſuch as have any judicial 
may be made. gr miniſterial Offices, Commiſlions and Authorities derived from 
; opp _ the King, mult have the Confirmation of every ſucceeding King, 0- 
expreſs _— therwife they may loſe them. | | 
plied confir- * Inevery good Confirmation tending to confirman eſtate, or al. 
mation, or ter the quality of it, theſe things muſt concur : 1. There muſt be a 
nor. And by good Confirmor and a good Confirmee, and a thing to be confir- 
_ x4 ” med, as in other grants, and the Deed mult be well ſealed, ec. 
- = 2: There mult be a precedent rightful or wrongful eſtate in him 
1.Toconfirm to whom the Confirmation is made in his own or in anothers right, 
or alrer the gr ar Jeaſt he mult have the poſſeſſion of the thing whereof the Con- 


| ne firmation is to be made, that may be as a foundation for the Confir- 


to whom it 1s 


made, over, andthe Feoffor confirm his eſtate to him to whom the ſecond 


Feofiment 


s 


23- 3. Ke!w;s 
45. 198.; 


mation to work upon. As if Feoffee on condition make a Feoffment ns 46, 
7H. 6,74 


py 5 
\ | 


_ . Chaps. A Confirmation. 

| Feoffment is made and his Heirs; this is a good Confirmation to make 
Liz, SeQt his eſtate abſolute. And if Leſſee for life make a Feoffmear in Fee, or 
000: Leaſe for years, and the firſt Leſſor confirm this ſecond eſtate, it 


C0.9,142. ſeems this is a good Confirmation. And :f one diffeiſe me of land, 


6 15 eq, 1 May af.er confirm the eſtate of the Diſſeiſor, or of his Heir if he | 


86, Lit. bedead, or of his Feoffee if he have aliened it, and this will make 
50h, Zan his eſtate good for ever : And if the Diſſeiſor make a Leaſe for life, 
8,  oryearsofit, I may confirm the eſtate of the Leſſee, and this will 
(£0.1:74+ make it good for thetime. * And if one makea Leaſe for life abſo- 
527, 529- lute, ora Feoffment in Fee. or Leaſe for life on condition, or be dif- 
a =  ſeiſed of land,and the Leſſee for life, Feoffee or Diſſeiſor, doth grant 
Lir, 300- A rent out of the land inFee, and the Leſſor, Feoffor,or Diſleiſee doth 
"Top confirm the eſtate of the Grantee, this doth make good the grant 
u H.7., for ever, Andſoalfo if the Heir of a Diffeifor that is in by deſcent 


grant arent-charge, and the Diſſeiſee confirmeth it, this isa good 


Confirmation. Andifan Infant make a Leaſe for twenty years, and Infanr. 


the Leſſee doth make a Leaſe to another for all or part of thetime, 
and the Infant at his full age dorh confirm this ſecond Leaſe,thisis a 
g00d Confirmation and doth perfect the Leaſe, for it is a rule, That 
which I may defeat by my entry, I may confirm by my Deed. Bur if 
Co. ſuper there be no precedent eſtate on which the Confirmation may work, | 
L1t-295- or the eſtate be ſuch an eſtate as is meerly void, then is the Confirma- 
3o Ts : | 
Dier 363, tion Void, and cannot take effetas a Confirmation, as for example, 
If a man aſſign dower to a woman that hath nothing to do with ir, 
or a Court that hath not power doth make Leaſes by commiſſion,or 
an eſtate that was upon condition 1s avoided by entry, or a Leſſee 
ſurrender, or a Diſſeiſee enter upon a Diſſeifor, and afterwards he 
that hath the rightful eſtate confirm their eſtates ſo defeated and - 
gone; theſe Confirmations are void : Debi/e ſundamentum fallet opus. 
And a Confirmation to him thar hath nothing in the land is void. 
And hence it is that if one confirm all his eſtate that he hath grant. 
ed to another, when in truth he hath granted none art all, this is void. 
And ſoalfo if it is therebe an eſtate and no poſſeſiion : as if a Dif 
ſeiſor make a Leaſe for __ to beginat Michaelmas , and before 
the day the Diſſeiſee doth confirm the eſtate of the Leſſee for years; 
itis ſaid this is yot a gcod Confirmation, ſed quere. 3. The Con- 
firmer muſt have ſuch an eſtate and property in the thing whereof 
theConfirmation is made, as he may be thereby inibled to confirm 
the eſtate to the Confirmee, as the Leſſors, Feoffors, and Diſleiſces 
in the cafes before have, otherwiſe the Confirmation 1s void : And 
therefore if the Heir of the Diſſeiſee during the life of the Difleiſee 
confirm to the Diſfeiſor , this is no good Confirmation to perfe” 
his eſtate.albeit the Diſſeiſce die,and the right of the land deſcend to 
©949-135. his Heir afterwards. $0 if land be givento A and B his. Wife and the: 
Heirs of their bodies iſſaing, the remainder in fes tg, and A __ | 
ine -. 


4NH;7.10. 


Dier 109, 


1} H,6.62, 


_Toyntrenants. 


Livery of (ei- 
fin, 


'theſame; this Confirmation is to no purpoſe. $0 if Leflee for life Lic, 295, 


4 Confirmation. | Chap: 8. : 


Fine with Proclamations and die, and ſhe within five years doth 
enter and claim, and after the Conuſee doth confirm the ettate 
made by the firſt gift to the Wife To kave and to hold according to «<, ,,.. 


make a Leaſe for thirty years, and after he in reverſion and the 
Leſſee for life leaſe for {:1xty years, in this caſe he cannot confirm 
the Leaſe for thirty years, becauſe he hath granted it before for ſix- 
ty years. And hence it is alſo that the Confirmation by one Joynt- -_ Con- 
tenant of the eſtate of his companion worketh nothing , for their ,;.*" 
eſtates are equal, and each hath intereſt in the whole land. And it-Sc&t. 


. . . 22. 
yet if one Joyntenant confirm the whole land to his companion —.0Y 


' To-haveand to hold the land to him and his Heirs; this ſhall a- 


.mount to a_Grant,and ſo will be good to paſs his moity. And hence me 


it is alfo that if a man grant a rent-charge out of his land to ano- Co.ſupe; 
ther for life, and then confirm his eſtate without any clauſe of di. ©'*+ 3% 
ſtreſs (for by a clauſe of diſtreſs a grant of a new rent may be made) 
To have and to hold to himin Fee ſimple, or Fee tail ; that this is 
yoid, for the Confirmor hath no reverſion of therent in him. 4. The 
recedent eſtate muſt continue until the Confirmation come, as in 
all the caſes of voidable eſtates made, the confirmation muſt be be- 
fore the eſtates be made void by entry, &c. or otherwifethe Con- 
firmation will be void. And therefore if Leſſee for life or years 
ſurrender, or the Diſleiſee enter upon the Diſſeiſor, andatter the 
Leſſer or the Diſſeiſee confirm the eſtate of the Leſſee or Diſſeiſor ; 
this Confirmation comes too late. 5. The eſtate precedent, and ;;; {0 
that which is to be confirmed, muſt be lawful and not prohibited < 
by any AR of Parliament. And therefore if a ſpiritual perſon, as 
Prebend, or the like, make a Leaſe not warranted by the Statutes , 
the Confirmation of the Dean and Chapter will not help nor a- 
mendit, Andif Tenant in tail make a voidable Leaſe, and after 
confirm it himſelf, this is voidable till. 6. There muſt be apt Lit. $c. 
words of Confirmation inthe Deed or Inficument. And herein note PT. 


that albeit the words Confirmavi, ratificaſſe, On approbaſſe be the Co ſuper 
moſt ſignificant and proper words to make this conveyance, yet 25, 
ſuch as are made by other general words may make a good Confir- Co x: 147, 
mation. And therefore it is agreed, that a Deed made by the words 5: 
Deai, Conceſſi or Demi/i, may make a good Confirmation. And 
therefore that if the Difſeiſee, Coparcenor,or Lefſor,make a Deed of 
the land by the word Dedi or Conc-ſſi to the Diſſeiſor,other Copar- 
cepor, or Leſlee for life, and deliver the Deed this is a g004 Contir- 
mation without livery of ſeiſin. Alſo if a Feoffment be made to £4 
tothe uſe of ZB. and his Heirs upon condition, and before the con- 
ditioh; broken, the Feoffor and B do joynin the grant of a rent- 
charge, and after the condition is broken, in this caſe the law doth 
interpret ihi#a good grant irom B and a good Confirmation of 
the 


Lit. Scft 
519. 

Co. ſuper 
Hit. 296, 


Co. 1.147. 


Dier 20, 


Co.9,142! 
{uper Lit» 
305. 

Dier 145, 
256. 
Co.65.15, 
Lit. SeCt. 
$3345325 
533» 

Diec 263; 


Chap. rs. 


A Confirmation. 
the Feoffor without any words of Confirmation. So if Temot for 
life do grant a rent to him in reverſion, and he by Deed doth grant 
it to another and his Heirs in Fee , in this cafe the law doth con- 
{true thisa good Grant and a Confirmation alſo. And in theſe caſes 
of Confirmations of eſtates, if it be by the Diſſeiſee to the Diſſeiſor, 
it is g00d without any words of Heirs, as if the Diffeiſee confirm 
the eſtate of the Difſeifor, or confirm theland unto him, and ſay 
n10t to him and his Heirs; this is arreffeQual Confirmation to him 
and his Heirs for ever: Andifa Leflee for life or a Diſſeiſfor make a 
Leaſe for life, or years, &c. and he-in the reverſion, or the Diſſeiſee 
confirm their eſtates, and not the1lind, and without any Haberdum 
or limitation of eſtate; this 15 good for ſo long as the eſtates do con- 
tinue, Butitis moſt ſafe always to expreſs the eltate, 5. to ſay To 
have and to hold the land to him and his Heirs,or for life, &c. as the 
agreement is. If Leſſee for life grant a rent to one and his H-irs out 
of the land, and the Leſfor doth confirm the eftate, or this rent- 
charge, this doth make the eſtate of the rent ſure. And ſo alſo if he 
do confirm the rent, and ſay, To have and to hold to him and his 
Heirs; this isa good Confirmation. But if he confirm the rent, To 
have and to hold to him in Fee, without naming his Heirs, hereby 
hiseſtate is not bettered. 


If the Leſſor confirm the eſta:e of his Leſſee for life with this clauſe 2, To enlarge 
| Tohold without impeachment of waſte; this is a g00d Confirmation the eſtate of 


to change the quality of the eltate, ſo far as to make it diſpuniſhable OY 
k 


of waſte. So if the Lord paramount conhrm the eſtate of the Meſn 
with clauſe of acquittal. And fo if Leflee fyr years, or for anothers 
life be wichour impeachment of waſte,and the Leſſor confirm to him 
for his own life, and omit that clauſe, hereby: this priviledge'is 
gone and the eſtate is become puniſhable for the waſte. 

This kind of Confirmation Creſce»s, mult have all the qualities 
of the former : and there muſt be alſo in this caſe a privity between 
the Confirmor and the Conftirmee. And then it may enlarge the 
eſtate of him to whom it is made, as from an eſtate at will coan 
eſtate for years, ertoa greater eſtate; froman eltate for years , 
to an eſtate for life, or to a greater eſtate, from an-eſtate for life,to 
an eſtate in tail, orinfee; and from aneltate tail, to an eltate in 
fee; and theſe Confirmations are good. But in all theſe kinds of 
Confirmations, care muſt he had of the mauner of penning them, 
and that in every ſuch Deed there be a limitation of the eſtate, that 
theſe words be inſerted To have and to hold the Tenements, ce. to 
him and his Heirs, or to him and the Heirs of his body, or to him 
for term of life or years, asthe agreement is; forif Leſſee for life 
make a Leaſe for years, and then Leſſee for lite and he in reverſion, 
confirm the land To have and to hold to him for life, or to him 
and his Heirs; theſe. words will make-the eſtate to encreafe, mw 


or abridge the 
{eryices, &c, 


g. Todiminiſh which ho[deth by Knights ſervice to hold in Socage, or to hold for $38. 


 _- A Confirmation. Chap.18, 


if the Confirmation be made to the Leſſee for lie or for years of this —_ 


524554 


term or eltate, and not of the land. As when he doth confirm his Plow. 540 


eſtate To have and to hold his eſtate co him and his heirs, this doth 
not increaſe the etate. And yer if he confirm the land To have and 
to hold the land ro kim and his Heirs; chis will increaſe the eſtate. 
Et fc de ſrmilibus. 

If the Husbind have an eſtate of land for life or years in the Co.ſuper 
right of his Wife, or to them þ«il: tor life, and a Confirmation to Lit. 295. 
him alone, of hiseſtate, or of the land To have and to hold theland 1; 26” 
to him and his Heirs; this is a good conveyance of the Fee ſimple 535: Firz. 
to him after the death o: his Wife. /.nd if Tlecland to a woman dope pps, | 
ſole for the term of her life, who taket}; a >115bard, and after I do 
confirm the eſtate of the Husband and V1fe To have and to hold 
for term of their two lives, this is good, but it ſhall enure only to 
enlarge his eſtate for term of his life if he ſurvive his Wife, But if 
one leaſe to another for life, and after confirm the eſtate of the 
Leflee to him and his Wite for term of their two lives;this is void as 

to his Wife. : 

If one grant a rent-charge out of his land for life, and after the 7; _ 
Grantor confirm the eſtate of the Grantee in the reat without any © 
clauſe of diſtreſs To have and to hold to him in Fee fimple or Fee 
tail ; this Confirmation is not effe&ual to enlarge the eſtate. But 
;f a man be ſeiſed of an old rent.charge or rent-lervice, and grant 
che ſame firſt for life, and after confirm the eſtate of the Grantee 
in Fee {imple or Fee tail; this is good, and will enlarge the eſtate ac- 

cordingly. 

If Tenant for life grant a rent out of the land to one and his Heirs co.1, 147, 
during the life of the Leſſee for life, and after the Leſſor confirm 
the Rent to the Grantee and his Heirs; it ſeems theeſtate is not 
hereby enlarged, but when the Tenant for life deth die, the rent 

ſhall ceaſe. | 

This kind of Confirmation may be made by the ſame words as co.cuper 

the former, viz. by the words,Give, Grant, or Demiſe. But neither Lit: 301. 
of theſe may be made by the words Surrender, Releaſe, Exchange, br 
or the like: For theſe are peculiar words deſtined to a ſpecial end, 3: 
being proper and peculiar manner of Conveyances. And yet if T 

that am a Leſſor do ſay to my Leſſee for years by my Deed, I will 

that you ſhall hold the land for your life; this isa good Confirma- 

tion to encreaſe the eſtate by this word Ye/o only. So 1 grantto my 

Leſſee for years, that he ſhall hold the land for term of his life. this 
without any other wordsis a good Confirmation. : 


By a Confirmation the Lord may confirm the eſtate of his Tenant £22.24 


_— 


a leſs rent, or to hold at Common law where before he did hold in 
anmient Demeſn, and ſuch a Confirmationis good, Bnt ſuch a Con- 
|  furmation 


© Chap.s. A Confirmation, 


- " firmation'asis to hold by new ſervices, asa roſe for money, or the * 
like,is not good for that purpoſe. And in this caſethere mult be al- 
ſoa privity, And therefore if there be Lord, Mefn; and Tenant,and 
the Lord confirm the eſtate of the Tenant to liokd by leſs ſervices, 
this is void: And if the Lord confirm to his Tenant after he is dif. 
ſeiſed before hisentry, to hold by leſs ſervices ; this is void. 

co. 5.81, A Confirmation may be by apt words in caſe of a Leaſe for years 5. where a 


Riz. @ Or partof the time, but in caſe of a Freehold it cannot be ſo. And Confimation 
Fr.” ſoalſoitmayextend to part of the thing before in eſtate. And there- top nd £ 


Co. ſuper fore if a Diſſeifor, Tenant intail, Husband of the land he batlt in is a 
Licse&, the right of his Wife, or Leſſee for life make a Leaſe for years, and parr of the 
530- theDiſſciſee, Iſfue in tail, Wife, or Leffor make a Co ation of thing. Or nox 
all the land for part of thetime; or of part of the land for all che 
time ; this Confirmationis good, But if any ſuch perſon make a 
Leaſe for life, Gift in tail, ec. the Diſſeiſee cannot confirm part of - 
the etate but he muſt confirm all. And- therefore if he confirm 
his citate for one hour, it is a Confirmation of the whole eſtate. 
And ſo aiſo if he confirm the land tothe Diſſeiſor himfelf bur one 
hour, one week, one year, or for his life, cc. thisisa good Confir. 
mation of the eſtate for ever. Andif it bea Leaſe for ye:rs that is 
confirmed, care muſt be had tro the manner of the Confirmation, for 
if the Confirmation be of theeſta-e or the term for one hour , this 
' is a good Confirmation for the whole-time : and therefore the Con« 
firmation muſt be had ot the land, to have andto hold for part of 
the term; and bejns-ſo made tt may be good for that time onely, 
and no longer. 
1e8.9:29. If I make Feoffment on condition, and before the condition bro= , The force 
Co.1.146, ken ] confirm the eſtate of the Feoffee abſolutely; this will not ex- and verrue of 
F ©**” ringuiſhthecondition. And yet if the condition be brokea firſt, ſo ir. And howie” 
as my entry is lawful, in this caſe the Confirmation will extinguiſh ans 1" | 
tie condition. And if the Feoffee make a Feoffinent over abſolutely J* Fonrruert's 
to another, andI confirm the eſtate of the ſecond Feoffee whether 
it be beſore or after the condition broken; by thisxhe condirion is- 


diſcharged. 
tit. Set If the Lord confirm the eſtate of his Tenantinthe tenements, or. 
$459530% 3 
5579 one that hath a rent, common, or profit out of land confirm co the 
terretenant- hiseſtate, in theſe: caſes notwithſtanding this Conftir- 
mation the ſeigniory, rent, common,c#c. do-continue,and this ſhall. 
not enure to extinguiſh ir. 
co. fuper Tf the-Diffeiſee and a ſtranger diffeiſe the Heir of the Diſſciſor, 


Lir.29s, and the. Niſſeiſee confirm the eſtate of his companion ; this ſhall | 
not enure-to extingmſh the ſuſpended right of the Diſſeiſee, bat 
when the Heir ofthe Diffeiſor ſhall reenter it ſhall berevived. And 
if the Grantee of a rent: charge, and a ſtranger difſciſethe Tenant of. 

 theland., andthe Grantee: confirm-the-eltateof his-companion, 


this - 
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-{ this ſhall not enure to the rent ſuſpended to extinguiſh it, bur after 


% ” 


A Confirmation. _Chap.'y. 


: the re-entry of the Tenant, the rent ſhall be revived, 4 
If a man hold his ſand of me by Knights fervice,rent, ſuit of court Co ſuper ( 
- &c. and 1 confirm his eftate to hold of me by Knights fervice only, © 
- for all manner of ſervices and demands ; in this caſe albeit this do 
abridge the ſervice, yet itſhall not be conſtrued to take away ward- 
' ſhip, relief, and comarry my Daughter, and make my Son Knight, 
and the like. 
If I have an eſtate inland for my life, and he in reverſion doth ** betore 
. confirm the eſtate to me and my Wife for the term of our lives; 
this ſhall enure only as a Confirmation of my eſtate, and not fo 2s to 
ive any eſtate to my Wife. But if I have a Leaſe for life _— T6 
right of my Wife, and he inthe reverſion do confirm the eſtate to 
me and my Wife, To have and to hold to us for our lives, this ſhall 
.enure not onely to confirm the eſtate, but alſo to create an eſtate to 
me after my Wives death: And in the caſe of a Leaſe for years, it 
maketh our eſtate joynt; but in the caſe of a Leaſe for lite, I ſhall 
take by way of enlargement of eſtate for my life aſter my Wives 
dezth. And if in this caſe the Confirmation be to me and my Wife, 
Co. (uper \ | 


'To have and to hold the land to us two and our Heirs; this ſhall er- 
ure to us in Fee {imple as Joyntenants. If land be let to Husband and (;c +5,. 
Wife, to have and to hold the one moity to the Husband for his life, 
and the other moity to the Wife for her life, and the Leſſor confirm 


to them both their eſtate inthe land, To have and to hold to them L 
and their Heirs; In this caſe as to the one moity, it doth enureonly + - 
co the Husband and his Heirs but as to the other moity they ſhall be q 5 


Joyntenants. And yet if ſuch a Leaſe for life be made to two men 
by ſeveral moities, and the Leſfor confirm their eſtates in the land, 
To haveand to hold tothem and their Heirs, by this they are Te- 
nants in common of the inheritance. 

If the Ditleiſee confirm the eſtate of the Diſſeiſor, To have and to Lir-5c2. 
hold to him and his Heirs of his body engendred, or To have and to **” 
nold to him for term of his life ; this ſhall enure to him as a Fee 
ſimple, and ſhall confirm his eltate for ever. 

it my Diſſeiſor make a leale for life,the remainder over in Fee,and Co.ſuper 
I confirm the eſtate of the Tenant for liſe : this ſhall not enure to, ;;-*** | 
nor avail him in remainder. Andifthe Diſſ-ifor make a piſt in tail, = 
th- remainder to the right Heirs of the Tenant in tail; and the .; 
Difſeiſee confirm the eltate of the Tenant in tail; this ſhall not 
extend tothe Fee ſimple, no more then if the Diſſeifor makea gift 
1n tail, the remainder for hfe, che remainder to the right Heirs of 
the Tenant in tail; and the Diſſeiſee contirm the eſtate of the Te- Lit 5; 

nant intail, for this ſhall extend onely to theeſtate tail, and not * 
to the remainder for lifeor in Fee. But if the Diſſeilee in che firſt "It 
caſe confirm the eſtate of himin the remainder ; this ſhall enure 
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hap.18, A Confirmation. 

to and avail the Tenant forlife. Andſoif aDiſſciſor make a Leaſe 
for life and keep the reverſion, and after the Diffeiſee. doth con- 
firm to the Diſſeiſor ; this ſhall enure to the Tenant for life. And 
ſo if a Diſſeiſor make a Leaſe for life to x and'F, and the Diſſeiſee 
confirm theeltateof A, this ſhall enure to B, and make his eſtate 
good alſo inthe other moity. And fo if there be two Difſfeifors, and 

the Diſſeiſee confirm. the eſtate of one of them without ſaying 

more, this ſhall enureto them both. Bur if the Confirmation be 

of the land, To have and to hold the land to one, in this caſe it 

may enure to him alone. So if a Difſeifor infeoff 4 and B, and 

the Heirs 6* B and the Diſſziſee confirm the eſtate of PB, alb:it it 


be bxt for his life ;. yet this ſhall enure to both , and to the whole - 


ree ſimple. 


Co. fuper. If a Leaſebe made for life to «£, the remainder to Z for life, and 


Lit. 293. 


Go Idem. 


Lit. Se 


$16,528, 
$19,520, 


541, 


Ge 5. 79, 


the Leſſor confirm their eſtate tn the land, To have and to hold to 
them and ch:ir Heirs: this ſhall enure asto the one moity to A in 
Fee after the death of B, and as to the other moity in Fee to Z afer - 
the death of A. 

If lands be given to two men, and the Heirs of their two bodies - 
begotten, and the Donor doth confirm their eſtates in the land To - 
haveand to hold the land to them.two and their Heirs , it ſeems - 
this ſhall enur>to them as a joynt ettate for their lives,- and after 
{or {zveral inheritances: 

If the Leſſee for life,or the Diſſeiſor doth make an abſolute Leaſe - 
for years; anJ he in thereverſon, .or the Diſlziſee doth confirm - 
the eitate of the Leſſee for years, this makes the Leaſe good for all 
the time. So if thz Diſſeifor make a Leaſe fo- life. and the Diſſeiſee + 
doth confirm the eſtate of che Leflze for life ;- this:makes the eſtate - 
cood for thelife, And it hein reverſion confirm the eſtate of the - 
Termor but an hour; this doth make it good for all the term.. 
Andif an eſtate for life or in Tee be canirmed but for one hour , it: 
isa good Confirmation for all the eitate. Andif the Diffeiſee con- 
firm the eſtate of the Diſſeitor To have and to hold for one hour , 

j ear, or for life, or in tail; thisisa good Confirmation for ever and.” 
makes his eſtate unavoidable.” And yet if the Diſſeiſkee confirm the. + 
land H.ibercum the land for life, or tail, &c. contra. 

If a voidable Leaſe be made for forty years,and the Leſtor confirm .: 
the term for,twenty years ; thisisa good Conirmation of the whole - 
term, But if he confirm the land for twenty years; it may be good for». 
that time only, and no longer; wherein as in divers other caſes be.. 
fore obſerve that the very- words. whereby the Confirmation: is + 
made, are mnch to be heeded, for Parols fore ples. . 

If .Tenantan tail or for life of. land, Jettetht it for-years; -andat- - 
tercondrim the tand/to the Leſſee for years;- To: have:and'.to. holat 5 - 
TAL 


x. Releaſe, 
Ryid. 


Releflor, 
Releſlee. 


2. Nuotaplex. 


- ſequent doth make a Releaſe of an ad done to another poyes, 
_ n 


; 


- 4 


_T 


A Releaſe. "Y P.19, 


to the Leſſee and his Heirs for ever : by this the Leſſee hath only an 
eſtace for term of the life of the Teaant intail, or for life, and 
therein his Leaſe for years is extin&, 


If Tenant for life doth grants rent to another andhis Heirs du- co, r. 14y, 
ring the life of the Tenant for life, and the Leſſor confirm to the _ Lity 


Grantee and his Heirs ;- this ſhall be conſtrued to be an eſtate for 
lifeonly, and no enlargement of the eſtate. But if Tenant for life 
grant a rent-charge in Fee, and the Leſſor confirm it, this ſhall be 
conſtrued to be a confirmation of the Fee ſimple. 

See more in Expoſction of Deeds, cep.5. in. tore. And more alſo 
ar the Chapter of Releaſe, whereunto we are.now.come in the next 
place. 


i 


Cua?. WIK. 


Of a Releaſe: 


Releaſe is the giving or diſcharging of the right or ation Terms of 


” —— —w—  - 


which a man hath or may have or claim —_ enother man 7c; 
or that which is his, Or it is the conveyance of a mans intereſt or Oubley 
right which he hath unto a thing to another that hath the poſleſſi- **4* 
on thereof or ſome eſtate therein. And this albeit may be made by 
other words, as Deds, C onceſſi, Or Renwnciaſſe, or ſuch like, yet it is 
moſt commonly and properly made by theſe words, Rem/; (ſe, Re- 
laxaſſe, & quietum clamaſſe, all which are much to one purpoſe. He 
thatmakes the Releaſe is ſometimes called the Releflor, and he to 
whom it is:made, the Releſlee 
There are two kinds of Releaſes like unto thoſe of Confirmation Co-ſuper 
viz. a Releaſe expreſſed or in Deed, and that is a purpoſed Releaſe 15;. © 
when the a& done, or Deed made, is intended a Releaſe. And this is 
always done by writing. And then it is defined by ſome to bean in- 
ſtrument whereby eſtates, rights, ticles,afions and other rings be 
ſometimes extinguiſhed, ſometimes transferred, ſometimes abridged 
and ſometimes inlarged, which is afterthis manner , Noverint, &c. 
we A deB remiſiſſe, relaxiſſe & omnino de me Þ vel pro me] & hered, 
wei quictum clamaſſe CdeD totum jus, titulnm & clamenm que ha- | 
bui, habeo vel quoviſmodo in fu1uro habere potero de & in uno meſnr 
afio cum pertin. inF,&c, And a Releaſe implied or in Law,and that 
is when rheaw by intendment and conſtruction, and by way of con- 


2 5 7. WR 


the Law,” .. 


_—T_—_— 8 ONETEeY 

Chap.19. 
A 4a » 
And this is ſometimes by writing, ſometimes.without-writing, Theſe 
Releaſes alſo are ſometimes ofa bare and naked right, and ſomtimes 


of a right accompanied with ſome eſtate or intereſt, and ſometimes 
they are of Actions real or in lands or tenements, and ſometimes of 


Co. ſuper 


Lit, 193. 
2373,2797- 


CO 1.147. 


Lit. Sect. 
606. 459, 
4£53466. 
446, 


A Releaſe, 


Actions perſonal, of, or in goods or chattels,and ſometimes of Aci- 
ons mixt, partly in the reality, and partly in the perſqnalry. 


A Releaſe is much of the nature of a Confirmation, for in moſt 
things they agree and produce the like effefts. This therefore 
is ſaid ſometimes to enure by way of mitter le eſtate. i. by way 
of giving, or transferring, or enlargement of an-eltate or intereſt, 
and ſo doth give ſome new interelt or eltate to him tro whom 
it is made, And ſometimes it is faid to enure by way of mittery 
le droit onely, 5 by way of giving, transferring and diſcharging of a 
right, title or entry unto him to whom it is made. And fo it doth 
ſometimes perfet an eſtate that was imperfe& and defeaſible be- 
fore, and enure by way of entry and Feoffment. And ſometimes 
alſo it doth enureto make a conditional eſtateabſolute. And ſome« 
times alſo 1t doth work and enure by way of extinguiſhment 
or diſcharge: And then alſo ſometimes ir doth enure way of 


_ difcharge or extinguiſhment, as againſt all perſons, and ſo as 


Co. 10.42%, 
tuper Lito 


at 8, 209, 
266, 


that whereof all perſons may take advantage. And ſometimes 
it doth enure onely as a diſcharge againſt ſome perſons onely, 
and as to or againſt other perſons by -way of Mirter le drotr. 
Ard ſome of theſe in Deed enure by way of extinguiſhment, for 
that he to whom the Releaſe is made cannot have the thing re- 
leaſed And ſome of them have ſome quality of ſuch Releaſes, 
and are faid to enure by way of extinguiſhment, but in truth 
do rot, for that he to whom the Releaſe is made may receive and 
take the thing releaſed. Andinſomecaſes alſo a Releaſe like a Con. 
firmation doth enure by way of abridgement. But a man canriot 


3. The nature 
and operation 
of itin general 


bar himſelf hereby of a right that ſhall come to him hereafter, 


And therefore it is held that theſe words uſed in Releaſes 2 xe q 0a 
wviſmodo in future habere potero ]areto no purpolc, 


Lands, Tenements and Hereditaments themſelves may be given 
and transferred by way of Releaſe, and all rights and titles to 
lands may be given, barred and diſcharged by Releaſe, and fo 
alſo may rights and titles to goods and chattels, Allq all Acti- 
ons real, perſanal and mixt, may be given, diſcharged or extin& 
by Releaſe; for howſoever richts and titles of entry cannot 
be granted By a& of the party, nor any ation may be granted 
from one man to another by act of the law or the party; yer 
all theſe may be releaſed to the terretenant, And aright toa 

| d | Lreetold 


A 


4.What things 
m ay be releai- 
'ed. Or nor. 
And how. 


EM WED 
Freehold or inheritance, Seigniory or rent i preſents or ſwrwro may 
be releaſed five manner of ways, andthe firſt three ways without 
any privity at all. - 1. To the Tenant of the Freehold in Deed or 
in Law. 2. To him in the remainder. 3, To himin reverſion: 
The other two ways in-reſpe& of privity without any eſtate or 
right, as by Demandant to Couchee, Donor to Donee, after the 
Donee hath diſcontinued. 

Alſo Conditions annexed ts eſtates,powers of revocation of uſes, 1117: 3+ 
Warranties, Covenants, Tenures, Services, Rents, Commons and 0- toro. 
-ther profits to be taken out of lands, may be diſcharged, extinguiſh- 
edand determined by releaſe to the Tenant of the land, oc. 

Alſo poſſibilities of land, &c- if they be near and common poſſi- Co 10 47; 
bilities, albeit they be not grantable over to another perſon, yet may 3.33%, 
they be releaſed to him that hath the preſent eſtate of the land. And ſuper Lie, 
therefore if a man poſſeſſed of a term deviſe it to «F for life, the - PRE 
remainder to B and his Heirs males during the term ; in this caſe Nie 57: 
albeit B may not grant his intereſt over, yet he may releaſe to A. :,,, Þ 
| Andif A deviſeto F twenty pound when he comes to the ape of 
twenty four years, and die, in this caſe'B after he is of the age of 
twenty one years may releaſe this Legacy. * | 

So a Covenant to do a future at may be releaſed before it be- 
broken. And it ſeems alſo the Convſee of a Statute or Recogniſance 
may releaſe to a Feoffee of part of the land, and fo bar himſelf of 
the execution of that land. And if I grant to 7 S that ifhe do ſuch- 

a thing be ſhall have an annuity of twenty pound during life ; 

in this caſe it ſeems ] $ may releaſe this before the Condition be- 
rformed. | 

And if T make a Feoffment to 1 to divers uſes with power-to: 

revoke it; I may releaſethis power to one that hath aneftace of 
Freehold in poſſeſſion, reverſion or remainder in the land. And' 
yet if I make a Feoffment to / FS with proviſo, that if B revoke. 
that the uſes ſhall ceaſe; in thiscaſe 8 cannot releaſe this power, 
Anda remote poſlibility that is altogether incertain, cannot be- 
releaſed. And therefore if the Son of the Diſſciſce releaſe to the 
Diſſeiſor in the life time of his Father, this Releaſe is void And 
ſo if the Conuſee of a Statute releaſe his right co the land of the 
Conufor before execution; this Releaſe is void. And fo if a Plaintiff 
releaſe to a Bay} inthe Kings Bench before Judgement given, this 

Releaſe is void. 

So if one promiſe to. pay me ten pound upon: the ſurrender of Adjudge 
my land to him, and thar if he ſhall ſell it for above ffty pound, that 7 Ho S 
then he ſhall pay me ten pound more, and I releaſe this to himbe- * 
fore he do ſell it, and before I do ſurrender , in this caſe this doth: 


not releaſe the ſecond promiſe, becauſe it is not releaſable. Y 
iP SR AlQs 


Gd "eo WE ale 2 Mt Re. 
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|) Seelnf® Alſo Debts es, and other duties may be releaſed and dif- 
an charged thereby, fore or after they become due. And therefore a 
» rentor annuity may be releaſed before the day of payment, and fo 
alſo may a debt due by Obligation : _ Executions, -Re- 
cogniſances, and the like by apt words be diſcharged by Releaſe: 

If the Charge or Duty grow by record,the Diſcharge and Releaſe _ and at 
thereof muſt be by record alſo. Andif it grow by writing, the Mem ug 
Diſcharge and Releaſe muſt be by writing alſo. Nib#eſt magi v4 things may be 
tions Conſentaneum quam codem mode quodgue diffelvere quo confla- celeaſcd. 
rxm eſt. And therefore a duty growing by a verbal agreement 
may in ſome caſes be releaſed by words without writing, Burt re- 
gularly Lands and Tenements cannot be given, aor Rights and Ti- | 
tles to Lands, and ARions be diſcharged by Releaſe without a Deed 
in writing 

co.ſfuper A Releaſe that doth enure by way of mitrer le eftate,mitter le droit, Condition, 
oit-274. or extinguiſhment, may be made upon condition, or with a defea- Defealance, . 
>18, © ſance, fo as the condition or defeaſance be contained in the Releaſe, 
Lir.467. or delivered at the ſame time with ic : for no defeaſance made after 
214.5.24, Can avoid the force of a Releaſe made before. And yet a Releaſe may 
be delivered as aneſcrow, and fo the force of it may be ſuſpended 
for a time. Burt a Releaſe of a condition may not be made upona 
condicion. Nor may a Releaſe of a Chattel be upon a condition ſub- 
ſequent, but it may be upon a condition precedent. 
CuriaB.R Andtherefore if a man releaſe a Debe to another upon condition 
Bariies & that the Releſſor may have ſuch a debt owing from a third perſon 
Perkscaie tO the,Reſleſlee , this is a good condition. 
1.72; AReleaſe ofall Actions may be made until a time paſt, as until 
Co. tuper the firſt of Afay' laſt, or until the day of thedate of the Releaſe : 
13/4. andthis will diſcharge all Actions till then, and c.one after. But a Re- 
467, leaſe cannot be made ofa r'ght or ation for a part of an eſtate, or 
for a time onely, as for one year, or until Aichae/mas next, or the 
like, for a Releaſe of ſuch a thing for one day, or for one hour, isa , hatRe: 
Releaſe of it for ever. And yet a man may releaſe his right ina part ed. _= = 
of the land. And therefore if a man be difſeiſed of two acres, he may wage of <A 
Adjudged releaſe his right inone of them and enter into the other acre. Alſo or renements. 
pakiey® a Releaſe in the nature ofan Acquittance may be of part of a Debt. And what ſkal 


Hil.9 Car. And therefore if one be bound in an Obligation of Four hundred ow TINO 

: pound to pay two hundred pound at AMichaelmas, and at Chriſtmas, _ Or not. 
after the Obligee by his Deed releaſeth Three hundred ninty pound ang by what 
parcel of the ſaid Four hundred pound : this is a good-Releaſe words ir may 


for ſo much and no more. be made. ; 
3. When it 


*In every good Releaſe in Deed, howſoever it enure, theſe things —_— | 


are requiſite. 1, That there bea good Releſſor and a good Re- ,, pfnngof 
leſſee, and a thing tobe releaſed, 2. That the Deed be well _ Fn cſtate. 
| Y 2 ted, 


? 1 »* 
* 
/ » 
* 
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1 InreſpeR of Releaſe good. | 1. Ke that doth make the Releaſe, muſt have 
rhe <flate of ſuch aneltate in himlelf , as out of which ſuch an eſtate may be 


the Reletlor, 


eurcender. } 


2.In reſpec of 


derived and granted to the Releſlee, as is intended by the Releaſe : 
As ifhe have the reverſion in fee ef lands, he may releaſe to a Te- 


nant for years, and thereby encreaſe his eſtate to an eſtate for lie 


or in tail, orhe may paſs his whole Fee ſimple by the Releaſe. But 
if there be Lefſlee for years, regdring rent, and the reverſion is grant- 
ed for life, rhe remainder over in fee, and the Grantee of the rever- 
ſion releaſe all his right to him in remainder, and then he in the re- 
mainder grant the reverſion, and the Tenant for life rele: ſe to the 
Grantee alſo : In this caſe it ſeems both theſe Releaſes are void, 
and cannot enure as Releaſes, howbeic it may beif they have words 
of ſurrender in them, they may enure as Surrenders, So if there 
be Leſſee for years), the remainder 1n tail, the remainder in fee, 
and the Leflee for years being a woman, doth marry with him in 


' the remainder in fee; and ke in remainder in tz1l releaſe to him in 
"remainder in Fee, this 15a vuid Releaſe. So if Tenant for life re- 


leaſe td him in remainder 1n fee or in tail ; it ſeems this is void, and 
cannot enure asa Releaſe. So if there be Tenant for life, the re- 
mainderin tail, the remainder in fee, and he in remainder in fee, 
releaſe to the Tenant for life; this will not encreaſe his eſtate. . And 
if the Tenant in tail in this caſe releaſe to the Tenant for life, his 
eſtate ſhall be no longer increaſed hereby then for the life of the 
Tenant in tail. 

2, Heto whom the Releaſe is made muſt have fome eſtate in pol- 


the eſtare of ſeſſion in Deed or in Law, or in reverſion in Deed, in his own or an- 
him ro whom others right of the lands wherof the Releaſe is made to be as a foun- 


the Releaſe 15 


mace, 


dation for the Releaſe to ſtand upon : Fora Releaſe which muſt en- 
ure to-enlarge aneſtate, cannot work without a poſſeſſion joyned 
with an eſtate. And therefore the Releſſee mult be Leſſee for life, 
years, or Tenant by Statute Merchant, ſtaple, ele;it, or as Guardian 
1n chivalry that doth hold the land over for the value, or at leaſt he 
muſt be Tenant at will. And therefore if a man let his land to ano- 
ther for term of years, to begin preſerly, and after the Leffor or his 
Heir dothreleaſe to the Leſſee (after his entry, and being in poſſeſ- 
ſeſſion) all his right intheland; this is good to enlarge the eſtate 
according to the time ſer down in the Releaſe : But if the Releaſe 
bebefore the term begin, or after the term begin, and before the 
Leſſee haveentred, (howſoever if any rent be reſerved on the Leafe 
it may enure and be good to extinguiſh that rent ) yet it is not 
good -toinlarge the eſtate. Andyet if a Tenant for twenty years 


1n- poſſeſſion make a Leaſe to B for ten years, and B enter, and he 


in the reverſion releaſe to the firſt Leſſee for years; this isa good 
—_ Releaſe 


,—= M 
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ſed, 'delivered\&$+:- And if it rend and eaure by. way of inlarge- - 

ment ofeſtare, then theſethings-are further required to make the 
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Releaſe to enlarge theeſtate. So if a man make a Leaſe for years the 
rematnder for life or years, and the firſt Leſſee doth enter, in this 
caſea Releaſe to him in remainder is good co enlarge the eſtate. $0 
if 1 grantthe reverſion of my Tenant for life to another for life, 
and afcer releaſe to him and his Heirs, this is a good Releaſe to en- 
large the eſtate, 

Soif aman make a Leaſe for life or years to a feme ſole, and 
ſhe take a Husband, and he in the reverſion releaſe to the Husband 
and his Heirs, this is a good Releaſe to enlarge the eſtate according 
to the words of the Releaſe. Burt if the caſe be fo, that a man had 
an eltate in poſſeſſion of land, and he be now out of th: poſſeſ- 
{10n of it, and have but aright onely to it , or if he have a poſſefiion 
onely andggo eſtate, or if he have neither eſtate nor poſleflion ; tn 
theſe caſes Releaſe made to ſuch a one will not avail co enlarge 
his eſtate. | 

And therefore if a man make a Leaſe for life , the remainder for 
life, and the firſt Leſſee diet,h and the Leſſor releafe to him in re. 
mainder for life, before his entry, thisis a good Releaſe to enlarge 
his eſtate, fer he hath an eſtate of Freehold in law, capable of en- 
largement by Releaſe before entry. But if there be Leflee for life, the 
remainder for life, the remainder in tail, the remainder in fee, and 
the Leſſee for life is difſeiſed, and during the poſſeſſion of the Diſſei- 
for he that hath righr,doth releaſe to one of them in the remainder; 

this is void. So if lands be given intail, or leaſed for life, and the Do- 
nee or Leſſee is diſſeiſed, and during the poſſeſſion of the Diſlſeifor, 
the Donor or Leſlor doth releaſe all his right te the Donee or Leſlee, 
this is void, and will not enlarge his eſtate, howbeit if there be any 
rent reſerved on the eſtate, it will extinguiſh the rent: So if the Te- 
nant by the curteſie grant over his eſtate, and after he in reverſion 
doth releale to the Tenant by the curtelie,. in this caſe his Releaſe is 
void,and will not enlarge his eſtate: So if an Infant make a Leaſe for 
life, and the Leſſee granteth the eſtate over with Warranty and the 

Infant at full age doth bring a Dam fait infre etatem, and the Te- 

nant doth vouch the Grantor, who doth enter into the Warranty, 

and the Demandant being the Infant, doth releaſe to him and his 


Heirs; this will not enlarge his eſtate, for in truth he had no eſtate 


before, and that which is not cannot be enlarged, Andif Leflee 
for lifeor years, releaſe to him in remainder or reverſion ; this 
cannot be good as a Releaſe, howbeit if there be apt words, it 
may amount toa Surrender. And if a man-have onely an occu- 


pation of land! as Tenant at ſufferance,, as when a Leſlee for years 
doth hold over his term, or the like, no Releaſe to him can work 
any enlargement of eſtate, for albeit he have a poſſeſſion , yet 


hath he no eſtate, and beſides in this caſe there is no jm 
wW 


Y 3 ich 


= =, q Þ 
EE” 0 7" a di a © 
«7; 
#0 
-£ "5 { 
by - 


z.1n"refped of which is the third thing required in theſe Releaſes. 
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For as in all Co.ſuper 

theſe Releaſes that enure by way of encreaſe or paſſing an eſtate, 1;r. 32%: 

there muſt be ſome eſtate in the Relefſor and the Releflee, fo there 46". 

muſt be ſome privity in eſtate between them at the time of the Re- 

leaſe made, for an eſtate without privity is rot ſufficient, And 

therefore it muſt be, between Donor and Donee, Leſſor and Leſſee, 

and the like,as in the caſes before, between him in the reverſion and 

the Leſſee for life or years, tenant by Statute Merchant or Staple,or 

by Elegit, or Guardian in Chivalry,that keepeth the land for the va. 

Jue. And if Tenant for life leaſe for years, and heinthe reverſion, Plow. 54: 

and the Tenant for life do joyn together and releaſe to the Leſſee 

for years; thisis a good Releaſe to enlarge the eſtate. So if he _ _—_w 

in reverſion releaſe to the Hesband that hath an eſtate inthe right 

of his Wife onely for life or years; this is a good EE 8 $-oaptot 

Leſſee for y ears make a Leaſe of the land bur for part of the term, 

dhe privity continueth ſtill, and therefore a Releale to him is good 

to enlarge the eſtate. Bur if he aſſign over 4l-the term, then the 

privity 1s gone, and therefore a Releaſe made to him afcerwards is 

void :. and then a Releaſe made to the Aſſignee of the termis good 

to enlarge the eltate. Andif a Diſſeiſor make a Leaſe for life or $0 
ears, andafter he and the Diſleiſce joyn together to make a Res. Lit.5c&. 

eaſe to the Leſſee for life or years, this is a good Releaſe to en- *'** 

large the eſtate. But if the Difſeiſor in this caſe make a Leaſe for life 

or years, and the Difſziſee or he that hath right releaſe to the Te- 

nant forhifeoryears, inthis caſe the Releaſe is void for want of 

privity. And it there be Leflee for years the remainder for life, and Co. ſupec 

he in reverſion releaſe to the Leſſee for years or him in remainder © #7* 

for life, and his Heirs all his right, this is a good Releaſe to work 

an enlargement of eſtate. *o if one make a Leaſe for life, and cram 

the reverſion for life, and then the Leſſor doth releaſe to the Gran- 

teeof the reverſion and his Heirs, this is a good Releaſe to enlarge 

theeſtate of the Grantee, and here is privity enough. If A be Te- Zo: Re: 

nant. for life, the remainderto Z in tail, the remainder to C for I 

life, the remainderto 7 in fee, and ACie, and his Heir doth releaſe 

all his right to B being in poſſeſſion , this is a good Releaſe, and 

gives the fee ſimple. 

But if A make a Leaſe to Z for life,and the Leſſee maketh a Leaſe co.ſuper 
for years, and after 4 inthe life time of the Tenant for life maketh rayito 
aReleaſe to the Leſſee for years; this Releaſe is void and will not 5:6. 
enlarge his eſtate for want of privity, So ifa man make a Leaſe for 
twenty years, andthe Leſſee makea Leaſe for ten years, and the 
firſt Leſſor doth releaſe to the ſecond Leſſee and his Heirs, this 
Releaſe is void. So alſo if the Donee intail make a Leaſe for his own 
life, and the JYonor releaſe to the Leſſee and his Heirs : this Releaſe 
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is void. Soalſoif the Doneein tail make a Leaſe for his own life, 
and after the Donor releaſe to the Donee and his Heirs ; it ſeems 
this is nota good releaſe. Alſo one Joyntenant or Coparcener may 
releaſe to another, and thereby transfer all his eſtate and g:;ve the 


Perk. ea. whole intereſt unto his companion; and this is a good Releaſe to 
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paſs all his or her part of the land. And if therebe three Joynte- 
naAts in Fee, and they make a Leaſe for life, and after two of them 
releaſe all their righrin the land to the third, this is a good Releaſe. 
So if one make a Leaſe for life to another, and after he prant the 
reverito0n to ſeven, and the Tenant tor life doth atturn, and after 
four of the ſ-ven releaſe all their right to the other three, and after 
one of the three releaſe to the other two, theſe are good Releaſes. 
So if a Leaſe for years be made to two, to begin at a day to come, a 
releaſe by one of them to the other is good to give all the term and 
all che land co the Releſſee Bur it ſeems one Tenant in common can- 
not releafe to another Tenant in common. 


The fourth thing that 1s required in ſuch a Releaſeis, ſufficient , tnreſpedt of 
words in law not onely to make a Releaſe (which is required in all che words 
re'eaſes) but alſo to raiſe and create a new ettate. For this therefore whereby ir is 
know, that all Releaſes i of what kind ſoever) are commonly made Wa): 
by theſe words, Remiſiſſe, Relix4ſſe, & quictum clamaſſe, as being 
the mott antient and 11gnifcant words to this purpoſe. And amongtt 
theſe the words Re/ea/e 1s the molt eff2ual word, as that which 
doth include the other ewo, and as that which is the proper and 
peculiar word for this kinde of conveyance. But there are other 
words alſo by which a Releaſe may be made, as Rexanciare, Acqui- 
etare, cc. And therefore it is held that if one have common in a. 
nothers land, and he by Deed relezſe it to him thus, Rexzxtio come 
mMunianm meam, Cc thisis a g00d Releaſe. And ifthe Leſſor do but 
grant to his Leſſee for life that he ſhall be diſcharged of the rent, 
this is a good Releaſe of the rent. And it is a rule, That by what 
words a debt or duty may be created, by words of a contrary ſig- 
nification it may bereleaſed. And therefore if oze do knowledge 
himſelf co be ſatisfied and diſcharged a debt, this is a good Releaſe 
of the debt. And for words to raiſe the eſtate, it is uſual and moſt 
ſafe to ſpecifie inthe Deed what eſtate he to whom the Releaſe is 
made ſhall have; and in moſt cales this is needful : For it is pene- 
rally true, That when a Releaſe doth enurg by way of enlargment of 
eſtate, no inheritance in Fee {imple or Fee tail can paſs withour apt 
words of inheritance. And therefore if I makea Leaſe of landco 
another for his life, and aſter I releaſe to him- ajl my right without 
more ſaying in the Releafe : bereby, his eſtate is not enlarged, 

Bur if I releaſe to him and his Heirs; by this he. hath a Fee ſimple 
| Y 4 And 
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A Releaſe. 
Andif.I releaſe to him and the Heirs of his body: by this he hath 
aneſtate tail. But wherea Releaſe worketh by way of Aſitter le 
eſtate, there in ſome caſes there needs not -any words of inheritance, 
asin caſes where Releaſes are made between Joyntenants and Co- 
parcenors, as where a joynt eſtate is made to the Husband and Wife, 
and a third perſon and their Heirs, and the third perſon doth 
releaſe all his right to the Husband alone, or the Wife alone. 

So if there be three Joyntenants, and one of them doth releaſe 
ro one of the other two; in all theſe and ſuch like caſes there 
needs not any Jimitation of the eſtate, for the Releaſe is good with- 
Our it. 

IneverygoodReleaſe in D:ed, that doth tend and enure to give 
diſcharge, or extinguiſh any right or title of lands, it is alſo further 


way of paſſing requiſite. 


and extin- 
guiſhment of a 
right or title 
onely. 
1.In reſpect 
of the eſtate 
of the Releſ- 
for. 


1. That he that doth make it hath at the time of the Releaſe made, 
ſomeright or title to releaſe, As where one doth difleiſe me of land, 
andI rel-aſe to him all my right in the land this is a good Releaſe. 
So if one difſeiſe my Tenant for life, and I { being the next in re- 
mainder or reverſ1on in Fee ) do- releaſe to him that did make the 
Diſſeifin; this is a good Releaſe. So if the Husband make a Leaſe 
for life, and then takea Wife and dieth, and the Wife releaſe her 
dower to him 1n reverſion, this is a good Releaſe. And ſo alſo if af- 
ter the marriage a man make a Leaſe for life, the remainder in fee, 
and ſhe releaſe all her right to him in remainder in fee, or to him in 
reverſion, this is a good Releaſe, and will bar her for ever. 


And therefore if the Releſſor have onely a poſſibility of a right, Lit.Seet 
446. Cos 
cient to make the releaſe good, And therefore if the Father be dil- Cuper Lit. 


ſeifed, and the Son before his Fathers death releaſe all his right ** 


or a right happen to come to him after the releaſe, this is not ſuffi- 


to the Diſſeiſor, and after the Father dieth, fo that theright doth 
deſcend , this is no good Releaſe to bar the Releflor of his right. 
So if there be Grandfather, Father and Son, and the Father diſleiſe 
the Grandfather, 'and make a Feoffment, and the Son releaſe in the 
life time of his Father, and after the Father and Grandfather die ; 
this Releaſe in this caſe will not bar him. Soif a Leaſe be made for 


Chap. 16; 


i 


Lir.SeQ. 
466. 
Co.ſ{uper 
Lit. 26g. 
C0,5.70s 
F220 t-InT, 
8.15h 


life, the remainder to the right Heirs of /F, and the Leſſee is dif. ©*'9:57- 


ſeiſed, andthe eldeſt Son of 7 S living, his Father doth releaſe to 


the Diſſeiſor, this Releaſe is void, So if the Conuſee of a Statute, ec. G0.5-70, 


do reteaſe to the Conulor all his right in the land, this is void,and he 
may ſne execution after notwithſtanding. Or if the Relefſor have 


onely a power, this.is not ſufficient tomake a Releaſe good. And co. ſuper - 
therefore if a man by his Will deviſe that his Executor ſhall ſell his #25: 


land, and dieth, and the Executors releaſe all their right and title in 
che landto their Heir ; this is void, 
| 2. In 
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= - 2. Inall caſes of a Releaſe of a bare right of a Freehold in lands 2.1n reſpeRt of 
+ ** or tenements, he to whom the Releaſe is made, muſt at the time of #h* cſlare of 
the making thereof in any caſe have the Freehold in Deed or in law neo 
in poſſeſſion or ſome ſtate in remainder or reverſion in Deed ( and made. 
not in right only) in Fee ſimple, Fee tail, or for life of the lands 
whereof the Releaſe is made : For rights of Entry, and Actions, and 
the like, are not to be transferred to ſtrangers, but are thus to be 
releaſed, and ſuch Releaſes are good, As it the Diſſeiſee releaſe to 
the Diſſeiſor himſelf who hath the Freehold in Deed, or to the Heir 
of the Diſſeiſor beſore his entry, who hath the Freehold in Law, or 
to the Leſſee for life of the Diſſeiſor : theſe Releaſes are good. $0 
if a Diſſeiſor make a Leaſeto A and his Heirs during the life of FB, 
and A die, and the Diſſeiſee releaſe to his Heir before his entry, this 
1s a £00d Releaſe, 
So if a Fine /#r conu#/ance de aroit cum ces, Cc. Or [ur conn/ance 
Co, P* de droit only (which is a Feoftment on record } be levied, or if Te- 
295. nant for life, by agreement of him in the reverſion, ſurrender to him 
1; inthereverſion, or if a mando bargain and ſell his land by Deedin- 
1H. 6.4, dented and inrolled, or uſes are raiſed by Covenant on good conſi- 
Dir 39%. derations; inall theſe caſes the Conuſee, him in reverſion, Bargai- 
nee, and ceſtai gue uſe, have a Freehold inlaw 1n them before en- 
try. And therefore a Releaſe to them of the right of the land by 
Lic. fea, Dim that hath it is good, and will bar che Releſlor. But otherwiſe 
449. it is1n caſes of Exchange, Partition, or upon Livery within the view, 
for in theſe caſes no Releaſe is g00d until an actual entry made, 
for till then they have neither Freehold in right nor law. So if a 
Diſſeifor make a gift in tail, or Leaſe for life or years of the land, 
and keep the reverſion, and then the Diſſeiſee or his Heirrreleaſe to 
the Diſleiſor all his right ; thisis a good Releaſe to bar his right for 
Co, ſuper EVET- So if the Heir of the Diſſeiſor be defſeiſed, and the firſt Difet- 
Lir, 266, ſee do after releaſe to him all his right : this is a good Releaſe to 
= os bar him. So if a Donee in tail diſcontinue in fee, and the Donor 
'** releaſe tothe Diſcontinuee and die; thisis a good Releaſe againſt 
the Donor, So ifthe Donee in tail be difleiſed, and after the Donor x-x,jnguith- 
releaſe to the Donee all his right, this is good : but in this caſe menc. 
nothing of the reverſion will paſs by the Releaſe: for the Donee 
hadchen nothing but a right. But if any rent be reſerved or the 
eſtate tail, the rent is gone by the Releaſe. So if a Leaſe bermade to 
one for life rendring rent, and the Leſſee is difſeiſed, and:the Leffor 
releaſe to the Releſſee and his Heirs all. bigright:- in-chis caſe albeir 
the rent be exttn&; yet nothing of the right of the reverſion-doth 
paſs. And yet if a woman that hath a right of dower releaſe 'to the 
Guardian in Chivalry, this is a good Releaſe, and her right ortitle 
of dower isgone, Butaf a-Diſſciſor make a Leaſe for years, _ | 
5 Bs | Difleiſee - 


Chap. 
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Diſleiſee releaſe to the Leſſee for years., this Releaſe is void becauſe 
he hath no Freehold. Bur 1t he make a Leaſe for life, and the Diſfei- 
ſee releaſe to the Leſlee for life, this.is a cood Releaſe. So alſo a 
Releaſe to the Diſleiſor afterthe Leafe tor years made, is good, And 
if Leſſee for years be oulted, and he in the reverſion difſeiſed, and 
the Diſſeiſor make a Leaſe for years, and the f(t Leſſee releaſe to 
him. this is a g00d Relealſe.. Alſo in ſome caſes a Releaſe made to 
one that hath neither Freehold in deed, nor Freehold in Law,is good 
when he hath an eltate in reveri:on or remainder, as in the caſe be. 
fore, where the Releaſe is made by the Diſleifee to the Difleiſor af- 
ter he hath made an eſtate for life. So if the Demandant ina real 
aQion releaſe to the Tenant that comes tn by receipt upon a prayer 
of aid, or voucher upon a Warranty, th's is good. And yetif it be 
before the receipt,or entry into the warranty, or it be by any other 
beſides the Demandan:, it is void. So if the Tenant 1na real a&10n 
alien hanging the precipe qzcd reddat againit him, and after alie- 
nation the Plaintiff releaſeall his right in the land co him, this is a 
00d Releaſe. So ifa Diſlſeiſor make a Leate tor life, the remainder 
to another for life, the remainder to a third in tail, the remainder 
tro a fourch in fee, and the Dilleiſee releaſe to either of them in re- 
mainder, this is a good Releaſe. Bur if in this caſe Tenant for life 
be diſſeiſed, and after he thar hath right (the poſſeſſion being in 


the Diſſciſor ) doth releaſe to either of them in remainder, this 1sa co, (er 
pect of void Releaſe. Bur inall the caſes of a Releale of a bare right to him rot. 
that hath an eſtate.of a Freehold in Decd or in Law,generally there 26mg 


needs no privity to make the Releaſe good: as in the caſes before £9.10.48. 


of a Relzaſe made to the Tenant for life of the Difſeifor, and them 
that follow. For if Tenant for life make a Leaſe to another for life of 
the Leſſee, the remainder over in Fee, and the firſt Leſſor releaſe all 
his right to him to whom the Tenant made the Leaſe for life, this is 
a good Releaſe and a perpetual Bar, albeit the Releaſe be not to him 
and bis Heirs. And ſo it is incaſe of a reverſion. 

If Leſſee for years be ouſted, and he in thereverſion{diſleiſed, and 
the Diſſeiſor make a Leaſe for years, and the Leflee that is ouſted 
doth Releaſe to the Leſſee or the Diſſeiſor, this is a good Releaſe. 
And yet if the Diſlciſee do releaſe to the Leſſee for years of the Diſ- 
ſeiſor, this 1s void. 

If Leſſee for a thouſand years be ouſted by the Leſſor,and he make 
a Leaſe for two years, and the Leſſee for a thouſand years releaſe un- 
ro him, this is a good Releaſe. But if a Leſſor diſſeiſe his Leflee for 
life, and make a Leaſe for a thouſand years, and the Leſlee for life re- 
leaſeto this Leſlee of a thouſand years,this is void. 


= 
19, 


C2, ſuper 
Lit, 265, 


Lit,ſe&. 
434,449, 
45923351. 
CO.S.L51, 


If one be diſſeiſed, and after another doth difſeiſe him, and the Co. ſuper 


L 


It, 297, 


Diſſeiſee releaſe to the laſt Diſſeiſor, this is a good Releaſe. $0 if A ric. rec; 


ifleiſe 473: 479 » 
a fle . 471,478. 
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diſſeiſe B, who infeoffeth C with Warranty, who infeoffeth D with 
Warranty, and F difſeiſeth D to whom P the firſt Diſſeiſee relea. 
| ſeth, thisisa good Releaſe, and doth defeat all the mean eſtates 
and warranties. So if my Difſſeiſor leaſe for life, and the Leſſee for 
life alien in Fee, and [releaſe to the Alience all my right, ec. this is 
a c00d Releaſe, and will bar me of my entry : (ak if my entry be % 
one, as if T leaſe for life, and my Leſſee bediffeiſed, and that Dif- 
ifor is diſſeiſed, and I releaſe to the ſecond Difſeifor ; in this caſe 
the firſt Difſeiſor may enter upon the ſecond. So if my Diſſeiſor in 
the caſe aforeſaid make a Leaſe for life, and the Leſſee for life maketh 
a Feoffment to two, and I releaſe to one of the Feoffees, this is a 
good Releaſe,and will bar me and my Difleiſor alſo. So if Tenant for 
life, let the land to another for the life of the Leſſee, the remainder 
to another in fee, and the Leſſor releaſe to his Tenant for life, this 
15a S00d Releaſe 
If one that hath a Son within age be difſeiſed and die, and the 
Diſleiſor die ſeiſed, and the land deſcend to his Heir, and a ſtranger 
abate, to whom the ſon when he comes of age doth releaſe ; this 
isagood Releaſe. So if one bediſſeiſed by an Infant which doth 
alien in fee; andthe Alience die ſeiſed, and his Heir entreth, the 
Diſleifor being within age, and the Diſſeiſee releaſe to the Heir of 
the Alienee, this is a good Releaſe Bur where aninheritance or an 
eſtate for life is releaſed to one that is but Tenant for years, the Re- 
Co.10.48. leaſe is not good without privity. And therefore 1f Tenant for life 
or in fee, releaſe to the Leſſee for years of his Difſeiſor , this is not 
£00d- But the Releaſe of a term of yearsto the Leſſee for years of 
| him that doth eje him, is good enough without privity, as in the 
caſe before. 
Co.ſuper But here note, that in caſes of a void Releaſe of a right to an in- 
Lit, 265. heritance or Freehold, where there is a Warranty contained in the 
deed, the Warranty may be good, and beu{ed by way of redutter, 
aldeit the Releaſe be void. As ifthe Son of the Diſleiſee releaſe with 
Warranty inthe |'fe time of his Father, or there be Granulather,Fa- 
ther and Soil, and the Father difſeiſe the Grandfather, and make a 
Leaſe with warranty and die; in both theſetaſes zlbeic the Son be 
not barred by the Releaſe, yet he is barred by the Warranty. 
Co.ſuper 4. Such words as will makea good Releaſe in the caſes of Re- in reſped of: 
*T Se leaſes that enure by way of enlargement of eftate, will make a the words 
'_ _ goodReleaſeinthele caſes. And note that this kinde of Releaſe is _ Ae: 
co0d without any limitation or ſpecifying of the eſtate, for by a 
Releaſe of all a mans right, without ſaying To have and to hold to » 
him and. his Heirs, &*c, in'all the.cafes before, he that makes the 
Releaſe is barred of his right for ever, for if I be ſeiſed of an eltare 
:n fee by wrong, , and he that hath right releaſe to. me all his right, 
albeit . 
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albeit it be but ſor one hour, yer this is a good Releaſe for ever. 
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7. What Re- Tf therebe Lord and Tenant, and the Lord releaſe to the Tenant Lit» Se F 
teaſes may be 111 his right that he hath in che Seigniory, or all his right that he 48. 


0. ſuper 


s j- 1 wy _ bach inthe land, 5c. this is a good Releaſe to extingniſh the Seigni- ce. 280, 
what ſhall be OrY. And inthis caſe there needs no words of inheritance or limi- 9% 
ſaid a good ration, for by releaſe of allthe right in the Seigniory, the ſame is 5, 
l madly S extindt for ever, without ſaying [ to him and his Heirs ] Andyet 
thin or 2, in this caſe the Lord may by apt words releaſe. his Seigniory to the 
And ;by whar Tenant onely in tail or for life, and ir ſhall be good ſo long. But 
words. if a Lord grant to his Tenant that he ſhall do his ſuit to another 
Ofa ſeigniory, Manor of the Lords, or that the Tenant ſhall give him yearly twelye 
- nah » pence for his ſuit: this grant will not extinguiſh and determine the 
the like ſervices or tenure. | 
Tf there be Lord and Tenant, and Tenant be difſeifed, and = _ 
after the Lord releaſe all his righr, ec. to the Tenant : by this Re- Co. 10.54. 
leaſe the Service or Seigniory is extin@ : for albeit a right regular. {9 © 
ly cannot be releaſed to him that hath but a bareright , yet a Seig- 
niory may be releaſed and extinct to him that hath but a bare right 
inthe land. But if the Tenant make a Feofiment in Fee, and then 
the Lord releaſe all his right, &c. tothe Tenant, this is not good 
co extinguith the ſetgniory or ſervices, but it will diſcharge all the 
arrearages. 
If a rent-charge, common of paſture, or any other profit ap- Lit. Set: 
prender be iſſuing out of my land, and he that hath ir doth releaſe ;;7. w_ 
ittome; thisisa good Releaſe and will extinguiſh it. But if I be Co-ſuper 
diſſeiſed of the land, and have bur a right at the time of the Releaſe tie 
made : the Releaſe is not good, as it is in the caſe of a rent-ſervice 455446: 
and a ſeigniory. Burt if lands be given to me in tail, or for life ren- Lic. 273. 
dring rent, and be diffeiſed, and after the Donor releaſe to me 
all his right inthe land, this isa good Releaſe and ſhall extinguiſh 
the rent, So if inthis caſe whereTam Tenant in tail, and I make a 
Feoffment in Fee rendring rent, and after I releaſe to the Feoffee , 
this isa good Releaſe, and hereby the rent is extin&, And if two 
Coparcenors be'of a rent, and one of them take the terretenant to 
Husband, and after either of them releaſe, theſe Releaſes will be 
00d. 
If onedifſeiſe me of land, and then grant a rent-charge out of *i*-{c@: 
the land, and I reciting the ſame, grant Releaſe to the Grantee : this Go. ſuper 
Releaſe it ſeems is good, and will bar me fo, as after my re-entry 1 i 300- 
ſhall not be able to avoidit. 
_— If two havethe grant of the next Advowſon or Avoidance of a co. ſuper 
5 Church, before it be void, one of them may releaſe tothe other, Lit. 270- 


but afterwards they cannot, 
If 
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L. 3 ©0.1. 113, If 4 make a Feoffinent in fee, gift in tail, Leaſe for life of years to Of a Conditi®.” 
"FN, $54 3 oncondition, that upon ſuch a contingent it ſhall be* void : in 9 | 
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ey this caſe 4 may before the condition broken, releaſe all his right in 
the land, or releaſe the condition to B, and this wifl be good to 
make the eſtate abſolute and to diſcharge the condition. So if a 
Feoffee on condition make a Fift in tail or Leaſe for life, and after 
the Feoffor releaſe to the Donee or Leſſee ; this-1s a good Releaſe to 
diſcharge the condition. So if a Copy holder ſurrender to the uſe 
of another on condition, and this is preſented to be without con- 
dition, and after the Surrendror doth releaſe to him to whoſe uſe 
* the Surrender was made all his right, &c. this is a good Releaſe, and 
doth extinguiſh the condition. But if a Diſſeiſor make a Feoffment 
on condition, and the Diſſciſee releaſe to the Feoffee on condition ; 
howſoever this doth bar the right of the Diſleiſee, yet it doth not 
diſcharge the condition. - 
Co.1.112, Where a power or authority is ſuch, that doth reſpec the gf ; pgwer of 
"13,173 benefit of the Leſſor, as in the uſual caſes of power of rerocati- Revocation. 
"FE on of uſes, when the Feoffor, ec. hath. power to alter, change, 
determine or revoke the uſes being intended for his benefit, and 
he releaſe to any one that hath a Freehold in poſſeſſion, reverſion 
or remainder, by the former limitation : This is a good Releaſe, 
and doth extinguiſh the power, and make the eſtates that were 
before defeaſible abſolute, and he doth ſeclude him from any 
power of alteration or revocation. But if the power be colJla- 
reral, or to the uſe of a ſtranger, ard nothing to the benefit of 
him that makes the Releaſe: As if 4 makea Feoffment to B to 
divers uſes, provided that Z ſhall revoke the uſes, and ZB teleaſe 
ro any one of them that hath a uſe, this doth not extinguiſh the 
power, as in caſe where the power is given to eF, and. 4 doth 
SR releaſe it. h 
leaſe 88, If a Feoffment be made with Warranty, and the Feoflee releaſe 
» H.7.29. the warranty , this doth extinct it. And fo it is of other warran. 
* 3**"* ties. But if Tenant in tail releaſe the warranty annexed to his eſtare 
tail, this doth not extinguiſh the warranty. ata 
Any man may rehab any debt or duty due to himſelf. Alfo a — | 
man may diſcharge or rekaſe any thirg , or any wrong done yerfonal. 
to his Wife before or after the marriage. And therefore if a tre 1.1n reſp«Rtof + 
paſs were done, or a promiſe were made to my Wife before the the perſons. 
marriage, I may at any time during the marriage releaſe this. So | 
if any wrong be-done, or qbligation, ſtatute, or.-promiſe made to a —W 
her alone, or to herand me together at any.,time during the mar- iq 
riage; T alone may xeleaſe and diſcharge. this. Andif my Wife bes 
an Executrix to any other man, I may relcale any debt or duty due | 
to the Teſtator, | 
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ceive, it isa void Releaſe, And regularly the Releaſe of an Infant is 


A Feleaſe. Chap.19, © 
And if a Lepacy be given to a woman ſole to be paid at Afjichael- Per >: 
94 next, and I marry bt and I releaſe the Legacy before the day : BR, Me Pp) | 
ic ſeems by this the Legacy 1s gone. C045.27. | 
An Infant Executor may releaſe a debt duly paid unto him of { 
the Teſtators. debt. But if he releaſe that which he doth notre. 


void. 


_ ;2.1nreſpetof AnExecutor before probate of the Will may releaſe a debt or du: co. 5.17. 


; the time. 


of ations. 


8. What ſhall 
be ſaid a Re- 


ry due to the Teſtator, and this Releaſe is good to bar him 9. 39. 
A future or contingent promiſe may be releaſed and diſcharged Trin.4jac. 


before the contingent happen, in Elcons 


cale, 


A debt on an obligation or rent may alſo be releaſed before the 
day of payment, as well as after, but not by the ſame words. And 


therefore if one promiſe to 7 S thatupon the ſurrender of 7 $ he 


will pay himan hundred and ten pound, and after the promiſe and 

before the Surrender he releaſe this debt; this duth diſchar 

the debt. Bur if the promiſe be that if the Surrendree ſhall ſell «x 

land, and ſhall have five hundred pound, that then he ſhall pay the 
Eurrendror an hundred pound more, and the Surrendror before 

ſale releaſe this ſum, this is no diſcharge of it. And yet a releaſe 

of the promiſe is a diſcharge of it. And if «F promiſe to me, ni. 614, 
that if 7 $ do not pay me an hundred pound 1. OFbr4 , that BN. 55 


he doth owe me, that 4 will pay me the hundred pound 1. Ne- Hics. 
vembru, and 1 10. Seprembru releaſe to him this debt, or all ARi- 


ens and Demands; in this caſe this Releaſe is not good to diſcharge 


this promiſe, But by a releaſe of the promiſe, the ſame is dif- 
charged. 

If a man reſeaſeto another all Actions, and do not ſay fur. Bro. re- 
ther which he hath againſt him; thisis as good a Releaſe as if '***© 29+ 
theſe words were inſerted, Omuod neceſſario ſubinteligit wy non 
deeſt. 

- all theſe Releaſes muſt be made by apt words and ſuch as law Co-5.53- 
ſhall judge ſufficient for that parpoſe. 

And inall theſe caſes care muſt be had there be no miſtakes: for «.., xe. 
miſtakes will make Releaſes and Confirmations void as well as other leaſe 56, 
Grants. And therefore if 4 make a Releaſe to Z inthis manner: ** 
Noveritis, &-c. me A deB remiſiſſe, 5c. B omnes attiones quas idem 
B haber verſus A, whereas it ſhould be guas idew A habet ver/mu B : 
this Releaſe is void. 


If there be Lord and Tenant, and the Lord purchaſe the tenancy, «., ſuper 
by this means the ſervices are releaſed and extin& in Law. And if Lit. 264: 


leaſe in L2W- the Lord diffeiſe his Tenant, and make a Feoffinent in Fee by Deed 


Or not. And 
how- 


or witkout Deed ; this is a Releaſe in law of the Seigniory, 


Of aScigniory Tf 


ce 


.—_ : 
, " 
» o 
4 p 


' Chap.yg. #Fgledſe. © 
Co. Idem. Jf a Diſſciſee difſeiſe the Heir of the Diſſeifor, and make a Feoff- of a righs ty 
ment with or without a Deed : this is a Releaſe in Fee in Law of the 14nd: 
right. And if he make a Leaſe for life, this is a Releaſe in Law of the 
right, ſo long as the Leaſe doth laſt. | 
" If a Creditor, as an Obligee, or the like, make a Debtor, as the (;, right of 
Co. ſuper Oligor,c#c. his Executor ; by this means the ation is releaſed by aR acion, 
$494 of law, and yet the duty remains ſtill, for the Executor may retain 
21E. 4. 2: ſo much of the goods of the Teſtator. And if the Creditor be a wo- 
man, and ſhe marry with the Debtor , by this the debt is releaſed 
in Law. And if there be two Obligees or Debtees, and one of them 
being a woman, is married to the Obligor,, this.is a Releaſe in Law 
of the debt, albeit the Creditor be an Infant. | 
M. 30,% But if there be a woman Executrix to the Debtee,and ſhe take the - 
3, z CheDebtor to the Husband, thisis no Releaſe in Law, 
adiudge Andifan Obligor be made Admiziſtrator of the goods and chat. 
Co.8.136. telg of the Obligee; this is no Releaſe in Law. 


Executor, 


co.61.s, Where divers joynin any Suit or- Action torecover any perſo- g. The force 
5.22 B-o, nal thing of which they are to have the joynt benefit or intereſt and vertue of 
Rclez'34 when the law doth not compel themto joyn, there the Releaſe of !*- And howit-" 
4.4.6.3 one of them ſhall bar all the reſt. And therefore if two men joyn ww — : 
in an Action of Debt, Treſpaſs, or the like, and one of them alone __—_ | 
doth releaſe to the Defendant ; this 1s a bar tothe-other Plain- 1. inreſpeR : 
riffs alſo. So if a Statute or an Obligation be made to two or ©f the: per- 
more, and one of them releaſe it to the Conuſor or Obligor, this m_ And 
isa diſchirge of the whole duty, and a bar to the reſt, ſo that ES 
they can make no- uſe of the Statute or Obligation. Bur if divers one ſhal bind 
be charged in an Action, and they for the diſcharge of them. another. And 
ſelves onely joynin a Suit or Action, where alſo they can do no Wh<re nor. 
otherwiſe, being compel'ed by law to. joyn; in.this caſe the A —_— 
Releaſe of one of them ſhall not hurt the others. Andcherefore t, one. ſhall 
if divers joyn ina Writ of Error, Attaint,, or Audit querela, and enure to & 
one of them releaſe to the Defendant in the Writ; this will not chcrs.Or nor. . 
bar the reſt of. their .remedy, butthey may go onin their Suit nox. 
withſtanding. : 
If there be two or- more Executors; and one of them alone re- p,.caor. . 
leaſe a debt or duty co the Teſtacor. before Judgement had in a Suit, 
had by all the Executors againſt the Debtor, this will bar all the 
reſt, Bu: otherwiſe it isafter Judgement had, 
Co.ſfuper If a Writof Ward be brought to two, - and one of them releaſe, 
. 112% this ſhall not bar his. companion, but ſhall enure to his benefic, for +» 
452-47.» .. hereby he ſhall have.the whole Ward. 
Ys A Releaſe.made to the Tenant in tail, or for: life, of the right _ 
350 267, to the lang, ſhall avail and enure to him. that hath a reverſ- 
Ca,8.1 514, .. ON: 


16H, 7.4, 


A , «I, bo 
Y x __"* 
_ 2 ; " -» 
I, har 7 JR 
7 . j Pe by _ ” 


una 4AQAN 


on'0r remaitider in Deed.; Andſo 2:6oxver/e:: 'A' Releaſe made to 
him that hath'a- remainder or reverſion wilt avail and enure'to 
the benefit of him that-hath rhe eſlare tail ſor life, or Fears pre- 
cedent. AS1f a Diffeifor make a Leaſe for life, and the Diſſeiſee 
releafe tothe Tenant for life; 'this ſhall enure-to the Difſeiſor. So 
if heora Tenant for life, make a Leaſe for life, rhe remainder for : 
- life, the remainder m tail, the remainder in fee, and the Diſſeiſee or 
firſt Lefſor doth releaſe all his right to any of them in remainder ; 
this ſhall enure unto, 'and benefitall the reſt. 'And if the Husband 
-make a Leaſe of his Wives land to one for life, the remainder to 

- another in fee. andthe; Wife after his dearth doth releaſe all her 
right inthe land to him in remainder, this ſhall enure to the Leſſee 
for he. 

If a Diffeiſor make a Leaſe for life, and the Diſſeiſee releaſe all ©*: fuper 
Hhisright co the Tenant for life ; this ſhall enure to the benefit of the "* 
Diſſeiſor. But if the Diffeiſee releaſe no more to the tenant for life 
but all actions : this Releaſe will not benefit him in remainder or 
reverſion after the death of the tenant for life. 

If a Diſſeifor mak? a Feoffment to two in fee, and the Diſleiſee Lit. *& 
releaſe to one of the Feoffees, this ſhall enure to both, _— 

If Tenant intail be diſſeiſed by two,and he releaſe to one of them, <,,.,.: 
this ſhall enure to both. But if the Kings Tenant be difſeiſed by -ir, 276. 
two, and he releaſe to one of them , this ſhall not enure to the 0- 
ther. So if two Joyntenants make a Leaſe for life, and then difleiſe 
the Tenant for life, and he releaſe to one of them, in this caſe his 
companton ſhall have no benefit by it. 

If Tenant in fee ſimple be difſeiſed by two, or two do abate or ris. 
intrude, and he doth releaſe to one of them ; the other ſhall 4795**: 
have no benefit by this, But if Tenant for life do after a difſeifin 
done to him, releaſe to one of the Diſſeiſors, this ſhall eaure to 
both. | 

And if two Difſeifors be, and they make a Leaſe for life or years, Co.ſuper 
and after the Diſſeiſce doth releaſe to one of the Diſſeiſors this ſhall.*"* *7** 
enure tothem both, and to the benefit of the Leſſee for life alſo, 

Andif Leſſee for years be ouſted, and he in reverſion difleiſed, 
and the Lefſcereleaſe to the Diſleiſor ; the term of years is here- 
by extint, and the Diſſeiſee may take advantage of it, and enter 
preſently. . 
 Butiftwo Joyntenants in fee be diſſciſed by two Diffeiſors,and one 

of the Diſleiſces releaſe to one of the Diſſeiſors all his right, this 
ſhall enure to the other, for this extendeth but to a moity. 

If a Releaſe be made by a woman of her Dower to the Guardian co. ſuper 
s Chivalry , this ſhall enure co the Heir,and he may take advantage #2 
of it, 
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A Releaſe. A3JJ 
Tf Tenant for life be diſſeiſed by two, and he in the reverſion 
and the Tenant for life joyn in a Releaſe to one of the Diflcifors, 
this ſhall not enure to the other; Bur if they do ſeverally releaſe 
their ſeveral rights, their ſeveral Releaſes ſhall enure to both the 
Difſeiſors. 
Co. Idewm. If a Mortgage wpon condition after the condition broken be diſ- 
ſeiſed by two, and the Mortgagor that hath the title of entry, doth 
releaſe to the one Pilleiſor; this ſhall enyreto both. And like law 
is foran entry for Mortmain, or a conſent w raviſhment,&c. | 
Co. per Tf there be Lord,and two Joyntenants, ard the Lord releaſeto 
Lit. 2%. one of them . this (hall avail his companion. 
If Tenant in Fee ſimple make a Feoffment 1n Fee, and after the 
Lord releaſe to the Feoffor , this ſhall notenure to the Feoffee , to 
extinguiſh the Seigniory. But if he releaſe to the Feoffee, this 
ſhall ennre to the Feoffor to extinguiſh the Seigniory. 
Co.tuper. Tf there be Lord and Tenant, and the Tenant make a Leaſe for 
life, the remainder in Fee, and the Lord releaſe to the Tenant for 
life ; the rent is hereby wholly extinguiſhed, and he in remainder 
ſhall take advantape of it, as when the Heir of a Diſſeiſor is difſei(- 
ed,and the Difſeiſor makes a Leaſe for life, the remainder in fee,and 
the firſt Diſſeiſee doth releaſe to the Tenant for life; this ſhall en*+ 
ure by way of extinguiſhment to him in remainder, viz. to the Leſ. 
ſee for lifetirſt, and after to himin remainder. 
co.ſuper If ewo Tenants in common of land grant a rent of forty ſhil- 
Lir, 2&7. lings out of it, and the Grantee releaſe to one of them, this ſhall 
not enure to the other, But if one be Tenen' for life of lands the rt« 
verſion in fee to another, and they joyn in the grant of a rent out 
of the lands, and Grantee releaſe either to the Tenant for life, or 
to him in reverſion, this ſhall enure to the other, and extin& the 
whole rent. 
Co. Idem, If two men gain an Advowſon by uſurpation, and the right Pa- 
tron releaſe to one of them, this Releaſe ſhall enure to them both. 
Co.5.59, Iftwo be bound joyntly and ſeverally in any Obligation, or other 
ſuper Lit» Specialty, and the Obligee, g&-c. releaſe to one of them; this 
Li. Set, ſhall enure to diſcharge the other alſo, if it be a good Releaſe as to 
376, him that makes it. But otherwiſe it is in caſe of a Releaſe made by 
the King. | vo 
Andif two do a treſpaſs to another together, and he to whom it 
3s made doth releaſe it to one of them, this ſhall enure to diſcharge 
the other. 
Dier 31%. If Husband and Wife, and 7 S purchaſe to them and their Heirs The 'yucbana 
mas of the Husband, and after 7 S releaſe all hisri he in the land to the and wite. 
22% 4H, Husband , the Wife ſhall not have benefit by this, bur ir ſhall enure 
'* = tothe Husbandalone. 
$8 Z And 


Prerogative. 
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2. [nreſpect of 
:he thing re- 


Ms... — om 
A Releaſe. Chap.1g: 

And if there be two women joynt Diſſeiſereſſes, and the one take 
a Husband and the Diſſeiſee releaſe to the other ; inthis caſe the 
Husband and Wife will take no benefit by this. And if the Difſeiſee 
releafe tothe Husband, this ſhall enure to him and his Wife and the 
other woman. 

And if one that hatha rent out of my Wives land releaſe it to 
me and my Heirs, this ſhall enure by way of extinguiſhment, and 
my Wile ſhall have advantage of it. And yer if the words be [Grant 
and Releaſe] therent to the Husband and his Heirs, inthis caſe the 
Husband may take as a grant if he will. 

But here note in all theſe caſes of Releaſes, when one man will Co. ſuper 
t1keadvantage of a Releaſe made to another, he muſt have the Re. © 3*: 
leaſe to ſhew and plead. 

If Tbediſſciſed, and I rel aſe tothe Diſſciſor allaRions I have or $979 5% 
may have againſt him, this is but perſonal and ſhall not be ex. 
pounded to bar my Heir after my death of his remedy, neither will 

it bar- me of'my remedy againſt his Heir after his death, 

So if I deliver goods to another, and afterwards I releaſe to him 
all actions, and then he die : by this I am not barred fo, but 1 may 
fue hisExecutors | 

See more in { onfirmation. chap.18. Numb.7. 
A Releaſe of all ARions without any more words, is better then cg ,.. 


a Releaſe of all zRions real onely, or a Releaſe of all ations perſo- 5 on 


Of all attiens, na{ only : For by a Releaſe of aRions, or a Releaſe of all manner of (per 


a&ions without mor2 words are releaſed and diſcharged all rea]; Lir. 186, 
perſonal and mixt ations then depending, and all cauſes of ſuit for __ 


any real or perſonal thing : as:Appeals for the death of an Anceſtor, *it.se&. 


O - : . . . 2, © 
Conſpiracies, Suits by Scire facias to have. execution of a Judge- $36.512,” 
ment, detinue for Charters. $03. 


Andif two conſpire to indite me, and] releaſe to them aff a&i- 3g, 
ons, and after they go on with their conſpiracy ; by this Releaſe I 
am barred ro do any thing apainſt them. By this Releaſe alſo of all 
aQtions, a debt due to be paid upon a Statute or-an Obligation at a- 
day to come, albeit the Releaſe be before the day is diſcharged, and 
by this alſo the Statute it ſelf, if it beat any time before Execution, 
is diſcharged. 

And if one be to pay forty pound at four days, and ſome of the 
daysare paſt, and ſometo come, and the Debtee make ſuch a Re- 
kaſe; by this the whole debt is diſcharged. 

Alſo ia a Scire farias upon a Fine or Judgement, this Releaſe is a 
good plea in Bar.. 

But this releaſe of all-a&ions will not diſcharge Executions, or 
bar a man of taking out of Executions, except it be where it mult 
be Cone by Scire facias. Neither will it diſcharge or bar a _ of 
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A Releaſe. 


ſuits by Audits Dnerela, or Writ of Error to reverſe an erroneous 
judgement, neither will it diſcharge Covenants before they be bro- 
ken, nor will it diſcharge any thing for which the Leſſor had no 
cauſe of ation at the time of the Releaſe made, as if a woman have 
title of dower, and do releaſe all a&tionsto him that hath the re- 
verſion of the land after an eſtate for life; or a man is by an award 
to pay me ten pound at a day tocome, and before thetime I make 
ſucha Releaſe, orT makea Leaſe rendring rent, or an annuity is 


granted to me, and before the rent day 


I make the Leſſee or the 


Grantor ſuch a Releaſe; in theſe caſes, and by a Releaſe in theſe 
words without more, the dower, debt, rent, or annuity, is not dif- 


charged. 


And if a man have two remedies or means to-come by land, as 
aCion and entry, or by goods, as ation and ſeiſare, or thelike , in 
this caſe by a releaſe of all ations he doth not bar himſelf of the 0- 
ther remedy. Er fic e conver/o, | 

And if a man doth covenant to build an houſe, or m:ke an eſtate, 
and before the covenant broken, the Covenantee doth releaſe unto 
him all ations; by this the covenant it ſelf is not diſcharged. And 
yet after the covenant is broken, this Releaſe will diſcharge the 


ation of covenant given upon that breach. 

By a Releaſe of all a mans right into an; lands or tenements with» gf a1 righe, * 
' out more words, is releaſed and diſcharged all manner of rights 0 S 
- ation and entry theRelefſor hath to,in or agairſt the land, for there 


Is jus recuperands, proſequendi, intrandi, haber di, retinend;, per cipi- 
endji, poſſidends ; and all theſe rights, whether they acrue by Fine, 
Feoffment, deſcent or otherwiſe, are extin& and diſcharged, 6 
that if the Releſſee have gotten into the land of the Releſſor by 
wrong, by this Releaſe the wrong is diſcharged, and the Releſſce 
isin the land by good title. 
Alſo by this Releaſe are diſcharged and releaſed all titles of dower, 
and titles of entry upon a condition or alienation in mortmain. 
And if a woman have title of dower after an eſtate for life, and 
make ſuch a Releaſe to him in reverſion, this doth barr her. By 
ſuch a Releaſe alſo from the Lord to the Tenant, the ſervices are 


extint 


But this Releaſe will not bar a man of a poſlibility of a right 
that he hath at the time of the Releaſe, or of a right that ſhall 
deſcend to him afterwards. And therefore if the Conuſee of a 
Statute before execution releaſe all his right into the land to the 
terretensnt; or the Heir of the Difleiſee inthe life time of his fa- 
ther do releaſe to the Diſſeiſor all his right, .theſe Releaſes 
do not bar them. Nor will chis Releaſe bar a man of an Azsdita 
© nerela, and ſuch like things. And yet if the Tenantin areal 


£ 2 


action 


ation after the Demandant hath recovered the land, releaſe to him .7 
all his right in the land, this doth bar him of a Writ of Error for 5 
any error inthe proceeding in that ſuit. ; 43 

And if there be Lord and Tenant by Fealty and. Rent, and the Co-faper } 
Lord by his Deed reciting the tenure, doth reteaſe all his right in Dir ”_ | 
the land, ſaving his faid renty by this Relcaſe the right of the Seig- 


- niory, fave onely _— Seigniory of the Rent and Fealty,is extin&. 
And it tkeLord releaſe to the Tenant all his right to the land and 
 Seigniory, ſalve ſibi dominio ſuo,c+c. hereby the ſervices onely, not 
the tenure is extin&R. 
And if one havea rent-charge out of my land, and make ſuch a perk.sea, 
Releaſe of all his right tothe land to me that am the Terretenant $44: 
without exception of the rent; hereby the rent is extin& and gone 
for ever. 
Df all title. By a Relcaſe of all a manstitle into lands or tenements, without Kelw-48, 

; more wordsis releaſed, and diſcharged as mueh as is releaſed by the C;/&per 
releaſe of all a mans right, and both theſe Releaſes have the like 0- it: 265+ 
peration : For howſoever title ſtri&ly and properly is where a man **” 
hath lawful cauſe of entry into lands whereof another is ſeiſed, , 
for which he can have no ation, yet it is commo: ly taken more 
largely, and doth include a right alſo. And Tirn/ms eff juſta can/a 
poſſidendi quod noſtrum eſt. 

of entry or Bya Releaſe of all entries or rights of entry a man hath into ©* 5157+ 

right of cntry. lands, without more words, a man ts barred of all right or power 

| of entry into thoſe lands upon any right whatſoever. Andif a 

man have no other means to come by the land but by an entry, and 
he hath releaſed that by theſe words, he.ts barred for ever. Burt if 
one bave a doubferemedy, 25z. a-right of entry, and an action to 
recover his right by, and<hen releaſe all entries; by this he is not 
barred of his avon. | 

Of ations real By a Releaſe of all acionsreal without more words, are dif- noe 

| charged all real and mixt actions then depending, and all cauſes 493. © 
of real and mixt actions not depending. And therefore all cauſes aq oh 
of ſuing of Aſliſes, Writs of Entry, 2 mare impedit, ARtions of 115. 500- 
Waſte, and. the lixe, which the party hath at the time of the Re- [208 
leaſe made, are hereby diſcharged. But this Releaſe will not bar 389. 
him that doth make it of any cauſes of ation that ſhall ariſe and 
acrue afterwards. Neither will it bar him of an Appeal of death or 
robbery, Writ:of Error, or any ſuch like thing. Nor of any thing 
which a Releaſe of all ations will not bar. And yet when land 1s 
to þe reſtored or recovered by Judgement in a Writ of Error ; this 
Releaſe is a bar to the Writ of Error. So if a Judgement be given 
upon a falſe verdi& in a real action, a Releaſe of all ations real is 2 
_z oo: 
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leaſe 47+ char 


g H, 6. 
Lit, 


ſes is barred of his ſuit, + -_ "EI 

Alſo when by a vt of Error the Plaintiff ſhall recover or be re. 

> Pr fored tc any perſonal thing onely, as Debt, -Damage or the like : 

Lic, ſeet. asif the Plaintiff in a perſonal Action recoyer any.debt, 4. or 

59 damages, and beoutlawed after Judgement; ,.inthiscaſcin a Wric 

of Error brought by the Defendant upon The prcipal; Jager 

this Releaſe will bar him. - Buc where by a Writ of, Error the Plain- 

tiff ſhall not be reſtored to any perſona or real thing, this Releaſe 

is no bar : as if a man beoutlawed in anaRion perſonal by proceſs 

upon the original, and bring a Writof Error, and then releaſe; this 

150, bar to. him. a WI gt eo 

Lit. ſea: Tf a man by wrong take or finde my goods, orthey bedelivered 

497, 458, to him, and I releaſeco him all ations perſonal; notwithſtanding 

2% this Releaſe I mayin thiscaſe take my goods again, albeit be 

barred of. my action by this Releaſe. Neither is this Releaſe a bar 1n 

an Appeal of robbery or death. Neicher will-jt bar in any caſe where 

tir 292, A Releaſe of all ations will not bar. Neither is it any bar to an 

285, action of debt brought for an annuity, granted for a term of years 

for any arrearapes that ſhall grow due after the Releaſe. Nor for 

any rent or ſum of «mine pexe, when the Releaſe is before the ſame 

day, Or »omi»e pene happen. ' Neither is it a bar'in ſuch real aRions 

wherein damages are recoverable onely by the Statute, and not by 

the common law, as in a Writ of Dower, Entry, [wr diſſeifn in le per 
Meordanceſter, Aile, &c. 


Co.fuper By a Releaſe of all debts without more words, are diſcharged Of Debrs, 


F229” andreleaſed all debts then owing from the Releſſee to theRelefſor 


ta Querela upon eſpecialties, or otherwiſe, al debts due alſo. upon Statutes. 

- And therefore if the Conuſor himſelf, or his land, be in execution 
for the debt, and he hath ſuch a Releaſe he muſt be diſcharged : and 
ſo he cannot be upon a Releaſe of all ations, — | 

un Lit red, andthe Releſſee diſcharged of all Actions, Judgemencs, and 

wh | "  & SF - $* © > - 7 Fo 


By a Releaſe of all duties wirhout more words is a Releſfor bar- gf puties, 


. Ty ". 


A Rehedſe.” 

.._ © Executions, atſs of all Oblipar 

* execution, and the Plainciff make, him ſach a Releaſe, hereby he 

fhalt be diſcharged'of Execution,” becaufe the dury ir ſelf is diſchar- 

ged Andif there be rent or ſervicesbehind'to the Lord from his: 

enant,andrhe Lord make ſich a Releaſe to his Tenznc ; by this ic 
feems thearreatapesare releaſed. 


Of Suits. This word is ſomewhat a more large extent then ARions, for by 
a Releaſe of all Suies withour more words is releaſed and difcharged 
as much as bya Rejeaſe of all ARtions. Andhereby alſo are dif- 

happen .ull Executions inthe caſe of a Subje&:. Bur in the caſe of 

Prerogative. the King it doth not rejeaſe Executions. 'And this doth not releaſe a 
covenant before it be hroken | 

of Debates, BY aRekeaſe of all Quarrels without more words,all aRions real 

quarrels, Con- and perſonal, and all cauſes of fuch ARtions are releaſed - and'dif. 

exoverſjies, Ccharged-” Solikewiſe bythe Releaſe of all Controverſies or by the. 


Releaſe of all Debates, Bur this will not bar the Releſſor of any 
cauſes of Suit thar ſhal} ariſe after, and was nor at the time of the 
Releaſe : as the breach'of a Covenant which ſhall be after, albeit 
the Covenant be before, is nor diſcharged hereby. 

Of Covenants. ' By a Releaſe of all Covenants without more words, all Cove- 
nants thenbroken, and all that ſhallbe after broken thar were chen 
made, andin being are, diſcharged. On, deſtrnit medinm deſtrui; 

nem: Gy 

f And therefore if a Leſſee do covenant to leave a houſe leaſed t9 
him at the end of the term, as it was at, the b.ginning of the tern, 
and the-Leffor before che end of the term relezſe to the Leflee all 
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Co.8,r54, 
157. 5.90, 
ſuper Lit. 
291, 


Co. {uper., 
Lit, 293.8. 


157-5 70s 


Co.1.1ni2, 
IO. 5tÞ 
tuper Lit- 
293. 


Adiudge 

Ril.4. Jace 
E.R Rin: 
co.iks cale 


Covenants; this doth giſtharge the Coveriant, But this Releaſe doth - 


diſcharge nothing etſe” but Covenants. 
\ By a RCleaſe of all Sratutes from the Conuſce to the Terretenagt 


©f Statutes. | mr 
without more words the Statute is diſcharged, And vet ifhe releaſe 
all his right inthe land of che Conuſor ; this wilt not diſcharge rhe 
| land of ,execution. & 2 Fo 
of Erxor. *Bya Releaſe of all Errors avd Writs of Error, ll Errors and Writs 


of Error, and that before they be brought, areextin4 and diſchar- 
oed. And,if a man be outlawed in a perſonal Action by Proceſs up- 
on original, and make ſuch a Releaſe; this will bar him. _ 
By a Releaſe of all Warranties or Covenants real, all Warranties 
_* theamadeand being, are for ever diſcharged. 
Of Legacies. , Bya Releale of all Legacies without more, words, a man doth 
; bar bimfelf of all the Legacies given him i» pre/crti or furare, fo 
that-if he.be to have a Legacy ar, twenty four-years old, and at 
twenty one years of age he releaſe ro the Execucror all Legacies, or 


thus Legicy in particulat ; this is a. dar to him of this Legacy'for 
mp: a + *< CE -. V <a—i\ ———_ — ever, 
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Of Warranty. 
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Chap.1s. A Releaſe. 
_—_ Fir hs a Releaſe of all demands in this caſe is no diſcharge 
OI TAS acy. 
— Releaſe of a rent the rent is extin& and diſcharged whether Of Ren. 
the hi payment be come or not. But a Releaſe of all Ations will 
. nor diſcharge a rent before the day of payment come. 
Ana. By Wcleaſe of all Promiſes or Aſſumpſits without more words,a 
B-R. Bri- Man may bar himſelf of a-contingent or future thing that by other 
ſcoe ver» words could not be releaſed, as if aman promiſe to me that if 7 $ 
co.10.51+ do not pay me one hundred pound the tenth of March next, that he 
will pay it me the twentieth of chat moneth, and before the time 
releaſe him toail aRions and demands, this will nor diſcharge che 
Promiſe. But if I releaſe to kim all promiſes, this will bar me. ZE; 
fe de fimilibus. | 
viesen, Bya Releaſeof all Judgements, without more words, is he that of Judgments 
597.co.3. maketh it barred of the effe& of any Judgement he bath againſt the OfExecutions 
+ ag Releſſee; for if Execution be not taken out, he is now barred of ir. 
And if the Releſſee, or his land, &+c. be m execution, he, and it ſhall 
be.diſcharged thereof by. Andite 2 nerela. And by a Releafe of all 
Executions. without more words, a man isþbarred of taking or ha- 
ving.out of any Execution upon any Judgement either before Scire 
facias or after, But it after. Execution be made by (apias ad 
Seat Eligit , Or Fiers facias, the Plaintiff releaſe to the Defen- 
Gant ali Executions, he cannot plead fuch a Releaſe but he muſt have 
an Audira Pxerels, and that he may have to Giſcharge him of Ex. 
ecurion. 
ce. fuze:, By aReleaſecf all Appeals arediſcharged all Appeals of Felony, gf Appeals. * 
5 ” 6: ceath, of robhery, ofrape, of burning, of larceny depending, and 
1, cauies not yet moved alfo.. 
£156: By thisReleaſe of all Advantages, it ſeems actions of debt uvon Of Advantages : 
account are diicharged. 
Keiv.r1s-, By a Releaſe of all Conſpiracies, all Conſpiracies paſt are Of Conſpira- - 
dfſcharged, and ſuch alſo. as zre anely begun and ſhall be pro- ©©*: 
fecuted and periected after the Releaſe, are likewiſe here dil. 
charged: . 
C+.:0.48. By a Releaſe of all Forgertes before publication, the forgery..s as 
diſcharg<d bur not the pub ication, and therefore. ticReleſ>r may: 
., take his remedy for thar notwithſtanding, | FOR 
cafuper 511A Releaſe of ail Demands is the beſt Releaſe of all, ac this of Doane 
Li. 29:1. word 1s the moit effectuz] word cf all, zrd doth indeed gy cliims, 
LicSes,” include and comprehend within it moſt of all the Releafes be- 
391507, fore. Bya Releaſe thereforeof all Nemands, without more words 
'_ are releaſed a'|Rights and Titles to Land;, Warrantics, Conditt- 
pn annexed to Eltates before they be broken or perſo:med, and 
after they be broken. Alſo by this Relapſe, are rcleaſed and tf 


Of Promiſes, 


Audita Rae+ 
rela. 


. Forgerics. 
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»"* , hargedafl | | 


Obligations, Contradts, Recogniſances, .Co- 


 Yenants, Re. ts,Commons,and the like. Alfo all manner of Actions, 
xeal and perſonal, Appeals, Pebrs, Dutics, Alſo % n # I's 


E | | ut manner of 
2 ' zJudgemens, Executions, Alſo.all Annuities, and Arrearages of An- 
= . ' nuifies and Rents. And therefore if a,man. have aticle of entry. b1 \ 
Lf, 43 - + 2 farce ofa condition &-c or arightofentry.inco any landgaby fuc 

48 2 Releaſe the Rightand Title is gone Ag if a man /haVFa rent- * 
ſervice, rent charge, eſtovers, or. other profic co be raken our of che 
Jang 5704 a Rejegſe co the Tenant of the land it is diſcharged and 

EXLINCT, 

And therefore if a Termor for years, grant the ſand by indenture ,,. 
.to 4..rendring rent, and at the end 6f the frft year he releaſe 8-R. pate 
. to the Grantee all Demands, therent is bereby extin& during all A 

-the time. And a Releaſe of all Claims it. ſzems is much of, che fame calc, 

' marure, .© ; | Od 

_ ©. Butby a Releaſe of all Demands or of all Claims, is not releaſed co. , yo. 
any ſuch thing as whereof a Releaſe cannot be made, as a meer poſ- 
-ſidility, or the like. 

Neither will this Releaſe diſcharge a Covenant or Promiſe that is Hil. 4 Jzc. 
future and contingent before ze be in being. Nor a.Covenant before ©: 22 
iris broken : and therefore if the Leſſee of a houſe covenant to leave 2djudges 

it as well in the end of theterm as it was inthe beginning of his 
teri, and before the end of the term the Leſſor releaſe to the Leſſee 
all demands: this is no bar to an action brought for a breach of the 
.Covenant afterwards. 
Andif a man in conſideration of a ſum of money given to him Hil. 5 Jac. 
-by a woman ſole, aſſume to her that if ſhe marry one M char he will 7; = 
pay to her after the death of 4 one hundred pound by the year if Hudſons 
ſhe ſurvive him, andſhe marry him, and the Husband releaſe all de- © 
mands and then die; this is no bar to the duty, So if one promiſe 
a woman that if ſhe will marry him , chat he will leave her worth 
one hundred pound if ſhe do ſurvive him, and before the marriage 
ſhe releaſe tohim all ations and demands; this doth not diſcharge 
the promiſe. 
Note. And note that all theſe words are of the ſame force, when they 
are joyned with other words,as when they are alone. 

Tf ewo Tenants incommon of land grant a rent-charge of forty  . 
ſhillings our of it to one in fee, andthe Grantee releaſe to one of Lit, 267. 
them ; this ſhall extiuguiſh but twenty ſhillings, for that the Grant 
in judgement of Law is ſeyeral. 

If one have ſeveral cauſes of Action againſt two, and make a 19 H.6.4: 
joynt Releaſe to them: this ſhall be taken to a be Releaſe of all joynr 


and ſeveral cauſes of aftion. 


So } 


FF Chap.19. 


A Releaſe. 

oe _—_ So if anExecutor have ſome cauſe of aQion for himſelf, and ſome 
for his Teſtator , and he releaſe all aRions, indefinitely, this Re- 
leaſe doth diſcharge both ſorts of aRions. 

Co.ſuper If the Tenancy be given to the Lord and a ſtranger, and to the 

1 3%% Heirs of the ſtranger, and the Lord. releaſe to his companion. 
all his right in the lapd, this ſhall enure not onely to paſs his 
eſtatein the tenancy, but alſo to extinguiſh his right in the Seig- 
niory. n 

pw If there be Lord and Tenant of two acres, and the Lord releaſe 

Reieaſ,8;, All his right in one of them to the Tenant, hereby the ſervices are 

9E,3. <extint-for both: So if one have a rent-charge out of twenty- 
acres, andreleaſe all his right in one acre; hereby all the rent is 
, extint. Andyetif A leaſe white acreto Z for life rendring rent, 
and afterwards doth releaſe part of the rent ; this is good onely for 
ſuch part. pF 

+... be ſeiſed of land in Fee, and Imakea Leaſe of it to one for 

0-2 life, andafterT releaſe all my right in the land for the life of the 
Tenant for life, ſo as neither I nor my {Heirs ſhall have; claim, or 
challenge any thing or right in that land for the life of the Tenant 
for life; by this releaſe nothing is extin& or diſcharged, bur the 
cauſes of ation of watte that were then, and not any cauſethat 
ſhall happen afterwards. 

Dier 307. Tf a Statute be entred into the twentieth of Apr:/, and the 
Conulee by a Releaſe dated the r.imteenth of Apri/ ( meaning to 
except this Statute ) doth releaſe ail debts and demands till the 
making of the Releaſe; by this Releaſe the Statute is diſcharged : 
But if che words had been to the day of the date of the Releaſe, 
contra 

Per Juſtice If a promiſe be of two parts, and he to whom it1s made doth re- 

Dodridge [eaſe One part. it ſeems this is a Releafe of both, 

<49-2- oh If 4 onthefirſt of Jann. enter into an Obligation of forty pound 

to B, and B on the thirteenth of 7 #/y make a Deed thus, it is agreed 
berween B onthe-one part, and A oa the other part, that npon 
g00d conſiderations B doth acknowledge himſelf fally ſatisfied and 
diſcharged of all Bonds; Debts or Demands whatſoever from the 
beg'nning of the world to this day by the ſaid A, and that he the 
faid B is to deliver all fach Bonds as he hath yet undelivered to 
A, except one Bond of Forty pound yet unforfeir, which is for the 
payment of, &c. which was the Obligation before: In this caſe - 

Lit. Set, IE Was adjudged a good 'Releaſe and diſcharge: oi all the Bonds 

49,470. excepting this one, and that this exception ſhall go to all the. - 


Co.tuper 


Lit, 273. premiſles. ; 3. In reſpe& "a 
1ete 380. - A Releaſe ofaright, or an ation, cannot-be for a time, but Jo the eime os - 


Co.fuper it. Will be for ever.. And therefore if a Releaſe be made to any care. , 


Lit, Po / DNC.... 


| A Releaſe Chap.197. * * 


One that hath a fee ſimple by wrong by him that hath the righec 
for one hour, one year, for life or years , this is a good Releale for 
ever. 

And if the Diſſeiſee releaſe all his right inthe land to the Dif. 
© :for withour _— his Heirs, or ſerting down any time how &" 
: ng the releſſee ſha!l have the land or the right of the Diſſeiſee 

aerein: this is a good releaſe for ever, and doth make the eſtate 
of the Diſſzifor good for ever, and ſo doth make a good eſtate 
in Fee ſimple without theſe words [" fits Heirs,e+c.'] And if the 
Diſſeiſor or his Heir make a gift intail, or a Leaſe for life, and 
the Diſfeifee releaſe all his right ro the Donee or Leſſee for life, To 
'haveand to hold for life only , this is a good Releaſe of Þ«s right 
for ever. 
'But if the Diſleiſee do diſſeiſe the Heir of the Difſeiſor, and make 
a Leaſe for life (which is a Releaſe in law; ) by this the right is re- 
leaſed during that time onely. So if one Joyntenant or Parcenor 
releaſe to the other all his right in the land' without the word 
[Heirs] or any more words : This Releaſe doth give to his com- 
panion his whole intereſt for ever. And when the Lord, or Gran- 
2ce of a rent, releaſe to the Tenant, or terretenant generally : by 
theſe Releaſes a Fee ſimple is transferred without any words of 
Keirs,+c- and yet the Lord may releaſe his feigniory to his Te- 
nant, to hold to him in tail or for life, and this ſhall be taken and 
enjoyedaccordingly But if the Lord doth releaſe the Seigniory to 
his Tenant without any words of Heirs put inthe Deed, the ſame 
15 extinct. 
And if I let land toa man for term of years, and after I releaſe Lit. 59. 
co him all my right which TI have in the land, without uſing any $4524402 
other words in the Deed: or releaſe to him, To have and to Plow.556, 
hold for his life : In both theſe caſes he hath an eſtate for his life 2'® #63: 
onely. 
| And if Tleaſe land to a man for his own life , and after releaſe 
co him, to have azdto hold for his own life : hereby he hath but 
an eſtate for his own life. 
Bur if I-make a Leaſe to him for anothers life, and after releaſe 
to him Habendum, to him for his own life, by this he hath an eſtate 
for his own life. 
But if I be ſeiſed of land in Fee ſimple, and let it to another for 
lifeor years, 2ndthen releaſe all my right to him, Te have and to 
hold to him and his Heirs, hereby bs hath the Fee fimple. Andif I 
releaſe all my right to him, to have and to hold, to him and the 
Heirs of his body, hereby he hath an eſtate tail. 

And if one be ſeifed in Fee of a rent ſervice or charge, and __ 
grant it rſt toe te, and then releaſe it to the Grantee, To gy 


is. 4 Fu h DTS 
k Chap.1g. 


Lit.9cQ, 
696. 640. 


24 E.2e:8, 


Co,(uper 
Lit, 373». 


Terms of 


the Law. 


- tent, andin the firſt caſe he ſhall hold joyntly with his Wife, 


' Lord granteth the Seigniory for years, and the Tenant atturg. 


hold to him and his\Heirs, or to him and the Heirs of his bos 
dy; this ſhall cnure to an enlargement according to the agree- 
ment. | 

But if one grant a rent-charge out of the land de »evo, and af. 
ter releaſe to the Grantee all his right in therent To have and 
* hold te him in fee ſimple or fee tail; this doth' not enure the - 

ate, 

Andif Tenant intail or for life, make a Leaſe for years, and af- 
ter by Deed doth releaſe all his right co the Leffee for years in 
poſſeſſion, to hold 'to him and his Heirs for ever, this will not 
make the eſtate of the Leſſee good for longer timethen the life of 
the Releſlor. 

If one make a Leaſe for ten years, the remainder for twenty 
years to another, and he in remainder releaſe all his right to the | 
Leſſee for ten years; in this caſe the Releſſec hath an eſtate for 
thirty years and no leſs, for one Leaſe for years cannot drown in - 
another. 

TF I let land to -a woman ſole for her life, or for years, 
and ſhe take a Husband , and after I releaſe to them two to 
hold for their lives : This ſhall enure no further then the in- 


A Releaſe. > , "; 


but in her right whiles ſhe doth live, and after for his own 
life if he furvive, and inthe laſt caſe they ſhall.have the Free hold 
joyntly. 

If there be Lord and Tenant by Fealty and Rent, and the; 


eth, and the Lord releaſerh his Se gniory to the Tenant for years, . 
and to the Tenant of the land generally: By this the Seigniory is 
extin& for ever, and the Eſtate of the Leſſee alſo. Bur if the Re. - 
leaſe be to them and their Heirs : then the Leffee ſhall havethe in«- 
heritance of the one moity, and the other is excinet. 


10. Acquies"- 


tance. ugh. 


Ttis a Diſcharge in writing 'of a ſum &f money or other du- 
ty which ought to be paid or don2; Asit one be bound to pay 
money on an Obligation, or rent reſerved -upon a Leaſe, or the 
tike, and the party to whom the money or duty ſhould be paid 
or done upon the receipt thereof, or upon ſome other agree- 
ment between them maketh a writing uader his hand witne(- 
ſing that he is paid; or otherwife contented , and therefore - 
doth acquit and diſcharge him of the ſame; the which is ſucha | 
diſcharge and bar in the Law thar: he cannot demannd and re- - 
cover the ſame again : Contrary thereunto if the Acquittance- be . 


ſhewed... 
1 


; 4. Y | , & [ 
. xx. Wherea The Obligor 18 not bound to pay money upon-a ſingle Bond-un- *2E. 4, 6. 
- man is not | feſgthe Obligee make to him an Acquittance or Releaſe, Nor is he =; 5 


_—_ mal tr bound to pay it before he hath the Acquittance. And in this caſe 2? E, 4, 6, 
. ont bc hath ze the Obligor may compel the Obligee to make him an Acquittance. 4 Obl, 
* Acquittance, And ſoallſo it is incaſe of a Statute Merchant, one is not bound to 19: 
| - pay the money thereupon before he hath the Acquittanceor Releaſe 

of the Plaintiff. But otherwiſe it is in caſe of an Obligation with a 
. condition, for there a man may aver payment. 
And becauſe Statutes, Recogniſances and Obligations are often 

uſed, and tend to the ſirengthning of the Common Afſurances of 
the Kingdom, we may not in any wiſe paſs them over, but muſt 


. take ſome ſurvey of thera. And firſt of a Srarste. 


A Releaſe, Chapiy, © © 
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Rs A Statute is a Bond or Obligation of Record : But this word is ,_ Stratine, 
ſometimes aſed in another ſenſe, viz. for a Becre made in Par- Quid. 


the Law. 
Stat. de 
Mercato- 
ribus. 


AconBuyrs 


Cnuas MX 
Of a Statute. 


lament, called an Act of Parliament. 


And of theſe Obligations there are three kindes : 1. A Statute 2. Quotuplese, 
Sracute Meg 


nelaz E,q, Merchant: 2, A Statute Staple ; 3. A Recognizance. The Statute 


Merchant, is a Bond acknowledged before one of theyClerks of the 
Statute Merchant and Mayor, and.the chief Warden of the City of 
Londin,or two Merchants of the ſaid City for that purpoſe aſſigned, 
or before the Mayor, chief Warden or Maſter of other Cities, as 
York, Briſtol, or the like ; or the Bailiff of any Borough or Vil- 


| lage, or other ſufficient men for that purpoſe appointed and autho- 


»** 


rized, Sealed with the Seal of the Debtor or Recogniſor,and of the 
King, which is of two pieces ; the greater whereof is kept by the 
Mayor or chief. Warden, and the lefſer by the ſaid Clerk : And the 
form of it is thus: | Nowveritss &c. me AB tener; C D 5n Centuns 
libris [clvend. eidem ad Feſtum $, Mich, prexim, Et nifs fecero, conr 
cedo quod curret ſuper me & heredes meos aiſtriftio & pena tn Statuto, 
domini Regis edito apud Weftm. Dat. +a. And this albeit at firſt ic 
was ordained and uſed for Merchants onely, yet at this day it is and 
may be uſed and given by any others, and is become one of the com 
mon Aflurances of the Kingdom. 


The Staple doth ſignife this or that Town or City, whither the $,ame Staple 
Merchants by common order and commandment do carry their Quid. 

* commodities, as Wool, and the like, to utter by the great. And the 
--- Statute; Staple is,either properly or improperly ſo called : That 
6.” Which is'properly-ſo called, is deſigned to be a Bond of Record ac- 


knowledged before the Mayor. of the Staple in the preſence of 


6. one or two.Conſtables of the ſame Staple, and is ſealed with the 


Seal of the Staple; and ſometimes alſo with the Seal of the par. 
ty, the which it ſeems 1s not neceſſarv. And this is founded upon 
the Statute of 27 Ed 3. cap, 9. and een; and is uſ:d onely 
for Merchants and Merchandizes of the fante Staple : This 1s of the 
ſame naturethe Statute Merchant is: That which is improperly fo 
called, fs alſo called a Recognizance, which isallo a Bond of Re- 


cord, teſtifying that the Recognifor doth owe to the Recogniſee re ps 


a ſum ,of money. And {of theſe there are divers kindes ; for 
there is.one Recognizance founded upon the Statute of 23 F.8. 
cap. 6. The form whereof is this : Neveritis 4c. me A B te- 


ners C D in (entum libris ſolvend. eidem ad Feſtum S. Afich. 
Aa proxim: 


chant. Quid. 
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Pocket ,Judg- 


Eail, 


Prerogathye. 


Cennſor, Co- 


# Statnte, 


proxim. Et fdeferero in ſolutione debj. predift. wolo + concedo 
qzod tune Currat ſuper me hevedes + executeres meos pena in 
St:tuto Srapule drbit. pre Marchandifi: in eadem emptis recu- 
prrand. ordinar. & proviſ. Dat. ec. And this is alwayes to be ac- 
knowledged before the chief Juſtice of the Kings Bench, or of 
the Common Pleas in the Term: time, or in their abſence out of 
Term, before the Mayor of the Staple at :ſftminſter, and the 
Recorder of the City of Loxdos for the time being. Anditis to 
be fealed with the Seal of the Conufor, ard with the ſeal of 
the King appointed for that purpoſe, and with the ſeal of the 
chief Juſtice, Mayor and Recorder before whom it is acknowledged. 
and they before whom it is taken do ſubſcribe their names to it : 
And this was ordained, and may be, and is uſed by Merchants, 
or any other whomſoever, for payment of Debts, or Aſſurance of 
other things : And this alſo is of the ſame nature the Statute 
Merchant 1s : And both this and the two former, are much of 
the nature of Judgements had upon Suits in the Courts of Kings- 
Bench and Common-Pleas, and thereforz they are called Pocket- 
Judgements 


Chap. 20, * F 


Co.8.153, 


There are ab divers other kindes of Recognizances, that are g.. $a 


taken by and acknowledgel betore the Lord Keeper, Maſter of 
the Wards, Maſter ofthe Rolls, Maſter of the Chancery, Jatti-es 


233H.5. c. 
22.39.3,H. 
7.C. 1,..40 


of the one Bench or of the other ( ſome of which are called H. 9-c » 


Bails ) Birons of the Exchequer , Judges in their Circui-s, 
Juſtices of the Peace, Sheriffs, and others ; ſome whereof are 
by the Common Law, and fume by certain Statutes. And a- 
mongſt theſe ſome are without Seal and Recorded on?ly, and 
ſome are ſealed and Recorded alſo: And ſme of them are in a ſum 
certain, as the Recos 1zinces t.ken in the Commnn Pleas for 
Bail are, and ſome of them are incer:ain, as thoſz Recogni- 
Zances that are taken for Bul in the Kings Bench, which a-e 
after this manner, $i 7#1icinm redditum Cc. turc vole Of con- 
cedo, That the Debt recovered againſt the Defendant ſhall be le. 
vied ofmy goods and chattels, &--. And theſe alſo are much of 
the nature of the former kinde of Recognizinces. And all Obli- 
cations made to the King are of the nature, and have the force of 
a Recognizance, DS 

Statutes and Recognizances are ſometimes ſingle, without any 
Defeaſance, and ſometimes they are double; i. e. With a Defea- 
fance or Condition, upon the performance wherso ithe ſameareto 
be avoided. 

The Debtor, or he that doth enter .into the Statute or Re- 
cognizance, is called the Recogniſor , or Conuſor, and the 
Debtee, or he to whom it is made, is called the Recogniſee or 


Cogulce. be 


- 


Td 4) 


Dizr 315- 
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Chap. 2; 
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A Statute, 75 
Picr35 To make a good Statute or Obligation of Record, the foxrm3. what thell 
88. 484, preſcribed mult be purſued. £ | be ſaid a good 
pre.F- N 1. In reſpec of the perſons before whom : And therefore, the *tute or Re- 
Statute Merchant or Staple, or theRecognizance founded upon the ,nF ances 
Statute of 23 H. 8. may not be acknowledged before any.others Firſt, in re- 
belidesthe perſons appointed by the Statutes. Neither may any 0- fpe& of the 
dher Recognizgnce be acknowledged before any, bur {uch as either age: _ 
have power ex Offici, and by their Offices to take them, or have OT © 
Pier 220, Tpecial Commiſſion ſo to de : And therefore a Recognizance ledged. 
taken by a Conſtable is vo:d. Ifa Recognizance be madeto the . 
Lord Keeper and two others, and it be acknowledged before him- 
ſelf, this is void as to him, 
2. In reſpe& of the manner of making and acknowledging of it : Secondly, in 
And therefore if the ſubſtantial form appointed by the Statutes be "/p<<t _ 
Hciting- 197 Obſerved, it will be void: If therefore a Statute Merchant be rut —_— 
worth ver- NOT ſealed with the Seal of the Debtor, and there be not a 
pur, ©." Seal of two piecesannexed to it, this is no good Statute, net. 
E, Co. B. ther can it take effeRt as a Statute ; howbeit-in this caſe, if it 
e<jucs* + bedelivered by the party. it may take effeR as an Obligation : Obligation; 
But if the variance frem the Statutes be orely in ſome circum- 
ſtance, this will not hurt a Statute or a Recognizance, And 
therefore it is held, That albeit there be no time fer for the 


payment of the money in the Statute, yet the Statute is good, 


- Perk3.Ju- for thenit is due preſently. And albeit the Statate be written 


ſices Cog 


k.Trin, With anothers hand, and not with the hand of the Clerk of 
22 Jac. the Statutes or the like, yet is the Statute good enough. And 
if a Statute Staple be not ſealed with the Seal of the party 
that doth acknowledge it ; yet it ſeems it is good enough, 
for the Statute doth not requireit: but a Recognizance with= 
in the Statute of 23 H. 8. cannot be good , except the 
Seal of the party be co it, for ſo are the words of the Sta- 
rute. 

If a Recognizance or a Statute be to pay money at fſe- 
veral dayes, it .is good enough , and if the Conulor fail 
one day, Execution may be ſued of the whole ST A- 
TULTE. 

Stat. 29 * Every Statute Staple or Merchant, not brought to the 
© OP» Clerk of the Recognizances within four Moneths next after the 
acknowledging , to enter a true Copy thereof, ſhall be yoid, 
againſt all perſons, their Heirs, Sncceſſors, 'Executors, Admiri- 
{tractors and Aſſigns onely, which for good conſideration ſhall 
after the ackrowle; ging of the ſame Statute, purchaſe the Land 
or any patt lyable rkereunto, or any Renr, Leaſe or -Profkt out 


of it, 
; Aa 3 | The 


Co. 153, 
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Ceedingy ujit 
a Statureor 
Recognit- 
Zance ;z and 
the manner 
and order of 
Execution 
therenpon, 


= 


Certiorare, 


Capis;, 


ExtendiFaci- 


#5, Rid. i 
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Execution 
caſes of 'Snits upon Obligations and the like, ro reduce them toi" toxo. 
Judgement, bur as they are in their own nature much. like to ———_ 
the nature of a Judgement, ſo is the proceedings and execution _ 
thereupon,much like to the proceeding and execution upon a Judpe- y wary de 
ment : And theretore the Conuſee may_ if he pleaſe, bring an Mercato- 
Action of Debt upon a Statute, and wave all other proceeding ; or =: ag 
otherwite, if he like not this courſe heÞ' or if he be dead, his Exe- FN: B. 
cutor or Adminiſtrator, and if his Executor be dead, the: Executor 132 Dyes 
cf. his Executor ]-may as.ſoonas the ſame is forfeit, have preſent 559-15 H. 
Execution of it after'this 'maner : He muſt bring his Statute to 4. 65-17 
the Mayor and Clerk and other Officer, before whom it was ac- 7,2: _ 
knowledged, and there if they finde the Record of it, -and the day 62.82.C0. 
to be paſt for the payment of the money, they are to apprehiend and ww Acoy 
a * > . ', otat, 
inpriſon the body of the Conulor, if he bea Lay perſon, and can be 23 x. 8. 
found within their* Juriſdiction, and if he cannot-be found there, ©: 3 NS 
they are to certifie the Record into the Chancery, which alſo if 3: 7.14 £ 
they refuſe to do, they may be compelled unto by a (ertiorare: $32 otit 
And ifthat Certificate be faulty, or execution be not done upon it 334. 123, 
by reaſon of the death of the Conuſee or otherwiſe, the Conuſee or 355 2 
is Executor, or Adminiſtrator, may have another Certificate; And #7: 4. Th 
thereupon, incaſe ofthe Statute Merchant, he ſhall have a Writ of 37; **., 
{{apias out of the Chancery, direted to the Sheriff of the County 6:'c. w.. 
wherethe Conuſor lives, to apprehend and impriſon him ( if he be V6: 
not a Clergy-man ) and this is to be returned in the Common 

Pleas or Kings Bench. And when the Conuſor is taken, he ſhall 

have timesfor a quarter of a year to make his Agreement with the 
Conuſee, and to fell his andsor goods to fatisfie the Conuſee : And 

for that purpoſe he may ſell his lands or goods, albeic he be in pri- 

ſon, and his ſale is good and lawful: And if in thattime he do 

not ſatisfie the Conuſee, or if upon the Capzas the Sheriffreturn: 

a-»0x eſt invents, then by another Writ [ or by divers Writs, if 

the lands or goods lie in divers connties |] called an Extendi-Facias. 
And-inthe caſe of a- Statute Staple, preſently after” the Certificate 

into the Channery, the Conuſee ſhall have a'writ to take his body, 

and extend his lands and goods returnable in Chancery : And this 

Writ is a Commillion directed to the Sheriff of the County where 

the lands and goods lie, for the valuing of the ſame. whereby ail 

the lands, goods-and chattels of the Conuſor ſhall be appriſed and 

valued at a reaſonable rate by a Jury of ſworn men, charged by the 

Sheriff for that purpofe , which Inquiſition fo taken is to be returned 

by the Sheriff; and thereupon the lands, goods and chattels are to 

be taken into the Sheriffs hands, and by him to be delivered to -the- 


Conuſee 
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Convifee (which the Sheriff may do if he will without, any writ, | 
ro hold nnto the Conuſee untill he de ſatisfied his debr and damages) 
And if the Sheriff refuſe ſo to do, the Conuſee ſhall have a Writ 
out of the Chancery called a Liberate, to compell him to deliver to ary wag 
the Conuſee the lands, goods, and chattels, ſo found by Inquiſition, *> * 
and taken into his hands upon the Extent, which the Sheriff need 
Adjudge Not tO return: Or the Conuſee may enter upon the land himſelf 
Patkr7ke. and take the goods out of the Sheriffs hand , and this Ac of the 
paſ. 38, Sheriff and Jury upon this Writ is called an Extent: And ifthe p,,.,, Quid 
iz B-R- Jurors or Appraiſors upon the F xrendi facias,overvalue the lands or 
goods in favor to the Debtor, the Conuke hath no remedy but by 
motion in that Court where the Writ is returnable at the return day, 
or atleaſt the ſame Term wherein the Writ is returnable, toxdefire 
that the appraifors may take the lands or goods at the rate they 
bave valued them, in the ſame maner as the Conuſee is to have 
them. But if the Conuſee accept of the lands and goods from the 
Sheriff, or ſuffer the Term to paſs wherein the Writ is returnable, 
he is too Jate, and hath no remedy at all. And if the Appraiſors do 
undervalue the landsor goods in favor to the Debtee, it ſeems the 
Conuſor hath no remedy at all, for he may atany time pay all or the 
reſidue of the dcbt and damages unlevyed, and have his land again if 
he pleaſe. And in caſe where the Inquiſition or Extent taken and 
made, 1s infafficient, as if part of rhe land onely be extended in the 
name of all the lands, or it is found the Conuſor dyed ſeifed of land, 
and it is not ſaid of what eſtate, or the like, the Conuſee ſhall have 
a new extent, and this is called a Re-extent: and this he may have Re-extene, 
albeit the lands or goods be delivered to the Conuſee by a Liberate, 
if theConuſee have not entred upon and accepted it,but if he once ac- 
cept it, he can never after havea Re extent : And when the Conuſee 
151n poſſefſion of lands by ſuch an Extent as before, then is he Te- 
nant by Statute; and after the Conuſee is once ſetled in peace in 
the lands ex-ended, he ſhall hold iruntill he be fatisfied his debt, and Tenant by 
his reaſonable coſts and damages for travel, ſuit, delay, and expence, Satute. 
Bur it ſeems the time ſhall not run out nor be faid to begin 
untill the entry of the Conuſee into the land for'if the land be ex- 
tended and remain ſeven years without a Liberate made, yet he 
may have a Liberate at the end of the ſeven years ; And affoon as 
the Conuſee ſhall be ſatisfied his debt and Gamage by the goods 
and chattels of the Conuſor, and by the ordinary and certain, or ex- 
traordinary and caſual profits of the land, the Conuſor ſhall have 
bis land agaia : And for that purpoſe, if the Conuſee refule to 
givehim an account, and to yield up his land to him the Conuſor, 
howbeit he may not enter, yer may compel the Conulee thereun. ,,,,:,, facia 
to by a Writ called a venire facias a4 computandum, 'in the nature of 17 Compuran- 
a Scire facias, Dye which*the Conufor ſhall call the Conuſee his dum. Luis, 
Aa 3 Executors 


Age, 


Eſcape. 


AStatute. 
Executors or Adminiſtrators to account, andif upon the accompr, ic 
ſhall appear he is ſatisfied, the Conufor ſhall have his land agaio,, 
and if it appear he is over-ſatisfied, he ſhall anſwer the over - to 
the Conuſor But the Conuſor may not enter upon the Conuſce un- 
rill he hath brought this Writ, and made it thereupon to appear that 
the Conuſee is ſatisfied: And if incaſe the Conuſee be dead, his Ex- 
ecutor ar adminiſtrator may have execution of the Statute without 
any Scire facias upon the ſhewing of the Statute and the Teftament 
ig Chancery. And ifthe Sheriff return that the Conuſor is dead, the 
execution ſhaſil be made of his lands only in the hands of his Heir or 
the Purchaſor, but if the Heir be under age, the Execution cannot be 
done until] he be of full age: Andif the Conuſor dye in priſon, the 
Execution ſhall be of his lands,poods,and Chatrels: And if the Gaoler 
that hath him in priſon ſaffer him to eſcape, he muſt anſwer the 
debt; And ifir fall " that the Conuſee, his Executor, or Admi- 
njſtrator be ouſted, or diſturbed of his Execution by the Conuſor him- 
F1f, or any other during the time of the Extent, he.may relieve 
himſelfagainſt the diſturber by Aſſiſe, or other Action, as another 
inthe like caſe may do : Andif he be rightfully ouſted or diſturbed 
by one that hath better right, as. by one that hath a former Sta- 
tute or the like, or bythe AC of God, as by fire, water, or the like, 


Chap. 2s, \ © 


in theſe caſes the Conuſee ſhall hold the land over after the time of 


hrs extent untill he be ſatisfied. But when it is through his own 
negleR onely that he is unſatisfied, as where the lands are delivered 
to him by the Liber arr, and he after his entry into them make a 
conditional ſurrender of them ; as if lands of the value of 101. by 
the year, be delivered ta him in execution for 401, and he within 
four years make a conditional ſurrender of them to the Conuſor, 
and after he enter for the condition broken, in this caſe he ſhall not 
hold cheland over the foor years, for he mult take the profirs upon 
his Exreat preſenfly, The proceeding in Execution of .the Statute 
Staple, and the Recognizance founded apon the Sratute of :3 FH. 8, 
3s after the ſame maner throughout as the ach rr in Execution 
of the Statute Merchant is, with theſedifferences onely ; That upon 
the Execurion of the Statute Merchant, there doth iſſue forth a {api«s 
againſt the body before any Execution be to be made of the Jands, 
or Foods, and chattels, and the lands and goods cannot be ex; 
tended until a quartgr ofa year be paſt after the body is taken, or 
the Sheriff have returned a »o» eff 5nventzes ; but upon the Execu- 
tion of the Statute Staple and the Recognizance, the body, 
goods , ard lands: may be taken together at the firſt , this 


431.756, 
F, N,B, 
130. 42>, 


therefore is a more ſpeedy remedy then the former. Alſo upon a Sta- - 
tute Merchant. 'one may have an Ation of debt ; but otherwiſe up- 
on, a Statute Staple; and the Capias upon the Statute Merchant - 


may be returnable in the Kings Bench, 'or Conumoa Place, but 


Us... 


/ Chap. 20 A Statute. 359 
s Writ of Execution upon the other is to be returned in the % 
ancery. : - 
The proceedin upon the other ſort of Recognizances are after | 
| another maner g for upon Recognizances at the common Law, if 
Diets, the Money be not paid at the day, the Conuſee, his Executor or 
100-Weſt. Adminiſtrator is to bring a Seive facias againſt the Conuſor, or 
ty Hr if he be dead apainſt his heirs when they be of full age; or if the 
cutien. [ands the Conulor had at the time of entring into the Recognizance; 
11s befoldagainſt the purchaſors of cheſe lands, which the Conuſur had 
H7's at any time after the Recognizance entred into, to warn them to 
_— come into that Coart whence the Scire facias cometh » and to 
ſhew cauſe why execution ſhould not be done upon the ſaid Re- 
copnizance; and if the party or parties cannot be found to be war- 
n d, or being warned do nor appear at the time, or appearing ſhew x1... 
no cauſe why the debt ſhould not be levied, then.the Conuſee ſhall 
dave execution of a Moity of his lands by Elegit, orif the Conu- 
ſor be living, of all his goods by Lewars or Ficys factas at his elet- 
on, but he cannot have execution of his body unleſs he bring an 
Action of debt upon the Recognizance, or it be by courſe of the 
Court, as it isinthe Kings Bench upona Bail, in which caſe a C;- 
pi.s doth lie 
Stat.de The proceeding againſt the Fureties in Statutes ſhall be as the 
On” EY againlt the Principal , but in caſe where there are move- 
ables of the Princ pal to fatisfe the debt, che Surety (as it ſeems) Sureries. 
ſhall not be charged. h 
Picw.7s, Whena man doth enter into a Statute or Recognizance, the land 5. what thing 
Coo-10- of the Conufor is not the debtor, but the body , and the land is ly- arclubject and 
$:Xr. able onely in reſpe& that it was in the hands of the Conuſor at the Re Ig 
chant- time of acknowledging of the Statute, or after; and the land is > ST 
' not charged with the debr, but chargeable onely at the eleftion of gecogni- 
the Convſee ; but the perſon is charged, and the land is chargeable zance. And 
in reſpe& of the perſon, and not the perſoa in reſpe& of the land, po_ and 
And therefore .albejt the Conuſor alien his land to another , yer he aa dung 
remains debtor ſtil, and his body and his goods ſhall be taken ; 
in execution : and yet when execution is ſued upon the land , the 
land is charged and become debtor alſo 
itae.de, The body of the Conuſor himielf, but not the body of his Heir, Firſt, in refþet 
tibus.Co. EXecmor, or Adminiſtrator, is lyabte to execution and may be of the nature 
3.12.Plow taken albeit there be lands, goods and chattelsto fatisfie the debt,and uu = of 
Lic © all the demeſm and copyhold lands, tenements, and heredicaments, thomſct2., 
Se.z;8, corporeal and incorporeal of the Conuſor that are grantable over, ; 
Bio. $£22. AS his Manors, Meſſuages, Lands, Meadows, Paſtures, Woods, 
Merchant Rents, Commons, Tythes, Advowſons and the like: alſo all his 
_ goods, and chattels, as leafes for years, wardſhips, emblements, 
per Lint, cartel, houſhoid-liuff, and the like, are lyable to execution upon 
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a.Ttatute, * And: therefore, if a. man make - a. leaſe for life, or *Dierz7%. 


years, andafter enter into a Statute, or Recognizance, this rever- 
fion cam acciderit ſhall be ſubje& to execution, and the Conuſor 
cannot (as it ſeems) by any ſale thereof prevent it. and yet 
7-*And,, a 


the contrary hath been held for law, Lirt. Broo. Set: 22 
if one make a feoffment in fee, or leaſe for life, reſervi 
this rent is extendable and the Conuſee may diſtrain 


the leſſee for life enter into -a Statute; this renr is ſubje& ro ex- 
ecution, and it ſeems the Conuſee may bri 
againſt the leaſſee for years for it. 
extin& by the purchaſe of the Conuſor or otherwiſe, yet as to the 


an Action of debt 


And albeitthe rent become © 5: & 
Co. 7. 38, 


nga rent, $:.53.Bro. 


v0 St. Merca, 


if the leſſee for life make a leaſe for years rendring arent, and then 25; ye 


Conuſee it ſhall be ſaid tobe in ef and ſubjeR to execution till. 
And therefore if a rent be granted unto me for my life after the 
death of my wife, andafter I doe acknowledg a Stature, and then 
my wife die, and then I releaſe the rent to the Terre- tenant , 


this rent ſhall be lyable- to. execution. But Annuities , Offices in 
truſt , Seigniories in Franckalmoign , Homage, Fealcy , Rights, cc. | 


1% f 


Things in Action, and ſuch like things are not lyable to execution +, 37+ 


apon Statutes or Recognizances. Allo. a remainder in tail , 


in fee, after an eſtate tail in pofleſſion, is not lyable to execution in 


D&cti. & 
OT St. $4. 


8. 0d, 


theſe caſes, except it happen to come into the poſſeſſion of the 


.Conuſor. 


Stat.de7 


The lands, tenements and hereditamnets that are Copihold, al- I 
Second, in re- Þeit the Conuſor have the fee ſimple of them , yer are ſubjet to bye: 255 


ſpe& of the execution, onely for the tife. of the Conuſor , but his demeſnlands 
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low. 82. 
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hath an eſtate in fee imple, are lyable to execucion {or 3.12. 


E TOU, Re- 


ate,propcr- wherein he 
and polſcf «yer if need require, 

The lands the Conuſor hath in joyntenancy with another, are 
&to execution during the life of the Conuſor and. no lon- 
for after his death the ſurviving jointenant ſhall have all 


1on of the co- 
nufor in the 


COR! - 
zance 7 
Co.1. 62, 


if the Conuſor ſurvive his Companion , then all the-land ſhall be *%****% 
ſubjeR+ to execution: and the lands the- Conuſor hath as tenant in 
tail, are lyablero execution onel during the life of him, being the 
eenants.in tail; for afterwards. they ſhall goe to his iſſue in tail, 
And yet if the tenant m tail after he hath entred into a Statute, 
ſuffer a recovery of the land intailed , in this caſe the land ſhall be 
ſubje& to execution as if it were fee fimpleland. And the lands.. 
the Conuſor hath inthe right of his wife, ſhall be charged and ſubs 
je to execution onely during thelives of the husband and wife to- 


Sether, and no longer. 


If a feoffment- be made on: conditipn-to make an eſtate to anos ritt.$40: 
fore the day the feoffee en- 35%: 
ter into a Statute or recognizance; this land \h4!l be ſubjeRt un-* 
be feoffor Re-enter, for the breach of the con-. 


ther by a day of the fame land, and 


to execution. untill t 


If 


Hacriag- 
tons Calc, 
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Co.$ 271, 


5. YO, 
Dicr 67. 


Co. 3. 12. 
Star. de e 


Mercato- 
ribus, 


Bro. Stat. 
10.43.25, 
Plow. 72. 


See int. 2, 


Weſtm. 2. 


Chap. 18. 


Plow. 72. 
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ap. 20. AStatute.. 

If one be Qiſſeiſed of land, and then enter into a Statute ; this 
land ſhall not be ſubjet to execution : andyet if the Conuſor do 
after recover. the land by entry or Aion, it ſhall be lyable ro ex- 
ecution, | 

The goods and chattels whereof the Conulor is ſolely poſſeſſed, 
and poſlefled in his ownright, and the goods and chattels of which | 
he is joyntly poſſeſſed with another z and the goods and chattels he N 
hath inthe right of his wife, are lyable to execution. But the goods 
or chattels. that he or his wite hath as Executor or Executrix to.ano- 
ther, or as pledged onely, it ſeems are not ſubje& to execution. And 
ifthe Conuſor deliver goods to another to deliver over to 7 S, theſe 
goods before they bedelivered over are lyable to execution. And 
if he have leaſes for years inthe right of his wife, and die before 
execution be done, it ſeems theſe leaſes are lyable to Execution. 

Sed quere. But if the Conuſor have goods in his cuſtody of another 
mans, or have goods he hath diſtrained in the nature of a diſtreſs, 
theſe are not lyable to execution. 2. In refed 

All the lands, tenements and. hereditaments which the Conuſor gf the ny | 
had at the time of the Stztute or Recognizance entred intoor at 
any time afrcer, into whoſe hands by what means ſoever the ſame 
are betide and come at the time of execution, are ſubjet and li- 
able to the execution. But the lands the Conufor had and did 
put away before the time of the Statute or Recognizance entered 
irito, are not lyable roexecution. And all the goods and chattels 
the Conuſor hath and are fonnd in his hands at the time when 
the execution 15to be made by the Extend facias, are lyableto the 
execution. But the goods and chattels he had and did Bora fide 
do away before the time of ex:cution done, are not lyable to the-- 
execution. 

And of all theſe things before ſubje& to execution, the Conuſee 4: 11 reſpe&t* 
may take all or part at his pleaſure. And therefore if the Conuſor "mx nm 
have fold his lands to divers perſons ; or have fold ſome ot his lands *' 
to divers perſons, or to one: man, and keep the reſt in his hands, 
or it deſcend to his heir; the Conuſee may ſue execution upon 
the lands in either of their hands at his Efetion ; fo that if the: 

Cognilee after the-Statate entered into and before execution, pur- 
chaſe part of; the land of the Cogniſor, he may notwichſtanding/ 
have execution upon the reſidue in the hands of the Conuſor, .or in: 
the hands of his-heir;-and yet fo that in ſome of theſe caſes his- 
execution may be: afterwards avoided, and hecompeiled to ſue ex--- 
ecution again. 209 

The Conuſee upon-other Recognizances ſhall have the fame: 
things in execution that a- man ſhail have after a Judgment in a+ 
Suit in the Kings Bench or Common-Pleas by Frers' facias , or © 
Levari facias, all his goods and chattels, and by &/egit the _ 

OF. 


” _ 


3 _ 4 6, Where 2 
4 man ſhall have 


A Statute; 


of his lands, and all his chatrels, beſides the Cattel of his plow and- 
implements of husbandry. But in theſe caſes be cannot take the 
' body of the Conulor iftexecution, unleſs it be upon a new Suit, or 
in caſe of Bail in the Kings Bench. 

Howlſoever by the Commonaw after a full and perfe& execu- 
tion had by extent returned and of record, there ſhall never be any 


\@Reextent or Re-extent, yet by a ſpecial A of Parliament it is provided, That 


new Exccuti- 


tf »fter- lands &c. be had inexecution upon a juſt or lawfull title 


on, 2nd where .yyherewith all the ſaid lands ec. were lyable, tied or bound at ſuch 


time as they were delivered or taken in execution they ſhall be 
taken or recovered away from him hefore he hath received his full 
debt and damages, in this caſe after a Scire facias had againſt the 
Conulor, his heirs, Executors, adminiſtrators or purchaſorghe (or his 
: EXecutors or adminiſtrators if he be dead ) ſhall have a new execu- 
Lion to levy the reſidue of the debt and damages then unſatisfied. 
Wherein theſe things are to be obſerved , 1. Incaſe where the 
Conuſee is unlawfully and wrongfully diſturbed eith-r by the Co- 
nufor or by a ſtranger, in the taking of the profits of th: land de- 
livered to him in execution; there he may and mult bring his 
action and recover damages, and theſe damages ſhall go toward 
' his ſatisfaRion , for in this caſe and for this diſturbance he ſhall 
nothold the land a day the longer. And where heis hindred by 
his own negle& or a& in the taking of the profits of the land, as 
where his debt is 40 |. and he hath 10 |. a year delivered to him by 
which he may fatishe himſelf in four years, and within the time 
: he make a conditional ſurrender to the Conuſor, and enter for 
the condition broken ; in this caſe he ſhall not hold the land 
over, neither ſhall he have any Re.extent. And where the let or 
diſturbance is ſuch as wherein the Conuſee hath remedy given him 
by the Commorrlaw to hold the landover after the diiturbance 
-removed; in this caſe he ſhall have no new execution nor Re-ex- 
tent within this Statute; for where the Conuſee hath remedy in 
 preſenti for part, or in futwro for all or part, this Statute extenderh 
- not to it. And therefore where the: Conuſee is hindred in the 
raking of the profits of land by the at of God, as by fire, over- 
flowing of water or the likez or the a& of the party Conufer, or 
any by or under him, as when one is bound to Fn a Statute of 
1001. and after to B in a Statute of 2001], and B extendeth; the 
4and firſt, and then 4 extendeth the land and taketh it away from 
KR, or when the Guardian in Chivalry doth put out the Co- 
-nuſee by reaſon of the Wardſhip of the Heir ot the Conuſor, or 


the wife of the Conuſor doth claim her dower and put out the 
Cor:aſee,or one diſleiſe his leafſee for life,or out his leaſlee for years, 
.and then acknowledge a Statute, and after execution is ſued a- 


guinſt. bim, and then the land is delivereqto theConuſee, and at- 
| ter 


Chap. 20; vw 
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J" Chap. 20, A Statute. 


by 


4 

ter the leaſſce for life or years doth-enter, in all theſe caſes, de- 
cauſe by the Common law the Conuſee may hold over the land 
after the time given him by the extent, and after the impediments 
removed, untill he be ſatisfied his debt and gy therefore, he 
ſhall have no ayd of this Sratute by Re-extent , for he is then onel 

co-be relieved by this Statute when as he is eviaed and diſturbed, 
and .is wholly and clearly without any remedy at the Common- 
law. 2. Where the Statute faith [| untill he '@-c. or bis aſſigns - 
{hall fully and wholly have levied the whole debt and damages } 
if ke hath aſſigned ſeveral parcels to ſeveral afligns, yet all they 
ſhall have the land butuntil the whole debt be paid. 3. VVhere 
the words be [" for the which the faid lands, &c. were delivered in 
execution 7] It 4 diſſeiſor convey the lands to the King who grant- - 
eth the ſame over to A and his heirs to hold by Fealty and 201. 
rent, and after granteth the Seigniory to B, B acknowledgeth a . 
Statute,- and execution is ſued cf the Seigniory; A dieth without 
heir, and the C onuſee entreth and is evicted by the diſfeifce ; in 
this caſe he ſhall have the ayd of this Statute ; but the Perquiſite of - 
a Villain being .evited is out of the Statute. 4. Wherethe words + 
be f delivered and taken in execution ' yet if after the Liberate 
the Conuſee enter (as hemay) ſo as the land is neverdelivered, 
yet it is within the remedy of this Statute. 5; Albeit the Statute 
ſpeak only of the reco verer,Ubligee, c. and not of their executors; | 
adminiſtrators or-a ſigns, yet the: Statute fhall excend to chem: 
6. Where- the Statute fpeaks of a Scire facie out of the -ſame 
Court, &c. if the record be removed into another- Cour: and: there 
afrined, he may have a Scirefacias out of that Conre. 7. Where 
the Statnte givesa. Scire {acias againſt ſuch perſon or perſons, &c. 
that were parties to the firſt execution, their heirs, executors or af- 
ſigns &c this mult not be taken ſo generally as the letter is , for if . 
the firſt execution were had againſt a purchafor, cc. foas nothin 

in his hands were tyable but the land recovered : if this tandbe 
evicted from the tenant by execution, no Scire facie ſhall go a- 
gainſt him, his executors &c. but if he hath 'other lands ſubject to: » 
execution, then a Scire facias lieth agarnft-him or his aſſigns but - 


not againſt his -Executor, neither inthat caſe can he have a tyre 5. where ant '* 
facias upon this Starute againſt thefir{t debtor or recognifor, but by whar 


if there be ſeveral aſligns of ſeveral parcels of lands fubjet roche COmEnR : 
Og? 


- _ x Nizance, and 
A Statute or Recognizance and the execnction therenpon may be the execution : 


diſcharged divers ways, as by defeafance,releafe, paiment of the mo- thereof ſhall be -: 
ney, debt,and damapes,or the reſidue thereof unlevied,delivery up of Hiicharged, . 
the Statute, purchaſe of part of the land by the cognitee, or the'like. I —_ | 
And therefore. if there be a detgaſance- to the Statute or recogni- Eras = 


Zance where not. :. 


execution,one Srire facias will ie avarnſt all the afligns. 


> "ITT OT abs £6 | ay F< Y  * ' s. ids _E OOO , 
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Zance; andiicbeito pay moneyata day. or to ferform ſomeorber 
thing. and the money be paid, or the thing done accordingly, this 
is a diſcharge of the Statute. And therefore if ſuch a Statute or 
| By Defeaſance Recognizance be afterwards ſued s. the Conuſor. he may be 
| relieved by an Ardira Querels. And if A binde himſelf to B by 7 
a Statute of 201. and B ſue execution, and-the lands of A are de- 
livered to him in execution untill helevy the money, and after B 
doth make a defeaſance to A by Indenture, that it «£ pay 101, 
by a day-certain, that then the Statute or Recognizance ſhall be 
void; if this be done accordingly, the Statute and the executiog 
thereupon is: defeated and diſcharged. And if the Copniſee be- co. ſuper 
fore execution or after, releaſe to the Cogniſor the Statute or Re- i*-75-10- 
cognizance, or the debt , this is a perpetual diſcharge of the Statute cuper . ic 
and the execution thereupon. Burt if the Conuſee before execution {©5350 
releaſe to the Conuſor all his right in orto the land , this will chaac 25. 
not diſcharge the whole execution , for if he may not ſue execution |. 
of the land afterwards ( as it ſeems he may this notwithſtanding) 
yet he may ſue execution of his body and goods But ſuch a re- 
leaſe after execution made of the land, will no doubt diſcharge the 
!-Gro- 44. #1. land. And yetif a Conufee releaſe all his right inthe land co the 
2 442.44. - Feoffee of the cogniſor of a parcell of the land, it ſeems this will 
| diſchargethe land of execution, albeit it be before the execution 
ſued that this releaſe is made. And fo it is ſaid it was reſolved | 
Mich. 26. 27. Eliz. If the cogniſee aſlign the Statute or 072% 
Recognizance to the Cogniſor gr to the terre-tenant, by way of caſe. 33, 
| - diſcharge of the debt or land, it ſeems this is a good releaſe and ©** 
By purchaſe 4; ſcharge of it in law. And if the Cogni 
or farrender diſcharge of it in law, And if the Cogniſee purchaſe any part o,,,. -.. 
ofthe land. oftheland of the Cogniſor after the Statute or Recognizance F: N-104- 
entredinto; this is no diſcharge of the Statute or the Recogni- $18.45. 
zance, but the Cogniſee may have execution notwithſtanding of WES 


the lands that are left in the hands of the payne, or of his body, queze1a. 
or $oocs, or all. But if the Cogniſee purchaſe parcel of the lands 45: $t:t- 
an 


By Releaſe. 


Met1chant 


a ſtravger another parcel , in this caſe the lands that are 4: 
purchaſed by the ſtranger ſhall be diſcharged of Execution. And ©--ſurer 
if the Cogniſee after execution ſned, purchaſe any part of the 25 ALPL. 
land, or the Fee-ſimple of all or part of it doth deſcend to him, 7: 52: 
by this the whole execution is diſcharged. And if the Cogniſee chanr. 25. 
purchaſe all the lands of the Cogniſor , by this the execution as Lit; #'o- 
to the land is ſuſpended, but this is no diſcharge as to the body 5 8.7.25, 
-and'goods of the conuſor, for they are ſubje& to execution ſtill. 

And if the conuſee reinfeoff the conuſor again, the execution 
\may be revived again againſt the lands of the conuſor, ſo that 
_ they will be ſubject to execution again . whether they do conti- 
--'nue in. his hands or be ſolf, away to: others. So alfo if the 
- conuſee 
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4ool ifeoff a ſtranger afteFhe Toth purchaſe the Jand,” and-the 
ranger doth enſcoff the Conuſor., in this caſe alſo che Execution 
:. ow and the lands ſhall now be ſubject chereunto as they were 
'detore. 
as, If a Leſſee for life make a Leaſe for years rendring a Rent, and 
rens caſe. after enter into a Statuteto 7F, and then enter into another Sta- 
NOD kx futeto 7 D, andafter he doto grant his eltateto 7, by this the 
Execution of the Statute made to 7 $ 1s ſuſpended and therefore 
during the ſuſpenſion, it ſeems 7 D, albeithe be after in time, may 
ſue and have the Rent in execution. 
If the Conuſor after he hath entred into a Statute or Recognizance odds nn, 
6,73 doth convey away his land to divers perſons and then the Conuſee his yeir, or 
6.13, fue Executionofthe Statute upon the lands of one or ſome of them an alienee, or 
and not ofall ; in this-caſe he or they whoſe lands is or are taken in Purchaſer ſhal 
Execution, may dy an A4#uaita Querela Or Scire Facias, have contri- __ Contri- 
bution from the reſt, wherein theſe differences mult be obſerved, ay. 
That one Purchaſer ſhall have contribution from another: And Recognizance 
therefore if the Conuſor fell ſome lands to 7 FS, and other lands tg or nor. 
1D, and the Conuſee ſue Execution onely of the lands of 7 FS; 
I $ ſhall have contribution againſt 7 D. And the Feoffee of the 
Purchaſer, the Feoffee ofthe Heir of the Conulor, the Feoffee of the 
Feoffee, and another Feoffee ſhall have contribution of the Heir 
of the Conuſor : but the Conuſor himſelf ſhall not have contri- 
bution from a Purchaſer ; and therefore it he fel] part of his 
lands, and keep part in his hands, and the Conuſee ſue Execution 
onely of the lands in the hands of the Conuſor or his Heirs ; inthis 
caſe neither he nor his Heirs ſhall have any contribution from the 
Purchaſers; and one Heir ſhall have contribution from another. 
And therefore if one be ſeifed of two Acres, the one in Burrow 
Engliſh, the other of other Land, and heenter into a Statute and 
dye,and he hath but two Daughters,and the Execution be ſued upon 
the Land of one of them, ſhe ſhall have contribution from the 
other. So where ſome land doth deſcend to the Heir of the part of 
the Father, and ſome to the Heir of the part of the Mother. - 

If one be ſeiſed of lands in Fee inthe county of A and F, and .+..; P44 Is 
enter int0 4 Statute or Recognizance, and the 'Conuſor dye, and j; p.. «« a/c (ps 
then the Conuſee dye alſo, and his Executor doth ſue Execu-<y #5» {4:0 * t 
tionof the Lands in B onely, and hath Execution, and after the -* Hio4s, BUS: 
Heir doth fell theſe lands; in this caſethe Yendee ſhall have ng**?* <a 
contribugon. So alſ> it ſeems the Law is, if the Heir ſell the ' © "FM 
land to divers, and one of the Purchaſers appear to the Scire facias, 
and the Judgement 1s given againſt him, and-he afterwards ſell the 
land, his” Vendee” ſhall have no contribution... And.in all.thefe 
caſes, wRere.itis ſaid the one Purchaſer ſhall have * contribution 

. +IC-- 
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ES. | of ; : | give or allow him ' 

E kl þ pee... ry hex . mar n; bur that the party whoſe Lond an ring by 
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Cnayr, XX, 
Of an Obligation. 


N Obligation is a Deed in writing,wherebFone man doth bind 


Fincheſley = Obliga GELY 
49. himſelf to another to pay a ſum of moneyor do ſome other 93s 

thing. And he that makes this Deed is called the Obligor, and he - i 

to whom it is made is called the Oblig ee. Obligee. 


Co. ſuper And it is ſometimes Simple or Single, which is when it is to pay ©* Raetuplex: | 


Lit. 171. a ſumof morey or do ſome other thing, and when it is without 
any Defeaſance or Condition in or annexed to it, which alſo is ſome- 
times with a penalty, called a Penal Bill, and ſometimes without a 
penalty.And this is that which is moſt —__ called an Oblipati>n | 
and ſometimes alſo it is called a ſingle Bill,or fingle Bond. And fome-- 
times it is double or Conditional, which is when it is attended up. 
on and accompanied with a Condition. And the. it is ſaid tobe a 
Bond containing a penalty with condition to pay money, or do or 
ſuffer ſome aR or thing, &c. And this condition is ſorgetimes cal- 
led a Deferſance, and then eſpecially when it 1s ( as calling it is) 
in another Deed or Inſtrument ; for moſt commonly it is inſerted 
into the ſume D2ed wherein the Obligation being the other parc 
of it is contained. And then alſo it is either ſubſcribed under the Ob- 
ligation, or included within the-body of it, or indorſed upon the - 
back of it. And guary*que via if the condition be performed the : 
Penal:y is ſivel ; if not, the Penalty is forfeit. 


Bro oXti. An Obligation may be made upon parchment or paper, and in 3- What ſhalk | 
e:r.67.2c+ looſe parchment or paper Or ina peece of paper or parchmeat ſewed Þ< fail a good . 


m..4%  : « Obligation 


Eliz BR. 1 a book, and either way it isgo0d. But1*it bemade 9n a Tatly, 
piece of wood, or any other thing but paper or parchment, albeit crcacion; oc 
it be ſealed and delivered, yet it is void And it may be made in; ner. 


in his original | 


tn 229 the firſt or in the third perſon (notwithſtandi 1p the Statute of 3$ £4. Firſt, for the . 


mancr and 
« Pax 6 form of it 3 
And therefore an Obligation fo-made, as Memorandum quod A de B ug wha 
aebet C de D 10 |. 1: CHjur, CFC 15 good. words are ſuf 
Albeit the beſt manner and form of an Obtigatiis that which is ficicnt'ro ma! 
Dier 21, moſt uſual as, Noveritis me Ade B teners Of firmitcr ebligars C de D Ovlige® 


oa "OR in 291. L-galis @c. Solwend. eilem C aut [m5 cert. Attyrrnat. ex:cuts- 


CCI 3 c. 4. which doth intend onely Obligations made beyond the Sea ) 


35H. 6 9. yibus AUt adminiſiral oribmus ſucs. Ad guar quidem ſeluttorem bene x.;;, * 


hs, 


22 E. «+2 2. . . . hs . 
Kelw. 34. fiaeliter faciendum 157 o me heredesexecntores Gradminiſtrator: 


21 E.4-39 frmpiter per pre/ſextes, Cc.yet any words ina writing ſeale” go 

"14-7: % yered,whereby a man dorh prove & declare himſeltt- F x mw | 
mans mony or to be jadedted to him, will make = 1, agy, wer gh 

c : r 
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An Obligation, Chap. 2 « *T9” 
| ws | 


and therefore if a man by Deed fay but this, Memorandum ThatT 4 

of B do oweto C of D 201. to be paid at Eaſter next, Or AMeme- 
randum, That I A of B have had of C ofD 201. of which there is 

101: behind [ or of which I owe him 101. ] Or Memorandum, That 

1 A of B have received of C of D 201. to be repaid him again. Or 
Memoraninm, That 1 4 of Bdo grant to owe[_ or to pay |Cof D 

201l.Or Memorandum; That I A of B do promile to pay C of D 201. 
-Or Memorandam,ThatT A of B wil pay to C of D, 201.Or Memoran- 

dum, That I 4 of B have had 20 1. of the money of C of D, Or Me- 
morandum, That I 4 of B have borrowed of C of D 201. Or Me- 
mrandum, That I 4 of B do bind my ſelf to C of D that heſhall res 

ceive of me 201. All theſe and ſuch like are good Obligations. Soif , 
one ſay Memerandaum,That TI A of £ bind my ſelf to C of D that he gztiou 56, 
ſhall receive 2ol.by the hands of IS when XK doth come to his houſe, 

and at Michaelmas chen ext following 5 1. this is a good Obligati- gro, ov. 
on, andthe words [ by the hand: of 7 D ] are void. $o if one binde £#tion 26, 
himſelf thus ; /demorandum, That I A of B owe to {of D201. for 
9ayment of which I bind my ſelf and my goods : This is a good Ob- ,, ... 
ligation, and will binde the perſon bur not his goods. So if one by 52.Dicr G 
Deed covenant or promiſe to do a thing, and then uſeth theſe 

words, Ad quam quidem promiſſionem perimplenaam obligo me in 201, 

this is a good Obligation for 2o0l. So if one binde himſelf thus ; Bro. obti, 
Memorandum, That I 4 of B am bound to C of D to deliver him 20 $7. oz. 
quarters af Corn by a day, Ad quod performandum oblige mewithourt 73: 
more words, this is a £00d Obligation. So if one binde himſelf 

thus; emorardem, That I A of B binde my ſelf to pay C of D 

101. at Eaſter,and if I fail to pay himthen,I do grant to pay him 201, 

this 1s a good obligation for the 201. ifhe fail topay the 101, And Foxats 
fome ſay he may recover both the 201, and the 101. So if one binde 555 
himſelf thus; Afemorandam, That in conſideration of a Bill of5ol, 
wherein 7s is bound for meto 7 D for payment of 20 |. I do bind (9pm 
my felf in 201. to the ſaid 7 F to fave him harmleſs from all Trin. 40. 
Actions of the ſame, ths isa good Obligation: andif 1D ſue 7 F, IT: 
the Bill is forfeir. Or if one binde himſelf thus ; Be it known, &c. agj199eg 
That I 4 of B do owe anto /* of D the ſum of 741. to be paiq Parre: & 
at the Feaſt of &-c. together with ſix pounds which I owe himupon 29. 
Bills and Recogaizances ſubſcribed with my hand;this is a SO0dBill, M- 33. 39 


oy =a# EL in t| 
bur it is Food ff | more bu he 14 1. and not for the 61. for the —i—— 
words do onely import the time of payment of the 61. Chamber. 


Iſ one make a Writing in the form of a Statute, which the party 8. x4 


doth ſeal, and afterwards legally deliver, but it is not ſealed by the 4<conpr- 
Kings and the Mayors Seal according tothe Statute, albeit this be 
not a good Statute, yet it may be a good Obligation. 

If one binde himi:1f tO pay MOney 0r do any other thing, and Pezb-Sed, 
afcerwards doth adde this clauſe inthe Deed. Et ad majerem hajus bb 


rel 
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"Chap. An Obligation, 
rei ſecuritatem invens A de B - CdeD fidejuſſorer, quorum unuſqu/* 
que ohligat ſein toto & in ſolid, and theſe two do allo ſeal and deli. 
ver the Deed, it ſeems this is a good Obligation to binde them, a 
6. 0b.72 Poul there be no other words inthe Deed. 
Crom.Jurs If an Obligation bemade to 7 D tothe uſe of 7 S, this is a good 
63, Obligation for 7 F in Equity, and ſome have faid he may releaſe it, 
bur chis is much to be doubted : for it is certain 7 $ cannot ſue the 
Obligor in his own name, but when he hath cauſe of Suit he may 
compel 7 D in Chancery to ſue the Obligor. 
Bro 0v.47 If A of Bbindehimſelf to C of Dto pay 20 /. and fay not when, 
21Ed.3 46 yet the Obligation is good, and the money is due preſently. So ifthe 
+£9-4-29- Obligation be So[vendun nunquam, Or ſolvexdum at Doomſday, the 
Obligations are good, and the /o/vendum void, and the money is due 
preſently. Soif 4of B binde himſelfto C of D in 20 /. Solvendum 
Ad: B | where it ſhould be /o/vendum C 4eD | the Obligation is 
good, and the /o/vendam void. 
Dierrty., If the Obligation be made thus| 0b15g0 me, cleaving out theſe 
> wh worcs; following| heredes executores & adminiſtratores |this is a good 
fs Obligacion,and the Executors and Adminiſtrators, bur not the Heir, 
are bound by it, And if it be made thus | Solvendum tothe Obli- 
gee &+ [| ueeeſſ oribus ſur | and not [ executoribus ec. | this is a good 
Obligation, and the Executors and Adminiſtrators, and not the Suc. 
ce{lars, except it be in caſe of a Corporation, ſhall take advantage 
of it, 
co.i0.13z An Obligation may be good, albeit it contain falſe or incongru- 
+ =p ous Latin or Engliſh, or Latin be put for Engliſh, or e coxrra, if the 
intent of the parties may ſufficiently appear : And therefore if one 
be bound by the name of fohannes for Fohaxnem, or one binde himg 
ſelf in offogenra for oftoginta libry ; or in ſeptungentss for ſeptuagentis 
? Acjudp'd [36375 ; 11 wighnts for vigints libris, inlewteen for ſeventeen pounds; 
caſe, M.u3 1N quinquegentss for quingents libris, | in ſepruageſimo tor ſeptuagin- * 
xy ary ta libris ; ® ſexingentis for /excentris libris ; 1n quinquageſſimis, Or 
woos 4 i quinque deries, for quinquaginta Libris: 1n octogenta for ottogints 
- hag "77 oo libris;, Or in viginta livers for viginti libris ; 1nivigints nobilibus for 
Adjudged. 20 Nobles, " or in oft;genta libris tOr oftoginta libris;, Or quinginta 
nhienueh. /;þy13 tOr quinquaginta Libris , or the like; theſe miſprifions will 
ges 3 & 4 not hurt the Obligations, for they are good notwithſtanding, Bat 
E11z.co.2- if one by the Obligation binde himſelf in 9 quinqueagentis libris, or 
M. 4 Jac. 1N qaingeagestis Libris, Orin quinagentis libris, Or 1n ſegentis Iibris , 
BR. theſe Obligations are void: for in theſe caſes the meaning is ſo yn- 
7.5. ,, Certain, that it cannot bediſcerned, and no Averment will ferve'to 
Ja.Nowels ſupply it in this caſe. So if an Obligation be dated 23 die Aprilie 
caſe. inſteadof Apri/is, thisis a good Obligation, and this miſtake will 
not hurt. 
And ifan Obligation have not date, or a falſe and impoſlible 


B b date, 


marcer 


a 


of ir. 


4. What ſhall 
condition of 


and frame of 
it, 


= Secondly, for 
and} ſubſtance thing that is lawful. and poſſible, and ſuch Obligations are good. But 


be ſaid a good another Deed, and it may be indorſed of the back of the Obligation 
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date; or have but halfthe date; asthe- year ofour Lord onely ; or if ©0.a. 5 


delivered it is: a good Obligation. 


ifthe Obligation bero bindea man to do a thing unlawful or-im« _— 


poſlible, it1s void :: And therefore if one binde himſelf in-an Obli- 
ation to kill a man, burn a houſe, maintain-a ſuit, or the like, it is 
void. Soifthe —_—_— be made for maintenance, or to that end, 
or if it be made purſuant to, and in execution of an uſurious Con- 
tract, or the like, it is void. So.if an: Obligation be made againit ge. mor 
"The Statute of 23 H.-.itis void. So if one: binde-himſelf in an Oh. infra. 
ligation, and the matter thereof is altogether uncertain, or inſenſi- 
ble, itis void; bur if there be any realonable certainty init, it js 
good-enough, So if one binde himſelf to go to Rowe in three days 
under pain of 20/. this is void. 


Thecondition of an Obligation may be either in the ſame, or in Plow. 142, 
21H 651, 
1 Ficz. Bar 


ſubſcribed underit, or contained within it ; but the beſt way to 157. 


an Obligation, make it, is.theuſual way,vis. The condition of this Obligation is 


waar _ ſuch,ec.and yet ifit be otherwiſe it may be good for ifan Obliga. 


tion be made from A to B, and on the back of the ſame theſe words 

are indorſed [That whereas the within bounden «£ is bound to Z 

in 26 1.yet B willeth and granteth, Thar if A payto B ol at Eaſter, 

that thenthe Obligation ſhall-be- void; ] ic ſeems this is a good 
condition. So if in the cloſe of an Obligation of 201. theſe words 

be added [That if A (the Obligor) pay 101. to B {the Obligee) at 

Eaſter, that the Obligation ſhall be void ; } this is a good condition, 

So if an Obligation be made from A to Z of 201, and theſe words p'2 3 
axe ſubſcribed Now therefore if che Obligor pay 5 1. quarterly for. 265. 


* four years, then it is agreed that the Obligation ſhall be void, ] 


this is a go0d-condition. So if a {ingle Obligation be made from Paſck.f!e, 
A to B of 2ol.and after the Obligation is made, B doth by another (Mee. 
Deed grant, That if 4 pay him 101. at Eaſter, the Obligation ſhall 2rH.6.5:, 
be void, this is a good Condition or Defeaſance. But if «F do binde *** 2 
himſelfinan Obligation to B of 20 |.and after B doth binde himſelf 
in another Obligation to A to perform the Coverants of an Inden- 
ture, and in this ſecond Obligation there is a Proviſo, That B hall 
not ſue upon the firſt Obligation till ſuch a time, this is nota good 
Condition. 

If A be bound to Zin-201. withcondition, That if B do not bring a5 8.8. 8. 
'A a horſe before Eaſter, that the Obligation ſhall be void, this ts 
a good condition: and if the Obligee will have advantage of it, he 
muſt perform the thing : Es fic de imilibrs. SO If 4 be bound in an gro.comt.. 
Obligation to. i11 20 1 with condition;that if B ſhall bring 20 _ 69. . 
| __ | of 
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it-wanttheſe words, [Js caju rei,&-e. or thelike, ifit be ſealed and por'th® 


A ſingle Obligation may he to pay money, or to do any other Co.re. no; 
See Fait or 


Food . 


B-o. Oblig. 
42. 
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296. 


Dier 304. 
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An Obligati d 
of wood to the houſe of A. that A.ſhall pay him the 20 /. or that A. 
ſhall pay him 207. when B. ſhall bring him 20 load of wood to his | 
houſe, theſe are good conditions, and thething muſtbe done . 
the money 1s to be paid. | | 

If the condition of an Obligation/be, | That if A. (the Obligor) 
do not pay to'B.: {the Obligee )' 101. thatthe Obligation ſhall be 
void, this isa good condition, bur it ſhall be raken according to 
the words, and therefore the Obligor is notto pay it : Andif he be 
fued, he may plead performance of the condition in the not paying 
of it. 

If theſe words be omitted inthe cloſe of- the condition Þ That 
then the Obligation to be void ] the condition is void, but it doth 
not hurt the Obligation, for that remains ſingle: Burt if the next 
words, viz. [ or ſhall ſtand in force] be omitted, the condition is 
never the worſe, for as the addition of them doth nothing add to, 
ſo the omiſlion of them doth nothing detract from the ſtrength of 
the Obligation. 

The condition of an Obligation may be to do any ſawful or poſ- Secondly, for 
ible thing, as to pay money,deliver Goods or Cattel, acknowledge a matter and. 
Statute enter into an Obligation, makea Releaſe, make an Eſtate, ſubſtance of it. 
ſarrender an Eſtate, make reparations for quiet enjoying. to ſave 
harmleſs, to defend a Title, to perform Covenants, to abide an 
Award, to perform a Will, to give ſo much land or money'in Le- 
gacy, to purchaſe Lands, to appear in a Courrt,to marry another,not 
to ſue not to meddle with an Executorſhip, not to revoke a Letter 
of Attorney, not to be Surety, not to play at Cards or Dice, or any 
ſuch like thing ; and ſuch a condition is good. So alſo it ſeems a con- 
dition that a man ſhall not fell his goods, is good : But when the 
matter or thing to be done by the condition is unlawful or impoſſi- 
ble, or the condition it ſelf is repens inſenſible or incertain, the 5 
condition is void, and in ſome caſes the Obligation alſo, And herein 
theſe differences are to be obſerved. | 

1.When the thing enjoyned or reſtrained to be, or not to be done 
by the condition, is fucha thing in his own natare,as the commiſſion 
or omiſſion thereof ismal/am in ſe, there not onely the condition, 
but the whole Obligation alfo is void ab 5nitio: And therefore if one 
be bound in an Obligation with condition that he ſhall kill a man, 
burn a houſe, do any other Felony, commit any Treſpaſs,maintain 
any Suit unlawfully ; or (being an Officer) that he ſhall take Fees 

dy extortion, or that he (being a Sheriff, &-) ſhall let a Priſoner 
eſcspe, or that heſhall ſave the cy” harmleſs againſt'an unlaw- 
ful Deed, or that he ſhall not ſave his Land, or that he ( being a 
Tradeſman ) ſhall not uſe his Trade ( and yet-it ſeems a condition 
thata-man ſhall notuſe his Trade in one place, or at onetime, or 
if he do that, he ſhall pay'ſo much by the yearunto another, is nor 
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An. Obligation. Chap.2r 
a condition againſt law) or that'a man being an.Officet, and an Of. 
ficer pro bone pablico)ſhall aorexerciſe his Office or the like, this con- 
dition is void,and-makes the Obligation,and ſo the wholeDeed void. 
But when the thing to be, or not to be done by the condition,is ſuch 
a thing as the omiſſion or commiſſion thereof 1n its nature is not ma- 
lum sn fe ; but onely againſt ſome maxim of Law, as that a man ſhall 
make a Feoffment to his own wife, or is but mal#m probibicum only, 
as. that a man ſhall eret a Cottage contrary to the Statute of 
31. Eliz, or is repugnant to the State, as that a Feoffee of land ſhall 
not alienit, or take the profits of it, or that a Tenant in tail ſhall 
not ſuffer a Recovery of his Land, or the like;. intheſe caſes the con- 
ditions only are void, and the Obligations remain ſingle and with- 
out a condition And yer perhaps if the Obligors be ſued upon theſe 
_ Equity. Obligations,they may have releifin Equity. 
2. When the matter or thing to be done by the Condition,is ſuch a Perk. ſeQ- 
Impoſſible. thing asin its nature is. impoſſible to be done at the time of the 735 _ 
making of the Obligation,there the Obligation is good, and the Con. Lir.207. 
dition only is void-And thereforeif I be bound in an Obligation with —_— by 
Condition, That I ſhall ſtand to the award of certain perſons, &c. :9.2E1. 4. 
- provided that the award be made before the tenth day of AZay next, 3*; ** —_ 
and provided that I have warning fifteen days before the tenth of 
May, ard this Obligation is made the ninth day of Jay, this is a 
void Condition. And ſo if T be bound in an Obligation with condi- 
tion, ThatT will go to Rowe within three days,or that I will make an 
an eſtate of white acrein Dale worth 10 /. per annum, when revera 
itis worth but 5 /. pry annam, Or that I will be Non-ſuit in ſuch an 
Action, or aſſure ſuch a piece of ground, when in truth there is no 
ſuch Aion or piece of ground , this Condizion is void, and the Ob- 
ligation remains. fingle-and good. $0 it the Condition be, That Hil.177zc 
whereas. 4 had a Judgment againſt Z the Obligor for 20 /. and the * 
Obligee hath acknowledged ſatisfattion , if therefore the Obligor 
ſhall before ſuch a day get a Warrant from «F, whereby the Ob- 
ligee may Þe ſaved harmleſs for the ſame Acknowledgement, That 
then, c. this condition is void,and ast feems,the Obligation alſo, 
for that it is not onely impoſlible, but againſt Law alſo. But when the - 
thing to be done by the condition, is a thing poſſible at the time of 
the making of the Obligation,and after dy mattere-x prſ fatto by the 
a&.of God,thea& of the Law,or the act of the Obligee,it is become 
impoſlible; in this caſe the Obligation and the Condition both are 
become void... And therefore 1f a man be bound with.condition, 
That he ſhall appear the next Term 1n ſuch a Court, and before the 
day the Obligor dieth-; hereby the Obligation is ſaved; $o if A be 
bound to B, that / S ſhall marry Zane G by ſuch a day, and before 
the day B himſelf marry with axe G, hereby che Obligation is dife. #1E4-4.53 
charged, and ZB ſhall acver take advantage of. it. 
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3- Whenthecondition of an obligation is 49 inſenſible and in+ Inſenfible. 
certain, that the meaning cannot be known, Tuere the condition Incermain. 
onely is void, and the obligation good : As if an obligation be 
made by A to B with condition, that A ſhall keep B without dam- 

% paſche 9. Mage againlt 7 S for 101. in which the Obligee is bound to the Ob. 
| Jc.BR, ligor, this Condition is void, and the Obligation ſingle. $0 if the 
Condition be, That 4 ſhall pay his part of the ſums of money, 
that ſhall be levied for the trying of the cuſtoms of 27, unleſs 
the word | levied] be uſed for taxed inthat Countrey, the Con- 
dition is inſenfible and void. Soif A beboundto B with condition 
to fave him harmleſs, and fay not for what, or againſt whom, this 
Condition is void, and the Obligation ſingle : But if any ſenſe or 
certainty may be made of ir, the Obligation and Condition ſhall be 
both good, 
7-H: ©.44 4. Whenthe Condition of an Obligation in the matter of it isre. Repugnant, 
30. pugnant to the Obligation it ſelf, rhere the Condition is void , 
and the Obligation good: And therefore if the Condition of an Ob. 
ligation be, That the Obligee ſhall not have benefit by the Obli- 
ation, or that he ſhall not ſue for the money in the Obligation, or 
See Deica- the like; this Condition is void, and the Obligation ſingle : And 
ſance, ; He” 
yet this day dy a Defeaſance made after the Obligation may be 


done- 
ns 14 $5. Whenthething to be done by the condition, is to be done Not triable,” | 
Trin.7 jac. beyond the Sea, it hath been held that the Condition is void, and 
B.R theObligationſingle, becauſethe ching was not trrable here But 
it ſeems the Law is otherwiſe now, and that the matrer is triable 
Fitz.oblig. here and the Condition good. Andinall other caſes where a Deed 
3.11, inpgeneralis void for Miſnoſmer, diſability or otherwife, there an 
Obligation 1s void. 
All Bonds with conditions for the enjoying of Spiritual Livings 
contrary to the Statute of 13 E/iz.Chap-20. are void by the Statute 
of 14 Eliz."ap. II, 
If any Ladies or Gentlewomen be drawn by flattery or threat- 
ning to enter into any Obligation ſ1mmple or conditional, to pay any 
money not truly due, they may be relieved by a courſe in Chancery, wa 
for which ſee the Statute of ,1 H &.cap.39. Obligation. 
No Sheriff or his Officers ſhall take any Obligation, by colour ſhall kevoid, 
of their Offices of any perſon in their Ward, but onely to themſelves for thar ir is 
and in the name of their Offi.e, with condition with Sureties ſuf. Made ro ano- 
ficient, and the priſoner ſhall appear at the day inthe Writ. And, ur on 
all others taken in any other form ſhall be void. And perſons that ;, hc Sh&iE 
areinhis Ward, by Execution, Condemnation, Capias utlaga!um,in another 
Excommunication, Surety of the peace, or ſome other ſpecial Maner chen is 
caſe, being ſent for by a Juſtice for Felony or the like, may not be*P FOE W 
' bailed : and others that are Arreſted ona (apias for Debr, or any 7 541. ? 
FI Re, B b 3  Jnditmenc | 


Stat.23 H, 
6.Cap. LO, 


MAI  4QON 


I 


in Execution, andtake bond of him to fave him barmleſs, or to 
2 fo. 4 F PEE os OO OO <0 n be | 


pernabi= uit be bailed. Forthe better underſtanding of which 
Statute, theſe things muſt be obſerved; That ſuch Obligations as 
differ and vary from the form of this Statute in words and cir- 
cumitances. onely are good, notwithſtanding this Statute And 
therefore if a Priſoner make an Obligation with a condition to ap. caſe, M.y, 
pear ard anſwer ina Plea of D:bt, and fay no more, nor do ſet 


down the cauſe of the Debr, this is a goed Obligation. And if the 
Sheriff take an Obligation with one Surety onely , or with ewo 
Surerties that are inſufficient, or with two Sureties of another Coun- 
ty ; this is a good Obligation. So if the Debt for which the party 
is Arreſted be 30 /. and the Sheriff takean Obligation of 190 /. 
for his appearance, this is a good Obligation, for in, theſe caſes it 
is left to his diſcretion, and it doth concern himonely. $o.if the 
candition of the Obligation be for zppearance Aexſe paſche, omit- 
ting proxime futurym, Yet it is a good Obligation, So if the 
party be Arreſted by. an Attachment out of the Star Chamber 
upon a contempt, and the condition.of the Obligation is, that if 
the Obligee ſhall appear, and then, and there ſhall anſwer a con- 
tempt by him committed againſt the King and his Council, this is a 
good Obligation. Andif the party that doth make the Obliga- 
tion be not in the Sherifls cuſtody, albeit the Obligation be made 
in any other manner Eſſentially differing from the form preſcribed 
in the Statute, if 1t be not againſt the Common Law, it is a good 


An Obligation. Chap. 2 


Irdiament, or otigxwiſe by Writ, Bill, or Warrant that Me main- 


Villars 
Jac.B.R. 


Co.10 rat, 


Villars 
Caſc. 


D:er 364. 


Ant'eys 


Obligation. And thereforeif when a Capias #:/ugatum be deltiver- IN &: 


ed to the Sheriff againſta man, the $h riff take bond of him ſor 
his fees and his travel; this bond if it be not within the Statute , 


7 |]. c. Co: 
B. 


eL it is againſt the Common | aw, and therefore void. becauſe ir is . 


by colour of Extortion. Burt where the Obligation, whether ic be 
ſingle or double made by a priſorer, doth Etlentially differ by addi- 
tion, alteration or diminution from the form preſcribed in the Sta- 
tute, there the Condition and Obligation both are void. And there- 
fore if ſuch a Priſoner make an Obligation to any other beſides 
the Sheriff, albeit he to. whom it be made be called Sheriff,” or if 


he make an Obligation to the Sheriff himſelf, and not by.the name - 


of his Office; or if he make an Obligation to him, by the name of 
his Office, and doth not rightly name him, as if he make ic to / S 
vicee mits in ( emitatu predifto, whereas it Mould be 4e {cmratu 
predifto, all theſe Obligations are void by this Sracute . And if the 
Sheriff take an Obligation of a Priſoner for his appearance, in caſe 
where he is not bailable by the Statute, and ſo let him go free, or 
if he take an Obligation of a Priſoner that is bailable for his appea- 
rance, and doth infert other things into the condition , as to pay 
mo: ey. for meat, drink or fees, or the like, or if he deliver a man 
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Chap.21. An Obligation, 375 
be a true priſoner ; all theſe and ſuch like Obligations as theſe are 
void by the Statute, If a man be a priſoner in Ludgate upon a /” api- 

Dier 118, 45 #t lagatum, and the Goaler take an Obligation of him with two 

119. Sureties, with condition to fave him harmleſs, and to diſcharge his 
Fees, and to yield his body at all tmzs upon Summons, ec. this is 
a void Obligation, as well againſt the Sureties as againſt the Princi. 

D'er 324. pal. If the under-Marſhal of the Kings Bench take an Obligation 
of one in Execution and agtranger,with condition to ſave him harm- 
leſs of all eſcapes, and ſo ſuffer the priſoner ts go at large, thisis a 

Plo.61,62. void Obligation. If the Sheriffof Bedford, having a priſoner by force 
of an Execution, let him go at large,;and take an Obligation of him, 
with condition that he ſhall keep the Sheriff without damage apainft 
the King and che Plaintiff, and be atall times at che commandment 
of the Sheriff as a true Priſone-, and appear before the Juſtices of the 
King at #/eſtminſter.c#c. this is a void Obligation. | 

Ficz.obl.4, If a man bea priſoner to the Sheriff for ſuſpition of Felony, and 
after a Writ comes to him to have all his Priſoners at a certain day 
before the Juitices of Goal-delivery of the ſame County, end there- 
upon the Priſoner doth m1ke a ſingle Obligation to the Sheriff to 
appear before the Jultices the day of the Writ, this is a void Ob- 
ligation, becaule it is ſingle and not wich condirion. Anditf the 
Sheriff b11] not one bailable by a ſingle Obligation, ir ſeems this 15 a 
yoid Obligation. 

roH.7.1. Afingle Obligation is always taken molt in advantage o*the Ob- . _ 

” Jigee and again{t che Obligor, bur it is otherwiſe of the condition of ole ptr 5 a 
an Obligation, for this is always taken molt in advantage of the Ob. {11 hy. 
ligor, and againfit the Obligee 

Dier 19. Iftwo,three,or more binde themſe'ves in an Obligation cthus,2b/i- Joynr and ſe- 


EO 15, £4999 105 and fay no more,the Oblication is and ſhall be taken to be veral. 


9.53- joyntonly and not ſeveral, but if it be thus OZligamns nos &utrum- 
y- mY que wſtram, Or obligamns nes & uvumquemgq; noſtrum ; Or obligam 4 
Bro. Joyn. nos & quemlibet noſtram ; or obligamus nos &F alterum neft rum; inall 
£220cY 4+ theſe caſes theObligation is both joynt and ſeveral, ſo as in theſe caſes 
Dec, 69, the Obligee may ſue all the Obligors tog«ther,or all of them apart at 
his pleaſure, but it ſeems he may not ſue ſome of them and ſpare the 
re{t but he muſt (ue them all ro gether. or all apart by ſeveral precspes, 
and in this caſe he may have ſeveral Judgements and ſ:veral Execu- 
tions againſt the obligors and take their bodies in execution, but he 
ſhall have ſatisfaion bu: once,or from one of them onely,for after 
he hith been fatis5ed by one, the reſt ſhall be diſcharged. Butin the 
firſt caſe where the Obligation is joynt and not ſeveral, the Obligee 
muſt ſae all che Obligors together, for he cannot ſue one aJone with 
effe&t without the reſt,unleſs it be in ſome ſpecial caſes as where qQne 
of the Obligors alone doth ſeal the Deed,or where all of them doth 
ſeal, but one of them is as an Infant, a woman Covert, a Monk,or the 
Bb 4 like, 


fl . 141QQn 


Execators. 


Heir. 


of payment, 


it muſt and 


For the time 


7.How an nk 
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lence of the obligation, this ſhall be taken to be due the 13. of Oe, 1599, 
the condition and not.nextafter the obligation. See more infra. 
af an Obligati- 
On ſhall be ra- 
ken, and how 


ought to be on bemadeaccording to the minds of the parties, albey the words picr 14.51, 
performed, ſoundto a contrary underſtanding, | 
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An Obligation, Chap. 2 
like, or where one of them is dead, for in theſe caſes one or ſome of 
them may he ge without the reſt. But otherwiſe the Plaintiff 
cannot proceed in his ſuit againſt one, or ſome of them without the | 
re{t,except the Defendant give him advantage,for howſoever the Suit - 
be well begun, for when one or ſome of them alone is, or are ſued, it ,. 
ſhall not be intended that the reſt are living, untill it be ſhewed by B.Rad. 
theother party, yet the Defendant is not bound to anſwer, unleſs the '»decd- 
reſt be ſued alſo; and therefore in this caſe he or they that is or are 
ſued alone, are thusto take advantage of it, viz. to ſhew the matter 
to the Court,and to plead in abatement of the Writ; for if he appear 
and ſkew it not, but plead yox eſt fatum, or the like to the Obligarti- 
on, the Jury muſt finde againſt him, and hewill be charged with the 
whole debt. And ſo alſo if one appear and the other make defaulc and 
is outlawed, it ſeems he that doth appear muſt anſwer all, 
Executors and Adminiſtrators ſhall be bound by the Obligation of Pier 14.27 
the Obligor, albeit they be not named : but the Heir of the Oblipor 
ſhall not be bound by the Obligation, unleſs he be named in the Ob. 
ligation, viz, Obligo me hereaes QC. 
If an Obligation be made to one and his Heirs, or to one and his See before, 
Succeſſors., the Execntors and Adminiſtrators, not the Heir or Suc- 
ceſſor, ſhall take advantage of it, | 
If one binde himſelf in an Obligation of 2001. to aL and B vir 350, 
ſolvendurm 100 1.to A and 100 |. to B, and A die, it ſeems the Execu. 
torsof e£ ſhall have 1001. but that B ſhall have the whole 200 1. 
ſed quere. 
It one binde himſelf by Obligation to T SF to pay him an 1c0 1. Br9-+b.53 
when X doth come to his houſe and at Michaelmas then next follow- 
ing 300 | more; Michae)mas then: next following ſhall be taken for 
next following the making of the obligation, and not next following 
the coming of X to his houſe. 
If one binde himſelf to pay money upon afingle obligation, and Dier 138: 
doth not ſay when, in this caſe ic muſt be paid preſently. nog 
If one bind himſelf by obligation to pay money at Michaelmas,and Co. a 
doth not ſay which Michaelmas , this ſhall be taken for Michaelmas $7. 
next after the date of the Obligation; and ſo alſo it ſhall be taken in _ of 
the condition of an obligation. | 7 ax 
If one binde himſelf to pay 201.in the year of our Lord which ſhall Agrc<<M.9 
be-1599. in and upon the thirteenth of 0ebey nextenſuing the date.*?* ** - 


The condition of an obligation when it is doubrful,is always taken ul. Eli. 
+OKagT * 


moſt favorably for the Obligor, in whoſe advantage'it:3s- made, and pjus vere. 
moſt againſt the Obligee,yer ſo as an equal and reaſonable conſtruRi+ Haucking- | 


If 
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Perk. ſet. Tf ſomething be by a condition to be done,and it is ſet down indefi- Firſt, in re- 


nitely,and not ſet down who ſhall do ir,jf the Obligee hath more skill ſpect of the 


to do the thing then the Obſigor,it ſhall be done by him ; otherwiſe i 
ſhall be done by the Obligor :. as if a- Tailor be bound t6 me inan 
Obligation with condition, that if I bring him three yards of cloth 
which ſhall be meaſured and ſhaped, and if he make me a Cloak of 
it, cc. anditis not ſaid by whom it ſhall be ſhaped, this muſt be 
done by the Tailor. 


If the condition of an Obligation be to pay money, or to do any Secondly, in | 


other tranſitory a& to the Obligee himſelf, and no time is ſet for reſpect of the | 

e fime when » 
the thing isto 
be done, 


the doing thereof, but a place onely ,* this regularly muſt be don 
in convenient time, and that without requeſt. $o alſo in caſe where 
the thing to be done is 1n its natare local, but yet ſuch a thing as 
may be done in the abſence of the Obligee, and withour his concure 
rence, as to acknowledge fſatisfation on a Judgement, make a Leaſe 
for years, or thelike, it muſt be done in convenient time and that 
without requeſt. So alſo in caſe where the thing to be done is to- 
cal, andthe concurrence of both parties neceſſary thereunto , yer 
when it is to bz done to a ſtranger and not to the Obligee, as if the 
condition be that the Obligor ſhall make a Feoffmentto 7 F, it muſt 
be done in convenient tirne without requeſt, But where the thing. 
ro be done is local, and the concurrence of both parties neceſſary 
thereunto, and the a& is to be done by the Obligor himſelf, or by a 
ſtranger to the Obligee himſelf as where the condition is that the 
Obligor, ora ſtranger ſhall infeoffthe Obligee , in this caſe the Ob- 


tigor, or the ſtranger ſhall have time to do it during his life, unleſs” 


the Obligee do haſten it by requeſt; and if he requelt it ſooner, then 
it muſt be done in convenient time afcer requeſt made. And yerif 
the thing to be done, be to be done wholly by che Obligor,or a ſtran- 
ger, and doth nothing concern theObligee, as where the condition 
1s that the Obligor ſhall go to Rowe, or that 7 $ ſhall preach ac 
Pazls Crols, or the like; 1n the firlt caſe it may be done at any time 
during the life of the Obligor, andin thelaſt caſe it.may be done ac 
any time during the life.of / $; and requeſt inthis cate ſhall not 
haſten it. 

If an Obligatron be with condition to grant a Rent,or an Annuity 
to the Obligee during his life, to be paid at Eaſter, and no rime is (er 
for the doing of it, this Rent muſt be granted before Eaſter nexc af- 
ter the Obligation, or elſe che Obligation wittde forfeit. And if the 
condition be to grant an Advowſon, and no time is ſet for the doing 
thereof; it muſt be. done before the Church become void, or other- 
wiſe the Obligation ſhall be forfeir. 

If the condition be to do a thing upon a day in the year and there 
be two days of that name in the year; inthis caſe ir ſeems it mult 
be done that day that is fartheſh off from the time of making - 
995-S 


e perſons tha ; 
are to do the 
thing, 


3. In reſpe& 


wher the thin 
is to be dene. 
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the Obligation, eſpecially if that day be the more notorious of the 


- two days. 


Adjudg. 


If the Condition be to pay r0/ the Eleventh of Aay next follow- M. 20 Jac: 


-ing, and the Obligation is dared the Fifth of May in this caſe th 


. money mult be paid the Eleventh day of the ſame moneth of May 


and not of the next moneth of May. 


Ee B.R, Pre- 
cOrs ca 
I 


If the Condition be, To ſtand to the Award of 7 Sand 7 $ Award nildy's 
- money co be paid, butſer no time for the paymect of it, this muſt : 


be paid in convenient time, elſe the Obligation ſhall be forfeit. 


If one be bound to me in an Obligation with condition that if ] P*1%-5ea, 


enfeoff him of white acre,he will pay me 10/. but doth not ſiy when 


191) 79% 


3 


this muſt be done aſſoon as I make him the Feoffment $9 if one be 
bound to. me that if the goods 1 have delivered to B ſhall be loſt, that 
C ſhall ſatisheme for them, and doth not fay when, this ſhall be 


preſently after the [oſ1ng. 


If the Condition be to pay 7 £ money when he ſhali come to the 4. "8 


ag: of one and twenty years, in this caſe it muſt be paid the very day 8-8 


Crauſde. 


1] $ doth come to his full age, and paymen. after is not ſufficient per-,y po. 


formance of the Condition: 


ies caſe, 


If the condition be,to comeat a day to ſucha place to do a thing, ,, ez. 
and the thing cann t be done without the concurrence of the ocher 3 8 Fiz. 


party; inthis caſe the Obligor muſt ſtay for the very laſt inſtant of * 


the day for his coming, and it ſeems alſo he mult ſtay ac the place all 


the day long. 
If the Condition be, To pay a Rent at Michaeſmas, or within 20 


ar 92, | 


Adjueg. 


days after, the Obligarion is not forfeit before the 2 » days be paſt. *** 
If one be to do athing on a day certain, he may do it any part of Bro- Con 


the day whiles the light doth laſt : And if the Condition be, To do a 
thing by, or before a day, it may be done the laſt inſtant of the day 
before and it 1s ſufficient. 

If the Condition of an Obligation be, To pay money, or do any 


$ ſet down where it ſhall be done, in this cafe it muſt be don: to the 
perſon of the Obligee whereſoever he be; and for this purpoſe, the 
Obligor muſt at his peril ſeek out the Obligee, if he be intra qua- 
tor menia,otherwiſe the Obligation is forfeit ; but if the Obligee be 
not within the Kingdom at the time when the thing is to be done, he 
is not bound to ſeek him, ſo neither 1s the Obligation forfeit for not 
doing of the thing. So if one grant an Annuity to another,and doth 
not ſet down where it ſhall be paid, and givesa Bond with Con- 
dition for the payment thereof, inthis caſe it muſt be done to the 
perſon of the Obligee where ever hebe: And the like Law is as 

it ſeems, where the thing to be done by the condition, is to be 

done by or to a ſtranger : But when the thing the party is bound 


by the condition to do is- local, he is not bound to go any > 
| ther 


dition 145, 
Dier 87. 
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Perk.S:&, 
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of the place like tranſitory a to the Obligee on a day certain, but no place is 45 K-63 
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ther,or to any other place, but to the place it ſelf: And therefore if 
the condition be to make a Feoffment vf a piece of Land, the party 


FE that is bound to do it, is not bound to go to any other place, but to 
Pic OÞ the pieceof Landtodoit: And ifa man make a Feoffment in Fee,or 
4 Leaſe for life or years of Land, rendring rent generally, and gives 


an ONTg_n with condition for the payment of the Rear, the Fe- 
offee or Leſſee is not bound to go to-any place from the Land, to 
ſeek the Feoffor or Leflor to pay him this rent. 
Perk, Set» Tfthe condition be to deliver twenty quarters of corn ſuch a day 
A, 785> tothe Obligee, and no place is ſet down where it ſhall be delivered ; 
in this caſe it is ſufficient, if the Obligor when the corn is ready, 
do give notice thereof to the Oblig ee, and ro wiſh him to appoint 
a place whereunto the Obligor may bring it, and if he refuſe.to ap- 
point a place, itis at his own peri]; or the Obligor may bring the 
corn to the houſe of the Obligee (and this is the ſafeſt way) and if . 
the Obligee refuſe. ic, the condition is performed, and the Obligation - 
is diſcharged. | 
Co. 4.89. T; the condition be to perform all the Covenants in an Tndenture , 4-1# reſpedt of 
PT *57* this ſhall be taken as well for the Covenants in Law as for the Co- = ching it 
! clf to be done 
venants in Deed. 
6 Plow. 6-, Tf a Leaſe be made of a Manor excepting a Cloſe, and the Leſſee To perform 
make an Obligation to the Leffor with condition, thatithe Leſſee Covenants. 
ſhall verform «mia + ſpngula in [cripta prexitts contexta by this 
the Cloſe ſhall be taken to be- within the condition , ſo that if the 
Leffee diſturb the Leſſor in the Cloſe excepted, this ſhall be a breach 
of the condit:'on 
( Se Cov.ir, If the Condition be, to make a Feoffmenr to the Obligee of Land; To make 
; wn-6. jr. this caſe the Feofimeny may be made with, or witnout writing, Feoffnent, ' 
and if it be made by writing it may be made withour ary Warranty Leale, g5c, 
or Covenants, and this will be a ſufficient performance of the con- 
dition. 
Ce. 6. 33- Tf the Condition be, That the Obligor ſhall make a Leaſe tothe 
Obligee for twenty years,and it ts not ſer down when the Leaſe ſhall 
begin, ir ſhall begin preſently, 
Dier 2:8, If the Condition be, Thar the Obligor ſhall do any AAR upon re- AN 
gueſt that the Councel of the Obligee ihall think reafonable; as for "logs wore 
example, ſhall doany -&,-c, for the releafing of an Obligation , aqurance, 
wherein the Obligee is bound to. the Obligor, and the Oblipee by 
adviſe of Councel deviſeth and requeſteth. a Releaſe of all demands 
to.the Obligee, and :9.AS;} in this caſethe Obligor may refule to 
ſeal it, albeit it be deviſed by the Councel of the Obligee. becauſe it 
is unreaſonable, for it muſt be a reaſonable act that the Obligor by 


this condition-is bound to do, 


a 


adjute. 1 If the Condition be, To pay 10 /, at Michaelmas ext, and 10 /. To. pay -mo- b 
= 39 El, yearly after, until / $ be made Knight, 1nthis caſe albeit :7 $ be ney or Regt, «- 


made 


[] - 1990 


1} Obligation. Chap.z » i} © 
made Knight before Michaelmas, yet the firſt 101. at Michaelmas 
mult be paid. - 2-0 
If the condition be thus, Thatif the Obligor ſhall for ever payadjugew. 
yearly tothe Obligee, c.10 1. at the two uſual Feaſts by equal por -*)2.BK 
tions, or if his Heirs ſhall at any time hereafter pay 1001 atone 41ers 
poppe co the Obligee, that thenche Obligation to be void; in this cer, Reck- 
caſe albeit the Obligor hath ele&ion, which of theſe two things to '©1- 
do, yet becauſe the intent is apparent that one of theſe things ſhould 
be done, if therefore the 100 |. be not paid before the firſt Feaſt, the 
10 muſt be paid yearly. 
To warrant If the condition of an obligation from A ito B be thus; That Dierg2,43 
land and for whereas «4 hath fold to B certain Meadow in Dale, that the ſaid 
Aer 0997 Aſhall warrant the ſame againſt Lord and King and all others, if 
af the ſaid B ſhall peaceably enjoy it to him, and his Heirs of the Lord 
of the Manor of A2F, by the ſervices due after the cuſtom,-c#c. in 
this caſe the ſubſtance of this being for quier enjoying, ir ſhall be 
extended that way , and albeit it be not ſaid what heſhall warrant, 
yet it ſhall be taken the Land in queſtion, and the Warranty ſhall be 
conſtru.d to laſt onely for the life of F , and not to extend to an 
new Titles after the Covenant, eſpecially ſuch as areby cheaR and 
default of the Obligee himſelf, as if he commit a forfeiture, and the 
Lord enter or the like. 
To prove a If thecdhaition be, That the Obligor ſhall ſufficiently prove ſuch Perk. ſe, 
ehing- a thing , this ſhall be taken for proofby enqueſt, and accordingly 79,1 
it mult be done : But if the condition be that it ſhall be done by ſuch 
a time, or before ſuch perſons as when or where ſach proof cannot 9255 2 
be had, thenit is otherwiſe. Where the word [proof | is pnt gene. Rep. 127% 
rally, it ſhall be underſtood of proof by Juſtice, but when the par- 
ties agree upon another form of proof,chat ſhall prevail againſt that 
which is but in{tru&tion of Law. 

; If one be boun1 inan Obligation with condition to ſuffer his wife curia Tr. 
roar! to giveto her kinsfolks, children or others, portions of his goods to 77*<**: 
2 Will. the value of 1001. and:that he will perform it, and ſhe give part to 
one and part.to arother, in.this caſe the Husband mnſt perform it 

accordingly : But if the condition be to ſuffer her to give to 4 and 

B1oo! and rhat he will perform it,. and ſhe give 1001. to A heis 

not bound to perform this. | 

If the condition be, That he ſhall perorm his wives Will, ſo it do Adiude. 

not exceed 201. and ſhe make a Will and deviſe 1001. in this caſe _——_ 

he is not bound to perform 'the Will for the 20 1. 
$.Inreſpett of Jfthe condition of an obligation be, That the Obligor ſhall in- retw, 
1g - Teoff the Obligee, and ſuch others as heſhall name by a day , in his 
WL ahe caſe the Obligee mult do the firſt a, viz. name the others, other- 
thing and o- Wiſe the Obligor doth not forfeit his obligation by the not doing of 
ther matters.44t; 'But if the condition be to infeoff me, or ſuch others as I ſhall 
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An Obligation, 
name before ſuch a day , in this caſe if I do not name others, it ſeems 
he muſt enfeoft me before the day at his peril. 


Jf the Condition be, That the Obligor ſhall make ſuch an e- 


ſtate of Lands as 7 $ ſhall adviſe, 7 $ mult firſt adviſe, and this muſt 
be made known unto the Obligor, ere he is bound to do any thing ; 
and if henever adviſe, he is never bound to do any thing, for it 
is inthis caſe, as if one be bound to ſtandto the Award of 7 FS, 
and 7 F never make any, or make a void Award, which is 
all one, 

If the Condition be, To make ſuch a diſcharge in ſuch a Court as 
the Obligee or his Councel ſhall adviſe; in this caſethe Obligee muſt 
do the firſt aR, viz. adviſe, and give notice of the adviſe to the Ob- 
ligor before he is bound to do any thing.. But if the Condition be 
to make ſuch a diſcharge in ſuch a Court ſuch a day, as the Judge of 
that Court ſhall adviſe, in this caſe the Obligor muſt at his peril 
procure the Judge to adviſe a diſcharge, and it muſt bedone that 
very day, or the Obligation will be forfeit, 

If the Condition be, To pay 20 }. to the Obligee when he doth 


come to Loxden; in this caſe the Obligee mult do the firſt aR, . 


viz, make known to the Obligor when he doth firſt come to Los- 


don, far, otherwiſe it ſeems the Obligor is not bound to pay the 


money. 

If the condition be, That the Obligor ſhall levy a Fine to the Ob» 
ligee before ſuch a day,the Obligee mult do the firſt at, viz. ſue out 
the Writ of Covenant. 

If the Conditionbe that the Obligor ſhall deliver twenty Clothes - 
to the Obligee ſuch a day,the Obligee paying for every Cloth imme. 
diately after the delivery 20 /. in this caſe the Clothes mult be delt-- 
vered, albeit the Obligee refuſe to pay the money; bur if [immedi » 
ately after] be left out, it ſeems the Oblipgor is not bound to deliver ' 
the Cloth unleſs the Obligee firſt pay the money. 

If the Condition be, that the Obligor and his Heirs ſhall at any. 
time upon requeſt made, do any aR, &-c. that .the Obligee ſhall | 
require,cc. and the Obligee tender a Releaſe or other Deed to ſeal; 
in this caſe, if the Obligee or his Heirs that is to ſeal the Deed, be 
an ifliterate man, he may refuſe to ſeal it until he can ger ſome body 
to read it unto him, but he may not refuſe or delay to ſeal it until 
he can have a Lawyers advice upon it, but he will forfeir his Obli- 

ation, 

If the Condition be, To do any thing uponrequelt, the Obligor 
until requeſt made is not bound to do any thing towards it, neither 
can he forfeit his Obligation til then. . And yet if in this caſe the Ob- 
ligor diſable himſelf ro do the thing he hath undertaken to do upon 
requeſt before the requeſt made, the Obljgatian may be farfeit - 
without any requelt made, b 
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An Obligation. \ 
' If the condition be, That the Obligor ſhall wichin a certain time 14 8. 8, 

Ffurrender ſuch land of his for an Annuity of ſo much as they ſhall 

agree upon, and they agree upon 10 |. per an»wm ; in this-caſe the 

Obligor is not bound to make the ſurrender until the Annuity be oe *Þ 

made and tendred unto him | 

If the condition be, To deliver to the Obligee an Obligation Hil. 3y x1, 
wherein the Obligee is bound, cc. or to ſeal and deliver to the Ob- £5 
ligee ſuch a Releaſe of it as ſhall be deviſed by the Councel of the hams cafe 
Obligee before Michaelmas, and the Courcel do not adviſe any Re- *9%%: 
leaſe before Michaelmas, in this caſe the Obligor is diſcharged of 
the Obligation, for the Obligee is ro do the fir!t aQ. 

If A, be bound to B. inan Obligation with condition, That A.and, Trin.4jac. 
his wife ſhall levy a Fine of land to C and D and their Heirs, and at **+ 
their colts and charges, this ſhall be conſtrued to be at the coſts of 
the Obligor, and not at the coſts of the Conuſees ; but if the word 

[and] be omitted, perhaps irmay be otherwiſe. 

[f the condition be thus, That if the wife die before Michaelmas »;., ,,. 
without iſſue of her body then living, that the Obligation ſhall be 
vcid, inthiscaſe{ then living] ſhall relate ad proximam antecedens, 
and not to the death of the wife , and therefore if ſhe hath ifſue and 
die, and after before Michaelmas the iſſue dieth alſo, the Obligari- 
on is void,” - | 

Tf the condition be,. That if the Obligor ſhall waſte the goods of 6314s caſe 
the Obligee ( his Maſter) and this waſte within three Moneths after 13 
due proof of it, either by confeſlion or otherwiſe be notified 0 
the Obligor, that the Obligor ſhall ſatisfie the Obligee for it, and 
the Obligor do confeſs the waſte under his hand and ſeal, in thts 
caſe it ſeems this proof, though it be extrajudicial, is ſufficient. 

When thecondition of an Obligation is to do two things by a £c2.5.32. 
day, andat the time of making of the Obligation both of them are 235" © 
poſſible, but after and before the time when the ſame is to be done, —__ 
one of the things is become impoſſible by the a& of God, or bythe {4.," 
ſole a&t and laches of the Obligee himſelf, in this cafe the Obligor 
is not bound to do the other thing chat is poſſible, but is diſcharged 
of the whole Obligation. But if at the time of the making of the 
Obligation one of the things is, and the other of the things is not 

poſſible to be done, he mu perform that which is poſſible. Andif 
in the firſt caſe one of the things become impoſſible afterwards by 
the a&t of the Obligor, or aſtranger, the Obligor muſt ſee that he 
do the other thing at his peril, And when the condition of an Ob- 
ligation isto do one ſingle thing, which afterwards before thetime 
when it is to be-done doth become impoſſible to be done in all orin 
part, the Obligation is wholly diſcharged; and yet if it be poſſible 
to'be done in any part, it ſhall þe performedas near to the condi- 


| 
If 
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TFT”, Chap.21. An Obligation. 
.  4483,929 Tf thecondition be, To do one of two things as to make a Feoff- 
ment to me, or pay me 20 |. inthis caſe if the Obligor do either of 
them; it is ſufficient, Burt if the condition be inthe copulative, as to 
enfeoff me and pay me 2-1. inthis caſe the doing of one of them 
"4 will not ſuffice, but he muſt do both. 
Per Juſtics« If the condition be, To pay to 4 B and { 3ol. apiece within a 
Docrire week after they come t018 years of age,or within 40 days after their 
BR, daysOf rag after notice given thereof, which ſhall firſt hap- 
pen; in this caſe this notice mult go to both the parties, ſo that no= 
tice muſt be given when they are 18 years of age; otherwiſe, and 
until notice given, it ſeems the Obligor is not bound to pay the mo- 
ney. See more in Condition num.8.and Covenant num.6. 

The matter of a condition of an Obligation is ſomtimes affirma* g; when the 
tive and compulſory , and doth confilt of ſomething to be done, Condition of ' 
and ſometimes it is negative and reſtri&tive, and doth conſiſt of 3N Obligation! 
ſomething not to be done, the not doing in the firſt caſe, and doing _ —_ © 
inthe latter caſe, cauſeth the Obligation to be forfeit, and the do--anj*;pe _ | 

ing in the firſt caſe, and not doing in thelatter, ſaveth the Oblt--gation ſaved. 
ation. Or nor, 
co,ſfuper If one be bound in an Obligation to me,with condition to enfeoff geo ach 
bicw97- me of land,and the Obligor do firſt make a Leaſe to me of it, and at- A nal 

1750.4.3. terwards he doth make a Releaſe of it to me and my Heirs, this is 
a g00d performance of the condition. 

Perk. ſet* If a condition be to make me a Feoffment of land, and he tender Tender ana Y 

754 ,, Mea Feoffment, and Irefuſeit, by this the condition is performed. Refuſal, 

$2. So if the condition be, To make a Feoffment to my uſe, and when 

w_ Sea. jt is made I refuſeit, this is a good performance of the condition. 

15 Ed. 45. But if a.man bind himſelfin an Obligation to me, with condition to 
make Feoffment to a ſtranger, and he tender the Feoffnent to the 
ſtranger, and hedoth refuſe it, this is no good performance of the 
condition, but the Obligation is forfeit. If the condition be. To en- 
feoff me and my wife, and he tender it to me, and refuſe ic it 
ſeems thisis a good performance. 

3H 74 Jf onebinde himſelf in an Obligation to me, with condition to - 

Perk. ei. make mea Feoffment of the Manor of Dale by a day, and he before 

757: the day grant a Rent-charge out of the ſame Manor to a ſtranger, 

and afterwards and before the day alſo, he doth make me a Feoffment 

of theland, this isa good performance of the condition, and the 

grant of the rent no breach thereof: Bur if the Obligor fell away 

part of the Manor be ore,or makea Feoffment to me but of one mor. 

ty, or a third part of the Manor this is no good performance of the 

condition. And if in this caſe the Obligor before the day take a 

wife, and before the day make his Feoffment according to the con- 

dition, but the Marriage doth continue until after the day ; in this ' 


| caſe it ſeems the condition is broken... 
| Is: 
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- = Acceptance. ..Ifthe Condition be, That the Obligor ſhall enfeoffme of the Ma- Perk. 5ea, 
_ ror of Dale, and he make a Feoffmenr of che Manor of Sa/e, and 1 749759. 
accept thereof, it ſeems this is no performance of the Condition, Perk.Sed, 
and that my acceptance in this caſe will not help. So if the Conditi- Z;;: 
on be, To make me a Feoffment of land, and he give me money, a 3 B.7.4. s 
= | horſe, or the like, in recempence of this, and I accept thereof, this (74 Neg of 
_ is nv good performance of the condition : And the like law is in all 16H y.14, 
_—_- ces where the Condition is to do any collateral thing, as to ac- 
* count, build a houſe, enter into a Recognizance or the like, and the 
"> >... -Obligorcothgive, and the Obligee accept ſome other thing in lieu 
=: thereof: And ſoalſoit is where the Condition is to make a Feoff. 
= ment to a ſtranger, and the Obligor give, and the ſtranger take an. 
other thing in lieu thereof, But if the condition be to enfeoff me of 
land ſuch a day,and he make,and I take the Feoffment before the day, 
this is a good performance of the condition, 
Ifthe Condition be To enfeoff me or my Heirs in the disjuntive, ,, 8... 
and the Obligor enfeoff me and my Heirs, this is a good perform- 9-5-1412 
ance of the Condition, for it is impoſlible to erfcoff my Heirs 
whiles I live : and when two things are to be done by a condition, X 
whereof the oneis poſlible at the time of making che Obligation, 
and the other not, in this caſe it is ſufficient if he do the thing which 
is poſſible. 
If the condition be, To make mea Feoffment,or pay me 20 /.ifthe Ed. 3.29 
Obligor do either of them, it is ſufficient. Bur if the condition be, 
To enfeoffme,and pay me 20 /,in this caſe the Obligor mult do both, 
or the condition will rot be performed, Er fic de emilibus. 
To makean Tfthe condition be, That the Obligor ſhall make me a ſufficient perk.sea. 
Eſtate. eſtate of land by the adviſe of z and FS, and they adviſe an inſufi- Ws. WG 
cient eſtate, and the Obligor do make the eſtate according to that *'* » 
adviſe; this is a good performance of the condition : Burt if the con- 
dition be, That the Obligor ſhall make a good and ſure eſtate and he 
by advice of Councel make aneltate that is not good and ſure ; this 
15 no good performance of the condition. 
If the condition be, That the Obligor ſhall make me an eſtate of x;,, z.. 
land, and make the eſtate to another by my appointment , it ſeems 55: 
this is no performance of the condition, 
If the condition be, That the Obligor or his Feoffees in truſt ſhall Trio. 17)a, 
make an eſtate to the Obligee ſuch a day,and the Feoffees do it with- 5 + 
out the conſent of the Obligor , this is no performance of the con- 
dition: 
To make far. If the condition be, To make further Aſſurance, and the Obligor p.c+..81a. 
ther aſſurazce. make further Aſſurance upon condition, without the agreement of C2: 3. 
the other party; this is no good performance of the condition, 


To ſaye harm- If the condition be, To fave me harmleſs from an Annuity where- 70:15 
leſs. with my land is charged, and the Obligor doth pay the ſame p_ 753. 
an 
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a1 me an Acquittance for the ſame from the z this is 
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and'pert 
d performance of the condition. But if the condition be to 
diſcharge 'me of*ſuch an Annuity , in this eaſe '/payment' and 
procuring me'a Releaſe, is no-good performance of the condi- 
GZ 'HOn, | 7 
i'pc1iGa, If the condition be, That the Feoffees or Lefſees of the Obligor ... 
790. Fiz ' Of ſuch land which they bave in truſt ſhallgrantme a Rent charge, g 
Barre 70:*gr releaſe their Righe to me before ſuch a day, and there be three pigrurs$+ +> 
Feoffees or Lefſees, and twoofthem onely do grant this Rent,. or rent robe; © © 


'make this Releaſe, this is no good performance of the condition. Bramed. © 1 


If the condition be, That the Obligor ſhall purchaſe and procure 
tomeand my Heirs a Rent of 5 |. per a»»«m,,ard a ſtranger hath ſuch 
a Rent our of my land, and:he doth gec him to releaſe thisro me; 
Firz.Barre this is a good performance of the condition. And if one be bound 
a with condition to grant me the Rent and Farm of ſuch a Mill before 
Michaelmas, to be had and received uncil I be paid 101, and b:fore 
that time he leaſe the Mill co meata Rent, and then ſuffer me to 
detain ſo much of the Rent ; it ſeems This is a good performance of 
: the condicion 
co. ſuper If the condition beto deliver me a horſe, and che Obligor tender To deliver 3 
Lite. 207, thehorſe unto me, and I refuſe him , hereby the condition is per- horſe. 
formed ; and ſo in all ſuch like cafes where the Obligor isco do any 
collateral thing, as ſtand to an Award, or the like, if the Obligor Tenderand 
offer to do it, and the Obligee refuſe, the condition is performed, Aefuial. 
and the Obligation diſcharged for ever. 
Dyer 179. If the condition be, To pay money at a day certain, amd the To Pay mony 
ſuper Lit. Obligor pay a liccle before night, time enough for the Receiver to 
condition ſee tO number bis money by day-light ; this is a good performance 
145 ofthecondition. And ifthe condition be to pay money by or be- 
fore a day; payment the jaſt inſtant of the day before is a ſufficieng 
performance ofthe ogg ed / | 
If the condit.on be, To pay me a ſam of money ata day cer- acceptance; 
we tain, and the Obligor pay me leſs money before the day, or all the OY 
H. 6. 17. money before or at the day, or give me ſomething elſe before, or at 
+ 6. the day of payment in Jieu thereof, or pay-meallthe money or a 
117. 9.79- leſſer fn at c i day appointed, but in another place, and not 
| mp the place mentioned in the condition, and I =_ thereof, in all 
theſe caſes the condition is well performed. But if a ſtranger to the 
condition do fo, and | accept thereof, rhis is no good performance 
*Trin, Of the condition. as hath been * adjudged. And if the Obligor 
36 Blizz pay leſs then the whole money at the day of payment, and the Ob- 
ligee accept thereof: this is no good performance ofthe condition 
- + * A:.dif che thing to de done bea collateral thing, as to account, 
7 orthelike, and the Obligor give unto the Obligee money,ora horſe 
in lieuthereof, and the Obligee _ it ; this is no good perfor- 
c mance .- 


Dyer 15. 
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+ zmance of.che eondition. And-if the Obligor pay. the money to 
- 0 the Dbliges after the day of payment ; this.is. no. performance. of, 
+ che condi 

. ſhall goin part towards the forfeiture : And yet in this caſe theDe. 


tion, but the Obligation, js forfeir, and the money paid 


fendant at this day being ſued upon this Obligation, doth uſually ad. 
venture to plead conditions performed, and give the ſpecial matter - 
inevidenceto the Jury, who for the moſt part doth find apainſt the 
Qbligee.. And yer if the condition be, To pay me money at a day Per *. 
certain, or to pay another money at a day certain, and the Ob- 
ligor pay me or the ſtranger at ſeyeral times before the day, and [ 
or the ſtranger accept thereof; this is a good performance of the 
condition. But if the Obligee do onely promiſe to. accept, of a 
horſe for his money at the cime of payment, and when the time of 184. 4. 
payment comes. anda tender of the horſe is made to him, he doth 
"refuſe him ; this tender is not a ſufficient performance of the con. 
dition. | 

If the condition be, To. pay-money at a day and place certain. Co ſuper 
and the Obligor tender it atthe time and place, and the Obligee is nas Ha 
not ready to receive it ; or being ready doth reſuſe to receive it , $-r0.Perk. 
this is a good performance of the condition to fave the forfeiture ding 
of the _—_—— Andyet if the. Obligor. be afterwards ſued for 
th:s money, he mult ſay in his pleading, That he is ſtill ready to pay 
it, and he muft tender. it in Court. But if one be bound by a ſingle 
Obligation co pay money, and after at the fame or ſome other time, 
he hach a Defeaſance from the, Qbligee, That upon payment of a 
tefſer ſum the Obligation ſhall be. void; and the Obligee retuſe 
the money .when the fame is tendred atthe time, when by the De-+ 
ſealance it is to be paid, inthis caſe the Obligor is not bound ts - 
tender the money in.Court, neither hath the Obligee any remedy 
for it., | 

If the. condition be, To.pay me money at a day and place cer- 4x4, x, 
tain, and the Obligor doth tender it to me the ſame day in another *5: 
place ; this is no performance of the condition, and xheretore in _. 
that caſe J.mayreſuſe it... | 
- If rhe condition be, To pay money between two days , payment pyer :7, 
of the money upon either of thole days 1s ,nor a good performance | 
of the condition, but. the payment muſt, be between the two 


If the condition be,.To pay. me money--at.a day certain, and Perk Seb | 
4» 29 Its 


"Ibid. che Obligor pay the, money. ro .qne that | do owe ſo much ,4, *%.”" 


more unto, or !. bid him lay put..the. myney for me, or ] bid him. Lare. 4% | 


keep it for juch a Debc 1 owe unto him, and he. do ſo, and-1I # 


accept therevt ; it ſeems this is a good performence 0;.the condi. 
tion... 

If the condition be to pay me money, and I. appoint another 
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eo receive it, and the Obligor pay it unto him, this isa good perfor+ 

| mance of the condition. | | 

Co. foper Ifthe condicion be; That a trarger ſhall pay to the Obligee 101. 


. Lir. 208., and the Obligee accept a horſe for it, this is a good performance of Acceptance, 
29 PJ** the condition. But if the condition be that one ſlrarger ſhall pay 
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56+ | 
to another ſiranger 101. and the one doth give, and ihe other take 
a borſe in lieu of this, .this is no good performance of the condi. 
tion. ' 

New If the condition be, To pay me 20 |. of lawful Engliſh money 


Tere of and the Obligor yay me in Spaniſh or in any other money currant, 
rir. Coin.e in thigRealm , this is a good performance of the cordirion. But 
oy ax payment in farthings is no good payment. If the condition be, To 
& Curia Pay me 2Ol. and the Obligor pay me ſome of the 201. in counter- 
WOES * ſie pieces, which 1 not perceiving at the time, do put up and ac- 
Wales 8. cept, but after upon a review I do perceive ſome of them to he 
. agg nauphe, and thereupon I do ſend it back to him again, in chis c+fe 
Idem. jt feems the condition is well performed, and therefore the 
fending back of the money again will not cauſe a breach after- 
wards | 
22Ed.q.2, If the condition be, That ſhall ſtand to the award of 7 F, and Toſtand to 2m 
he doth award me to pay 2ol. to $ by a day, and” at the *Ward 
day I do tender him the 26 1. bur he doth refuſe it , in this caſe 1 


have ſufficiently performed the condition, and the Obligation is 


ſaved. 
22Ed. 4 Ifthe condition be, That I ſhall ſtand to theaward of 7 S, and he 
35, award that [ſhall enter a Retraxit ina Suit depending between me | 


and the other party, and I do not fo, but am Nonſuit, or do diſcon- 
rinue my Suit; this is no good performance of the condition. | 
22£d,4 Ifthecondition be, That the Obligor ſhall come ſuch a day to To fhew 5 
43z fach a place and ſhew mea Releaſe, and he doth come to the place Releaſe. 
the latter part of the day, and doth ſtay there until the light of the 
day be gone, ready to ſhew his Releaſe, bur 1 come not thitker , 
thisis a good performance of the condition. 
Dyer 235, If one make a Leaſe of Land to me, and binde himſelf in an For quiet en- 
17£d.4.3» Obligation with condition to ſuffer me quietly to enjoy the land /*? "8: 
without the ler ofhim or any other , in this caſe if he himſelf, nor 
any other by his incitement do diſturb me, the condition is perform- 
ed, andi a ſtranger thathath Title do enter without his procure- 
ment or occaſion, this is no breach/of the condition. 
If the condition be, To appear intheKings Bench fach a day to 
I. anſwer ,/S, and at the day the Obligor _ appear, but the 
254, 43, Plaintiff is efſoined ſo that the Defendant 'cannot-anſwer him, 
or. the Suit. is diſcontinued by the Demiſe "of the King before the 


To appear. | 


day of appearance; in\theſe caſes the condition is performed and 
the Obligationſaved: B i the Obligot in this ck when he doak 


Ceca of { he. 
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Ani Obhigation, Chap. 21, 
appear, doth-nox cauſe bigappearance to beentred of Record, the 
Obligation is forfeir. EET IT | 
If che condition be, To appear coram dovzino Rege, andehe. Obli- ,,, 
gor appear before the Kings perſon ; thisis no, performance of the 
condition. And if the condition be, to. appear corem 7ufticiariis. o 
Domini Regis, and the Obligor appear before them out of Court , 
this is no performance of the condition. oo 
hh If the condition be,. Thar a ſtranger ſhall make an obligation to _ 
To. mx the Obligee, and the ſtranger tender it, and the Obligee refuſe t ; 7 1 
this is a good performance of the condition; Bur if the condition. be, 292,10 H. 
Tha £ ch: Obligor ſhall make an obligatien to. a ſtranger, and the I 
Obligor tender it, and the ſtranger refuſe it : this is no performance. | 
of the condition, 
"If the condition be,. Thatthe Obligor ſhall marry the daughter. Perk. ſea, 
"-. of the Obligee by a day, andhe doth render himdelf, and ſhe doth 735 4%: 
refuſe; in this caſe the obligation is forfeit, notwithitanding this. 
tender and refuſal. 
If the condition be, To deliver the key of a houſe, and the quiet..p,., .,, 
To leavea poſſeſlionto 1F, tothe uſe of the Obligee, and the Qbligor / the | 
Polſon. houſe being rid, andevery one ou of the houſe, and the door locked) 
doth del ver the key to 7 S, it ſeems this is no good performance of 
the condition, but that / 5, or the Obligee or his deput y, ought to 
come and receive the poſſeſſion. See more in Conditio, at Numb, 9. 
and ſovenant 6. 
"Tf an obligation that is ſingle.be not performed, as whenit is to. co.8.153. 
g. When afin-. 1, money at a day, and the money is not paid, the obligation js (per Vit 
le Obligation |} oken, But.ifa man be bound Þ bligati Day Bags 
ſthe'faid ro PFOKCN, Bur. id by an obligation to pay mon. y at ſe 6.724, 
bebroken and veral days, the. obligation 1s not forfeit, nor can be ſued until all 
foxfeir,or nor. the days be paſt. And yet if the condition of an obligation be to 
'2+* pay moneyat ſeveraldays,and the Obligor do fail to pay the money 
the firſt day, inthiscaſethe Obligee may ſne for the money. due by 
the obligation preſently, 
If one be. bound to pay money ata day certain by a ſingle obli- Bro. otti. - 
gation or Bill, and the Obligor tender the money at the. da; to the cn adgr=oo 
Qbligee, ſo as he-will give hiya, þis Bill or a Releaſe for the money, veriia, 
and the Obligee refufe ſo to do, and thereupon he doth refuſe to *3 
pay the money; in this caſe the obligation is not forfeic ; for in 
this caſe the Obligor, is not bound. to.pay the money, unleſs the 
Odligee will giye up. his Bill or give hima Releaſe. But..otherwiſe 
it 1s in caſe where, one is bound to pay. money by the condition, of 
.an oblixacion, for there the Obligor muſt pay, the mony at his. peril, 
albeit the Obligee refuſe co deliver up the obligation or te. give 2 .. 
Releaſe. PL CNS Ok Fey $\\ 
If one be bound to pay money on a ſingle Bill at a day, andthe . | 
Objigor tender the money ar he day to ce Obligee and he eta = 
h : . |; "0 Ih... 
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it; in this caſe it ſeems he hath now remedy for his money , Sed | 
Quere. 

In all cauſes when the condition is not performed or broken, , , when the 
the obligation is forfeit, and till then it cannot be forfeit : And condition of 
therefore, if one be bound in an obligation, with condition to pay an obligarion 
me 101. at Eaſter"before the day come, the obligation cannot be ſhall beta 
forfeit ; bnt if it be not paid at the Cay, the obligation is forfeit : LO 
And yet if the Obligee himſelf be the cauſe of the breach of the gation foritir, 
condition, or the thing to be done by the condition, is now become or nor. 
impoſlible by the a& of God, the obligation is now become without 
penalty: As if1n theold days I had been bound in an obligation to 
an Abbot, that 4 ſhould enfeoff him hefore Chriſtmas, 1t A enter 
into Religion, my Bond had been preſently forfeited : Bur otherwiſe 
it had been if A had been profeſſed under the obedience of the Oblti- 
gee himſelf. 

If the condition be to make a Feoffment of land to me ſuch a 


To make- a 
Fcouffmentr, 


; day,and he be not uponthe land ready to make the Feoffment, al- 


beit I come not there to receive it; vet the condition is broken. 
If the condition be that when the Obligor ſhall come to his Aunt, 


| hewill enfeoffthe Obligee, or the Heirs of his body, in this caſe he 


muſt do it aſſoon as he doth come to her, and the Obligee ſhall re-« 
queſt the Feoffment, or the obligation is forfeit. 

If the condition be to enfeoff me of a Manor by a day, and be 
fore the day the Obligor doth make a Feoffment of 1t to ano- 
ther, hereby the condition is broken, and the obligation forfeit, 
and though the Obligor re-purchaſe ic again before the day, 
and then make the Feoffment, yet this will not cure the 
breach. 

If the condition be, to enfeofft Þ and C,, and one of them dye 


© before the time be paſt wherein it ſhould be done, inthis caſe 


he muſt enfeoff the ſurvivor of them, or the condition 1s 
broken. 

If the condition be, That if the Cbligor before Michaelmas x, make a 
make a Leaſe to the Obligee for thirty one years, if A will a Leag. 
ſent, and if he will not aſſent then for twenty one years, That 
then, &c. if 4 do not aſſent, and the Leaſe for twenty one years be 
vot made before Michaelmas, the obligation is forfeit. | 

If the condition be that the Obl:igor 'ihall make me an eſtate To make an * 
upon requeſt, a d he tender meaneltate before Irequelt it, and af- Eſtate. 
rerwards I do requeſt it, and he doth refuſe it; in this caſe the cons 
dition 15 broken, and the obligation forfeit. | 

If the condition be that the Obligor ſhall make me a good eſtate 
of land { being Copihold Land) and he doth furrendert abſolutely, 
and the Homage when they preſent ir, do preſent it congit.onally , 
this is no breach of the condition. 
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If the condition be, To makea good eltate of land in Fee-ſimple 4+. z. ,. 
to 4 a woman ) before ſuch a time, and before ſuch time the Oh- X*!- 
ligor takerch A to wife, and the day pals, and no eſtate is mace, in 
this caſe the condition ts broken, and the 0dl:gation forfeit. But if 
the obligation be made to the woman her ,ſe'f, then it is diſpenced 
with by the inter. marriage. 

If the condition be, That the Obligor and his ſon ſhall. do al{ Co. ». 
ſach aRs for the better aſſurins of Land, as the Odligee or his yes $7 
Councel ſhall deviſe, and the Obligee deviſe and tender a Releaſe 
0 the Obligor and his ſon to ſeal, and they delay and refuſe to ſeal 
it nntil they can ſhew it to their Councel to be adviſed upon it ; 
this is a breach of the condition: but 1f they be illiterate, and re- 
faſe to ſealit until chey can get 1t read, this 1s no breach of the con- 
dition. 

If the condition be that the Obligor ſhali ſave the Obligee 

harmleſs-from ſuch a debt, for which the Obligee is Surety tor 
the Obligor, and the Obligee cometh ar the time, and to the 
place when and where the money, for wh'ch he is engaged, is to be 
paid, and finding no body ready to pay the money, he doth pay ** 
x. himſelf to ſave the forfeiture of the obligation ; hereby the 
condition. to ſave harmleſs is broken, and the obligation. forfeit. 
And therefore mach more if the Obligee be ſued, Arreſted, out- 
lawed, or taken in Execution for the Debt of the Principal : So alſo 
if the Obligee be put in fear of Arreſt for the Debt of the Princi. 
pal, and therefore dare not go about his buſineſs; by this the 
condition is broken. But if the Obligee be ſued unjultly , either 
becauſe he is ſaed before the money is due, or otherwiſe, or if the 
Bond in which he is bound, be againſt Law and void and he ſuffer 
himſe!fto bz unjuſtly vexed thereupon, and doth not take advan- 
rage of it, ir ſeems this is no breach of the condition of the Bond to 
fave harmleſs. 

If a Bailiff diſtrain beaſts on a withernam, and afterwards rede- 2 x. 4. s, 
liver them to the party of whom he had them, and take a Bond 
from him with condition to ſave him harmleſsfrom him for whom 
the beaſts were taken, and after he doth bring a detinue againſt the 
Bailiff ſor the beaſts, in this caſe the condition is not broken, for 
this aRion will not lie in this caſe. 

If the cordstion be to pay money to me at a day and place certain, ge1y. 6. 
and the money is not tendred at the time and place, albeit there be 

no body ready to. receive it, if it be tendred, yet the condition is 

broken 

If the condition be to pay money to me at a day and place, and 
the Ob!igor in his going to the place 1s robbed of the money ſo as he ;,,,, o. 
cannot,pay him, in this caſe notwithſtanding che condition is 5. 
broken ,and the obligation forfeir, and this will net excuſe it. 
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Chap. 21. "An Obbpation. 
Xelw. 60-. Tf the condition be to pay money to me ata day and place, and 
I ſeeing him going to the place to pay the money, do wiſh him 
to forbear, and thereupon he doth fo, and doth not pay it, in this 
caſe the obligation is forfeir, and this will not excuſe, But if Ido | 
violently and aQually detain and hinder him, ſo that he cannot 
pay it, this will excuſe him. 


Hi!l14Jac, If the condition be to pay me the Rent reſerved on ſuch a Leaſe, To pay renr. 


Mclinus ar the times limited by theLeaſe, ard it ve not accordingly ; here- 
= by the condition 1s broken, albeit I do never demand the Rent. 

B:o. Otl, If the condition be to pay me the Rent reſerved on ſuch a Leaſe, 
and I enter upon all or part of the Land demited, fo as the Rent is 
ſuſperded fo long as I keep the pofleflion, in this caſe the nonpay- 
ment of the Rent during the time of the ſuſperſion of the Rent, 
1s no breach of the condition. 

If the condition be that I ſhall enjoy Land without the inter- 
ruption of any perſon whatſoever, and afterwards I do forfeit it 
my ſelf by non-payment of Rent, or the like, this is no breach of 
the condition. 

Dyer 255- Tfthecondition be, That the Obligor ſhall ſuffer the Obligee to 
17 Ed.q.3e p p | 
enjoy Lands, &c. and that without the let of him, &c. or any other 
perſon or perſons, &c. and one that hath an elder title doth enter; 
this is no breach of the condition. But if he procure this entry 
and diſturbance, this is a breach of the condition, 
If the condition be that Z and others ſhall quietly enjoy land, 
KI. 60. and A the Obligor and B the Obligee doth diſturb the others, ir 
ſeems by this diſturbance the condition is broken. 
If the condition be that the Obligor ſhall not diſturb me in the 
'?"* keeping of my Courts, and he keep the Courts and take the Fees 
himſelf; this4s a breach of the condition. 
Co. ſuper If one make a Feoffment of land, and make me an obligation with 
+ 5%, condition to defend the land for 12 years, &c. and I am entred 
by a ſtranger, but never impleaded ; in this cale che congition 15 bro- 


Dyer 304 Jjoying, 


Co. 9 


ken. 
co.4. 61, Tfthe condition be to and to the Award of 7 S, and the Ob- TD 5-00 
"I Iigor, doth afterward Countermand the fubmiftion made 107% ; 

this IS a breach of the condition. Fatl umn nin dicitiur quod £077 Pere 

ſeveret. 


4 If the cordition be that I ſhall have i:icevce to carry wood fe. Togive a li. 

8: 18d, Ven years, and the Obligor doth give me a licence for ſeyen cence. 
4426 years, and then doth revoke it again , this 13 a breach of the 

condition. | | 

If the condition be, That 7S ſhall give me licence to go over 
18 Ed, 4. his ground, and 7 45 doth fo, bur another doth incerrupt me, this 
3** js no breach of the condition. And yet if the condition be that [ 
ſhal have licence to go over that ground, there perhaps fuch an inter- 
Cc 4 ruptioa 
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An Obligation, Chap.2:: 
ruption may be a:breach of the condition. 

If an obligation 'be made to. me with condition. to appear in Fitz. 
ſuch a Court, ſuclt a day, andat the day he is kept in-priſon at my ****r%0: 
Suit ſo as. he cannot appear ; in this caſe his not appearance is no 
breach of the condition, for his impriſonmeart ſhall excuſe him. But - 
if his impriſonment be for Feloay , or any other ſuch like cauſe of 
his OWN, Contras 

If the condition be, to appear in ſuch a Court ſuch a day, and ,,... 
before the day a Sxperſedezs doth come to the Sherift; yet if the - 
Obligor do not appear, the obligation is-forfeic, 

IF che condition be, That the Obligor ſhall ride with 7 S to Do- 
ver ſuch a day, and I S doth not go thither that day , in this caſe p,,, 5.« 
it ſeems the condition is broken, aad that he muft procure ISto 
0 thither and ride with him at his peril, 

If I make a Leaſe for years, and the Leſſee doth enter into an ,,. Juſt 
obligation with condition that he ſhall not alien. the Land demi- Ni-holas #1 
ſed without my licence, and I dye, and then he dothalien it ; it 3/* 
ſeems this is a breach of the condition. 

If the condition be thatI$ ſhallſerve me in all my honeſt and ,,..., 
lawfull commands, or that I $ ſhall bea good and honeſt ſervant 772-644; 
to me one year; in thefirlt caſe if I command. him nothing, the #* 
condition is not broken,albeit he never tender his.Service. but in th2 
laſt caſe ir ſeems he 1s to tender his Service to me, or otherwiſe 
the condition will be broken. Butif I refuſe his ſervice when it is 
tendred, or he dye within the time, che obligation is diſcharged. 


us 


' And yer if he depart away within the time, the condition is 


broken. 

If the condition be that A ſhall ſhall marry B by aday,and before 
the day the obligar himfelfdoth marry her : in this caſe the con- 41.7.4. 
dition is broken. Burt if the Obligee marry her before the day, the 75% 
obligation is diſcharged. 

If the conlition bz, To perform the Covenants and payments of 
a Deed, and the Deed doth conteina Feoffinent, and this is one con- BUYS 
dition, thataf the Feoffor pay ſuch a Sum of money he ſhall re- Jac.8,6... 
enter, and he doth not pay it; in this caſe this Noa payment is no 
breach cf che condition. Burt if A let land by indencure to B for ea 
years rendring Rent; and B doth bind himſelf in an obligation Griffin & 


with condition to perform all the Covenants contained in the In- Scots cl 


, ea ID ac.B.ks 
denture, and the Rent is unpaid ; this 154 breach of the condition, 5, 


and caulſeo f forfeiture of the obligation 

If the condition be for the ſafe keeping of Priſon-rs, and one ;. x... 
doth eſe .pe that i54in execution, and in priſon under colour of an Ex- 37 Eliz. 
ecution, or the like, bur 1n truth and in judgment of Law is no 
Priſoner, this eſcape is no breach of the condition, See more in 
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ap.21; W/7 Obligation, 


If the condition of an obligation conſiſt of two parts in the dif: 


junRive; or be to do one of two things before, or at a daycer- 21: By what 
means and 


"Me" . when an Ob- 
of the obligation, and before the crime of performance one of the jigation good 
things is' become impoſſible to be done by the at of God, or by in his crigi- 
nal creation, 
doth or may 
become yoid, 
be diſcharged 
or gone by 


good right and value as the money by him received, or had by @r marter ex pf 
upon the ſaid ſale ſhall amountunto , or elſe doe and ſhall leave unz #49: Or not. 


tain, and both the things are poſſible at the ctimeof the making 


the a& of the Obligee himſelf; in this cafe the obligation is dif- 
charged for ever, And therefore if the condition be, Thar if the 
Obligor ſhall ſell away his wives Land, if then he ſhall either in his 
life time purchaſe to his wife and her Heirsand Aſſigns land of as 


to her the ſaid / as Executrix by Legacy or otherwiſe as mach mo- 
ney as ſhall be by him received upon fuch ſale, That then, c-. 
and the Obligor doth ſell his wives land, and then his wife doth dye 
before himyſo that he cannot leave her the money, in this caſe 
the obligation is diſcharged, and the husband is not bound to pur- 
chaſe land to her and her Heirs. Soif the condition be, Thar if 
I $ do not prove the ſuggeſtion of a Bill depending in the Courc 
of Requeſts before the utas of Hillary, that then he ſhall pay :0 l. 
&c. and I $ dye before the utas; hereby the obligation 1s dif- 
charged for ever, and he 1s not bound to pay the 201. So if the 
condition be that if the Obligor appear in the Kings Bench in 
Eaſter Tearm, or pay 201. To the Obligee at Michaelmas, a nd 
the Obligor dye before Eaſter Tearm , hereby the obligation is 
diſcharged; but if he do nor appear in Eaſter Tearm and our live 
the Tearm, and dye after, then it ſeems che 201. mult he paid ar 
Micnaelmas, or the obligation is forfeir, So if the conic $n bethat 
the Obligor (hall marry A before Eaſter, or pay 20l. to the Obligee 
at Michaelmas, and A dye, or b come mad before Eaſter, or the 
Obligee marry A himſelf, and che marriage doth continue berween | 
them until{ Eaſter be paſt, in all theſe caſes the obligation is dif- 
charged for ever. But when the thing 1s become impoſſible t y 
the Ac or Laches of the Obligor, the Law is otherwiſe. And cherc- 
fore if the condition be, that A ſhall marry with B before Eaſter, 
or that the Obligor ſhall pay unto the Obligee 20 1. at Michaelmas, 
and the Obligor himſelf marry with #, and the marriage doth con- 
tinue untill after Eaſter, hereby the obligation is nor difcharged- 
So if the condition be to deliver up an obligation before Eaſter, or 
give a Releaſe at Michaelmas , andthe ' 'bligor doth loſethe obli- 
ation, or the obligation is burat; hereby the obligation is not 
diſcharged, for if he doth not make the Releaſeat Michaelmas, he 
doth forfeit the obligation. 

It che condition of anobligation conſiſt of one part onely, or be 
to do one thing ata time certain, and that thing at the time of the 
obligation made.is poſlible to be done, but afterwards and before the 

t1me 


F — en wy yo D+ . 
-time when it is to be performed it doth become impoſlible by the 
'a& of God, or the a of the Obligee , in this caſe alſo the obli- 
- gation is gone anddiſcharged for ever. And thereforeifthe condition 
'beto appear in perſon ſuch a day in ſuch a Court, and before the day 
the Obligor die: or at the day the water doth ariſe ſo high that he 
cannot travel to the place without peril of life ; in theſe caſes 
the obligation is diſcharged. £o if the Condition be, That «A ſhall 
marry before Eaſter, and before the time 4 or B die, or become 
mad, or the Obligee marry B, and the marriage doth continue un- 
till after the day; 1n all theſe caſes the obligation 1s diſcharged, 
But if the thing. become impoſlitle by the 2& of the Obligor, coy. 
ra And therejoreifthe Condition be, That the Obligor ſhall ap. 
pear ſuch a Cay, ard before, and at the-day he is impriſoned 
through ſome default of his own ſo that he cannot appear, this 
will not excuſe him * no more then ir. caſe where he is ſo ſick 
that ke cannot appear without peril of his life. So ifThe Condition gs. 
be that Z ſhall marry {before Faſter, and the Obligor himſelf mar- quer 3.cuc 
ry her, and the marriage doth continue untill after the time, in 
this caſe the obligation 1s forfeit. '* So if the Conditiongive the 
Obligor time all his life time to do the thing, the obligation is not gre 
diſcharged by hus death , but in this caſe he muſt do it during his life tl. © 
time at his per1). 

If rhe Condition be, That the Obligor ſhall deliver to the Obligee *0u%ec 
an obligation or ſuch a releaſeas the Councel of the Obligee ſhall 8 Geer 
deviſe before Michaelmas, and the Councel of the Obligee deviſe tn 
no releaſe tefore Michaelmas ; hereby the obligation is gone for £u:e. 
ever 

li the obligation Gepend upon, or be neceſſary to ſome other Bp: 0 
deed, and that deed become void , inthis caſe the obligation is be- 44. -: 6, 
come void alio; asf the Condition of the obligation be to perform 
the Covenants of an Indenture, and afterwards the Covenants be 
diſcharged or become void ; by this means the obligation is dif. 
charged and gone for ever, And if one make a Leaſe for years 
rendrins Rent and the Leaſſee enter into an obligation with Condi- 
tion to pay the Rent to the Leaſlor, and after it fail out fo that the 
Leaſſee 1s evicted out of the Land by an elder Title, whereby the 
| Rentin Law is gone, 1n this caſe and by this means the obligation is 
ciſcharged and gone alſo. But if the eviEtion be but of a part of the 
land, coner.2. 

If an obligation be made to me, anddeliveredto 7 $ to my uſe, co.5-:15 
and when it 1s tendred to me, I do refuſe it and diſagree to it, here- 
by it1s become void, and cannot afterwards be made good apain. 

So ifan obligation be made to my wife, and I diſagree to it ; here- 
by it is become void. 

By a Releaſe made from the Obligee to the Obligor or to one x5.par;;7 
of 
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of the Obligors if there be more then one, the obligati on maybe 
diſcharged. And therefore, if an obligation be made to me with 


An Obligation. "Y 


condition to pay mony, and I by my Deed releaſe it,or acknowledge 
my felt ſatished the Debt albeic I receive none of it, or that I receive 
bur part of it 1n full ſatisfaRion of the Debr, by this the obligation is 
diſcharged for ever. | 

If the Obligee make the Obligor, or one 'of the Obligors, or all 
the o—_ his Executor, or his Executors , hereby the obliga- 
tions diſcharged for ever But the granting of Letters of Admini- 
ſtrati®n co one, or more of the Obligors, is no diſcharge of the ob- 
hgation. And ifthe Obligor make the Obligee his Executor, this 
1s no diſcharge of the obligation. 

If the Obligee be a woman, and take the Obligor ts husband, 
hereby the obligation is diſcharged. 

It the condition be to enfeoff X S.( a woman ) before ſuch a 
time, and before the day the Obligor doth marry the woman, this 
doth not diſcharge the obligation. 

If the condition be to | me ſeven years, and within the time 
I licence him to depart, it ſeems that hereby the obligation is 
diſcharged: And yet ifthe condition be to {tand to an Award , and 
it isawarded that one of the parties ſhall pay 5, 1. a year for ſeven 
years towards the educationof /F, and 7 $ die within the ſeven 
years, the obligation is not diſcharged by his death, but the money 
mult be paid qurins the time notwithſtanding. 

If the condition be to do two things, or ſtand upon divers 
points; and the Obligee ſnppoſing the breach of one ofchem,doth 
fie the Obligor,and the iſſue being joyned upon that point, it 1s 
found apain{t the Plaintiff, and he 13 barred ; hereby the whole ob- 
ligation is diſcharged and fo long as that Judgement is in force, he 
can nzver ſue the obligation upon any other point within the con- 
dition. 

If the condition be to ſatiste me for goods [ have delivered to 7 $ 
if they be loſt, and afterwards they be loſt, and I ſue / SF, and have 
him in Execution for them , by this the obligation is nor diſcharged; 

but perhaps when I have ſatisfaRion of 7 F being in Execution for 
the goods, the obligation may be gone. 
Andin all other Caſes by which a De:d in general may become 
void by matter ex poſt fafto, as by Raſure or the like, an obligation 
may become void. 
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Cnarz XXII. 
Of a Defeaſance. 


bow ina large ſenſe doth ſometimes ſignife a condition annexed 
A to an eſtate, and ſometimes the condition of an obligation 
made with, and annexed to the Obligation at the time of making 
thereof: But itis more peculiarly and properly applyed to ſuch 
conditional inſtruments as are made in defeaſance and Avoidance 
of Statutes and Recognizances at the time of entring into the ſame 
Statures or Recogntzancee, and to fuch conditional Inſtruments as 
are made in Þeieaſance of Statutes, Obligations and the like, after 
the time of the fame Statutes entred into, and Obligations, cc. 
made : And it 15 therefore thus defined, 

ADefeaſance is a coudition relating to a Deed, as to an Obli- 
Sation, Recognizance. Statute or the like, which being performed 
by the Obligor or Recogniſor, the AR is diſabled and made void, as 
if it had never been done, which differeth from a condition onely in 
this, that this 1s always made at the ſame time,and annexed co,or in- 
ſerted in the ſame Deed, but that isalwaies made in a Deed by it ſelf, 
& for the moſt part made after the Deed whereunto it hath relation. 


2. Where and There is no Inheritance Executory,as Rents, Annuities, Conditions, 


4} Ahagh Warranties Covenants and ſuch like, but may by a Defeaſance made 
way be ; and With the mutual conſent of all thoſe which were parties to the crea- 


tion thereof at the ſame, or at any time after, be annulled, d:1. 


may be defea- charged and defeated. And fo is the Law ef Statutes, Recogni- 
ted and avo- fqnces, Obligations and the like; yer ſo, as in all theſe caſesre- 


* gularly, the Defeaſance muſt be made codem mdoas the thing to be 
:. defeated was and is created, viz. if the one be by Deed, the other 
muſt be ſo a'ſo; for it isa rule, that in all caſes when any Exe- 
cutory thing ts created by a Deed, that the ſame thing by the con- 
ſent of all perſons which were parties to the creation of it, may 
be by their Dzed defeated and annulled, and therefore that War- 
ranties, Recogniſances, Rents, Charges, Annuities, Covenants 
Leaſes for years, Uſes or Common-Law, and fuch like, may by a 
Defeaſance made with the mutual conſent of all thoſe that were 
parties t0 the creation of it by Deed, be diſcharged and avoided. 
Nibil eſt txm conveniens naturali equitats quem quod unumqurdque 
diſſolvi eo ligamini quo ligatur, And therefore by ſuch a Defea- 
ſance, not onely the Covenant which doth create a power of Revo- 
cation, but the power it ſelf created, may be utterly defeated and 
avoided: Bur eltates of inheritance, and other eſtates in Tail or for 
life, executed by Livery, cc, cannot be avoided by Defeaſance made 
after the time of the.r creation and firſt making. And yer by ano-. 
ther 
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feaſe, Leale for life, or. other executedthing, may be avo 


well as if it were by condition wit: in the ſame Deed ; as if a Dif. 


ſciſee releaſe to the Diſſeiſor , this ReiQufſe canaot be defeated by an 
Indeature of Defeaſance made afterwards, but it may be defeated 
by an Indenture of De.cafance madeat the ſame time, Que i» cons 
thnents finnt inefſe videntur, " "ng 
To make a good Defeaſance, theſe things are requiſite : 1. That 
Co.1-113* the Defealance be made eodem mode, as the thing to be defeated 
iscreaced: for ifche Obligee by word onely diſcharge the Obligor, 


wo Deed of Defeaſance be indented or poll is not material. 2.. That 


5g. Plow- if it do recite the Statute or the Obligation ( as for the moſt parc 


393. it doth ) thac it be done truly : for ifa Defeaſance be made of a 
Statute or an Obligation which is recited to be made che tenth day | 


of May, whereas in truth it beareth date the firſt day of Aſay, this 
111.3:10. Defeaſance isvoid. 3. That it be mad? between the ſame perſons 
Bco Eftran that were parties to the firſt Deed, 5. And therefore if 4 be bound 


—_— inan obligationto B in 201. and B make a Defeaſance to C, Thatif 
C pay him 20 1, theobligation made by-4 ſhall be void; this is no + 


good Defeaſance, -becauſe it is not made between the ſame parties. 


Bro. tits And yet if a. Statute be made 'to the husband and wite, and the © 
Detez- husband alone joyn in the making of a Defeaſance,thisisa good De- 
feaſance. 4. That it be made afrer the miking ofthe Recogaizance, -. 
Br. Defez- Obligation, &c. and not before, for if A grant to B, Thartif B will | 


ſance 3- 


ſance 5. 


be bound te-him in 20 1. by obligation, that the obligation ſhall be 
void, and afcer -F doth dinde himſelfito 4 in an obligation of 201. 
this Defeſance is not good, becauſe it-is before the obligation. And 
D3er-3'5* vetif thedate of the Defeaſance be before the date of the Recogni- 


zZance, &c. and it bedelivered after, it 1s good enough.'5. That it}be For the tnates « c - 
_ made of a thing defeatible, for.if a Diſſciſee releaſe his right to.the of it. -- 


Plow 1 37 . | 
Bro. De- Terre tenant, and after: there 15/4 Defeaſance made between them, 


fezlance (pat if the Releaſſor ſhall pay :20:tothe Releaſſee, 'the Releaſe (hall 


Hy Des deyoid; thisis a void Defeafance, Andyeta Releaſe maybe: avoid- 


feafance 6; ed by a Condition or Defeaſance made at the time of making of a + 


$. Co. fu. Releaſe as well as a Feoffment; . C1 
perlit-  Tfehe Dcfeaſance of a Recoignizance, Obligation, &c,-be; That 


See Weſt. 


ſance 1n 


two, Of aRent-charge grant to his Graator, Thar if he ſhall pay:him 201, | 


he Grant of the Rent ſhall be void. Albeit the condition 
tion, that is repugnant to the ob igation ir ſelf, - is void- 


20H,7.24 Pig art | 
21H, 7.32. a 


Fiz, Bate and the obligation ſingle, yet it is otherwiſe in caſe of a. ys" T 
5 | £2 | made ..- 
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; other Deed of Defeaſance made at theſametime, oFolkoret, Res. 
| - AS 


$- wherfnl 
faid 

—_—_ 
A 
or grant not to ſue him , this will not defeat che obligation; it For he mw 4 


8:0. De- mult be by Deed therefore as the former was. But whether the cr of ir. -- 


:f the Cogniſorior Obligor, &-c: pay: a fun of imoney,, or -d0:not; - 
$ymb.Bro, Giſturb the execution of the Will of [S, or do make-aLeaſe. for years; 
Defea- to 7s, or the like ; theſe are good Defeafances. As if the Grantee : 


» - = 
LAS, =p, FL * 0 ” 
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a good 


r SY >-K — 
A Defeifance. 
- made #feer the Obligation, for this is good; notwithſtanding it be re- 
-pugnant,” And therefore if the Oblize after the Obliz pr gr de 
-grant by Deed t6 the Obligor, thacthe Obligation ſhall be 'void; or 
that he will not ſue the Obligation at all, or that he will-not ſue 7 
the Obligation until ſuch a time, or that the Obligation ſhall, be z 
diſcharged , theſe -Defeaſatices ate good- to avoid 'the- Obliga- 
. L10N. | 


If the Feoffee with warranty grant, That neither he nor his ® 2c: 


Heirs ſhall cake benefit of the warranty of the Feoffor or his Heirs ; 43. 21 He 


this is a good Defeaſance of the warranty : And if he grant nor to 7:23;., 
vouch, this will diſcharge che Youcher : And if he grant not to bring 59. F 


© a warrantiaCarte, this will bar him of that remedy. ſn like maner 


itis, if the Grantee of a Rent-charge grant to the Grantor, That 
he will not take any benefit by the grant, this is a total diſcharge; 
and if he gyant he will not bring an Annuity, this is a diickarge of 
the perſon ; and if he grant that he will not diſtrain the land for the 
Rent, this is a diſcharge of the land. 
If one make a Leaſe for life by Deed, and after by another Deed Br. De&;a. 
doth grant to his Lefſee, Ther he ſhall not be impeached for waſte; 5. <5 
this is a -_ diſcharge : And if the Leſlce afterwards grant by © 
Deed to the Leſſor, That if he ſhall bring an Action of waſte againk 
the Leſſee, that he will not make uſe, aor take advantage of the 
Deed of diſcharge, this isa good diſcharge of the Diſcharge. ' $0 
that hereby ir ſeems a Defeaſance may be of a Nefeaſance ard one 
Defeaſance after another, and* regularly the laſt ſhall ſtand, And * agree. 
cherefore if a Leafe for years be made on condition to pay 20. at Fziche 8. 
Eaſter, and the Leaſe to be void, and before Eaſter the Leſſor, and 3 © 
Leſſee agree, Thar if che Leſſor pay it ar Eaſter following, the, 
Leaſe ſhall be void, and before that time they make the like agree. Bridgman, 
mentFor another year ; it ſeems theſe be good Defeaſances, and that 
the laſt ſhall ſtand. 
If the Defeaſance afcer Execution made upon a Statute be thus, r. Defea: 
That -if the Conuſor pay ſo much money, the Statute ſhall be void, 7: 
it ſeems by this the Statute and Execution thereupon is void : how- 
beit, it is beſt roadde theſe words in the Defeaſance | andthe exccu- 
tion thereupon. ] 
And now being coming towards an end, we come to the laſt 
Aſſurance of a mans life, or that kinde of Aſſurance that men do 
commonly make when they are near and towards the end of their 


life, viz. a Teſtament. 
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Of a: Teſtament. 


. - MA Teſtament is the full and compleat declaration of a mans mide 
vt: {Yor lift Will of that he would haveto be done after his death : gyig 
—— po It is in Latin Teſtamentam, i. Teffatio ments, the witneſs of a 
Ce. ſuper mans minde ; and to deviſe by Teſtament, is to ſpeak by a mans-- 
eu: 14'- Will what his minde is to have done after his death : And this is 
Wills 24, ſometime called -a- Will,” or laſt Will , for theſe words are $jxo- - 
»ima, and areas it ſeems promiſcuoufly uſed in our Law : Howſo- 
ever, by the Civil Law itis then onely ſaid to bea Teſtament, when - 
there is an Executor made and named in it; and when there is none, 
but a Cedicil onely', for a Codicil is the fame that a Teſtament is, Codicil, guid - 
| bat that:it is without an Executor; and 9 mancan make but one ; 
Teſtament that ſhall rake effeR, but he may make as many Codicils 
ashe will. And by the Common Law where Lands or Tenements - 
are deviſed in writing, albeit there be no Executor named, yet there 
it is properly called a laſt Will, ard where it doth concern Chattels 
onely, a Teſtament. He that doth make the Teſtament is called the 
Teſtator : And whena man dyeth wichoat 'Will,:he is faid to dye 
inteſtare. 
Of Teſtamentsthere be two forts, namely,” a Teftament in wri- Quetuplen..* 
. Perk.3e. ting, Or a written Teſtament which is, -where the minde of the Te-- ” 
Fwrotor ſtator in his life time, by bimſeifbr ſome ocher by his appointment, 
»zz. is put in writing. And a Teſtament by word or without writing, 
which is, where 'a man is ſick, and for fear leſt death, or want of .. 
memory or ſpeech ſhould ſarpriſe him, that he ſhould be prevent» 
ed if he ſtayed the writing of his Teſtament, deftrech his Neighs 
bors and Friends to- bear witneſs of his laſt Will, -and then de-- 
clarech the ſame preſ:ntly by word before them: :: And this is called - 
a Nuncupate:'e,or Narcnp orice Teſtament: And this being after his . 
dearh proved by Witneſſes, and pur in writing by the Ordinary, is V«ncvatives *- 
of as great force for any other thing but land, as when at the firſt 
in the life of the Teltator it is put 'in writing, ' A Codicil alſo is + 
in writing, or by word as a Teſtament is : The Civilanrs have 
other diviiiens of Wilts and Teſtaments.” as ſolemn and unſolemn, ., 
priviledged and imprivikedged, whereof che Common Law maketh - 


# 


Teſtatdr<"7 7 
Inteftace..-- 


J 


no mention. » O 
1 reg i he parts of every compleat Teſtament whereof ir doth conſfilt, HIER 
it. © arecwo-- 1, The making of Deviſes, or giving of Legacies : - 2. rhe 
ſuper Lit. -Makir;g and ordination of ar Execuror , for @ Teſtament can'beno 
872-5w9”--more wichoucy then a: Codicit cafi be wi h a Mecuror, F ? 
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pevile vi or Le- or Le; x is where a manin his Teſtame ne doth give 
gacy. Maid. .. any thi 's ankeſet, ofcxh is properly applied 
Whos Fr nile of $, an HY the oe gg or Sb and 
- Cherefore a Deviſe rity is ſaid co be, where a man in his Teſta- - 


ef 7 


..ment doth give hx leg dohb alter hisdeceiſe ; and a Legacy . FT. 
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-- gives by ſuch a 


where I give my land to anotherand his Heirs, or ] give 201.:t0 {per 
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- A 'Deviſe 


is ſaid to be where a man if his Teſtament doth give any chattel 


| Mcoppcher to haye er the drarh ofthe Teltator , -but, the word is 


prom cuoully a plied: ro e-qne and to the other, And. hethat- 
Wilti called the Deviſor, and he to whom the thing 
is given, the Deviſce or Legatee. | 


And a Deviſe is ſometimes ſimple and wichout condition, / as Dye 27, 
o. 
Lit, 


;another, without more words. ;And. ſometimes jt is wich a_con- *75%in. 
. dition, which 15 when there is quality added to the Deviſe or Lega- :;;; :35, 
. cy, whereby the effe of itis ſuſpended or hindred, and it is there- 


Devilſc. 


. by made to depend on fome future. event. And this condition 
- in-this caſe may be made almoſt by any words; as if Igive to oce 
- mylandif hepay .o1 co my daught 


er, or ſo ashe pay 20l. ro my 
daughter, or. paying 201. to my daughter, or Igive one 20 |. if he 


. marry my daughcer, or whenke ſhall marry my daughter, or [give 


my wife 201. a year whiles ſhe ſhall live unmarried, or I give co 


- him, or to whomſoever ſhall marry my daughter 201, or the like ; 


inall theſe caſes the Deviſeis conditional. Thefirſt kinde of Neviſe 
is called by the Civilians a ſimple aflignation, and the latter a con- 


. ditional aſlignation. . 


An Bxecutor ina large ſenſe is taken for any one that is appoint- New 


. edto have the diſpoſition and ordering of the goods and chattels T<m%0f 


ofa man that is dead And ſo there are three kindes of executors : + 1k 


the firſt is « lege conſtirntss, who is therefore called /-gitimus, and Ro 


 fach a one is che Ordinary of the Dioceſs who hath ordinary Ju- Lit. 20s, 


9rdwary, 


Adminiſira- 
ore 


riſdition in matters eccleſiatical : the ſecond is 4 7 eftatore coy. ©* 94% 
ftitmrus, who is therefore called Teftamentarins, and he is ſttily 
and properly called an executor, and is defined ro be one appoint. 
ed by a mans laſt Will and Teſtament to have the diſpoſing and 
adminiſtration of all or part of a mans goods and chatcels, and to 
perform a mans [aſt Will and Teſtament, according to the contents 
thereof, the third is 2b Epiſcops conftirntus, who is therefore ſaid 
to be Dativw. And fucha one isan Adminiſtr:tor, who is defined 
to be onethat hath the goods and chattels of a man dying inteſtate 


. commirtred to his charge by the Ordinary for want of an executor, 


And his power,benefit and charge is in all chings equal co the power, 


' benefit and charge ofan executor; 


Rettnplex- 


_ -perſonaleſtate coli 


The executor and Adminiſtrator alſo is ſometimes univerſal Dyer 4 
or total, 5. one hath the power and diſpoſition of the-whole — wot of 
to him. And ſomecimes he is particu- Co 6 19+ 


las 


5 Wy Pr Aa! ny _ = ” -1 
Chap}. it Teſtament. 


H® 65 partial,”s. One that hath the power and diſpoſition of ſome 
pirt of the Eſtate, or of all the Eſtate for a time onely commirted 
to him. -And-ſometimmes he is abſolute, j. ſuch a one that hath 
an abſolute power of the Eſtate ,as Executor,or Adminiſtrator, and 
co.cuper ſometimes he*is conditional, 5. one that hath a limited and condi- 
Lic. 209 tional- power of theEſtate onely. * And in both caſes he ſhall be 
$r3:04-3* charged and*chatgablefor ſo much as is commirred to him as the 
49.8. 225- Teftator or Ititeſtate himſelf : for this cauſe the Executor is ſaid to 
repreſant'the perſon of the Teſtator, for as to the Eſtare commit. 
tedro Ins truſt hemay charge others, and be chazged himſelf, ſae 
afid be: ſaed, as the Teftator-himfelf” might. And the Eftate he 
hath by his Executorſhip is faid to be inhim to the uſe of the Teſta- 
cor and'm his Right : and that he doth in the diſpoſition of his Eſtate 
is ſaid ro be inthe right and to the uſe of the Teſtator alſo; And 
the Adminiſtrator hath the ſame power and property over and in the 
Goods and Chatrels, the ſame remedy by Suit, and fo far forth ſhall 
be charged as the Execucor, for they differ not in nature, but in 
name onely. And yetthe-Adminiſtrator is but the Ordinaries De- 
puty, and he may tevoke the Adminiſtration,or call che Adminiſtra- 
cor to an account. 


Repreſent the 
perſon of the 


Swinb. 32; A Teſtament is of that nature that ic doth much differ from 3. The narvre 
Lier +42, other As and Deeds chat men do and execute in their life times : and <ffect of a 


Co tuper 


Lic. 112. for albeit it be made, ſealed and publiſhed in never ſo ſolemn a mati> 7 
Lit. Set. ner, yet it hath no life nor vertue in it until the Teſtators death : 
168, MM | 2 
Co.4.6i, fr itis a Maxime in Law, Omne Teſtament um morte con[ummatunm 
eſt, Et voluntas ambalatoria uſque ad extremum vite exitum; it is 
therefore reſembled until death ro the Interlocucory Sentence, and 

after deith to the Definitive Sentence of a Judge And hence it is 

faid, Sed legums ſervanaa fidrs, ſuprema volmnt as. Lnod mandat fi- 

Lit. Bro,  £71qHe jaber parere neceſſe eſt. And for this cauſe a man may al- 
S*&. 300. ter, Or make void his Will at his pleafare, and he may make as many 
new Wills and Teſtaments as he will, and there is no means un- 

Lir.Set, der the Sun to bara man of this liberty. And the latter Te- 
$09 es. tament doth always revoke ang overchrow the former ; bur other- 
: wiſe it is of a Codicil, -a fer a mat may make as many of theſe as he 
eowm-13 will, and rnake no Teſtament at all , » or if he make a Teſtament he 
b Bro. Te- tmay afterwards make as many Codicils as he will, and one of them 
Gament-29 4ritl not overthrow the other, for inthe firſt caſe they muſt be all 
annexed ty the-Letters of Adminiſtration, and the Adminiſtrator 

muſt perform them, and inthe facrer caſe they muft be all annexed 

tothe Teſtament, and the Exectitor'muft take cafe to perform them, 

pow.343 A Teſtament therefore jsfaid'to have three degrees, '1. 'ArThcep- 
tion, which is the making of it. '2-” A Progreſtion, which is the 

co fuper Publication of it”, 3. A Confamhation, which isthe death of the 
Lit, 312. Teftator. Tn Grams therefore , = youu of greareſt force, "= 


and of a Codis 


p , p p 


A Teſtament. hap; 230 
ia Teſtaments the laſt. is of greateſt force.  But- when a: Teſtament; 
is perfect by the death of the party, it; doth as. effe&ually give agd 
transfer Eſtates, and alter the property of Lands aad ds, as- 
as executed by deeds in the- life time of the parties, for hereby Lic $4; 
| deſcents of Lands. are prevented, and a: man may make Eſtates.in **7>*5v-. , 
Fee-ſimple, Fee-tail, for life or years, of Lands, Tenements, Rents, 
Reverſions or- Services, as. effeually. as. by Deed; and. theſe E- 
_ ates alſo will be good: without any Livery of Seiſin or Atturn- 
ment- And hereby alſo Rents, and power to diſtrain for them may 
be referred: Conditions created and annexed to Eſtates, or things : 
deviſed. And therefore they that. take by deviſes of Lands, are ſaid _— _ 
co take in the nature of. Purchaſors. And if. therefore a- Tenant in 
Tail make a Feoffment tothe uſe of, himſelf in Fee, and after deviſe 
the ſame Land to his Wife in Fee, and die the Son is.not remitted, 
| _ the Father die ſciſed: for the Deviſe doth prevent the De- 
ent.. 
| Tothe making of every goodTeſtament,theſethings are requiſite: ©9623. 
4. Whatſhall; 1. That the Teſtator he a perſon able to make a. Teſtament, and 
—_ be ſaida good ng gifgbled for any ſpecial cauſe, either in reſpeRt.of his perſon, 
| «+ —_—___ minde, or condition, or in reſpect of the thing whereof the Teſta-+ 
not. . _ Mentis to be made. And for thisit muſt be-known: That a wo- _ 
Firſt, ig re- man that hath a Husband cangot make a Teftament of her Lands | page 
- ſpe of the. gf ants, anorye i« be in ſome ſpecial caſes , for of her Lands ſhe 37+ 
1H} apa a can make no Teſtament with, or without, her Husbands.confent ; oa 
dl the thing Of the Goods and Chatrels ſhe bathras Executrix, roany other ſhe. j2H 74+ 
whercef ir is may make an Executor, without, her Husbands conſent ; for. if 502. Fire. 
. made. And ſhedo.not ſo, the Adminiſtration of. chem muſt be granted to the £254: 
what __ next of Kin to the, deceaſed Teſtator, and, ſhall not go to-the Huſ.. 
| Te ee 2 © band: _ Bur of them.ſhe can mske no deviſe with or .without-her 9/2%-52%.. 
And of what Husbands leave, for they are nqt. deviſable ; and if ſhe. do deviſe gucor 0g, 
things, or not, them,the Deviſe is yoid.. And of the things due to the Wife where- 
And how. of ſhe was not. pofleſſed during the marriage, as things inaRion, _ 
A Feme c0-. and the like, it, ſeems ſhe may make her. Teſtament, at: leaſt 
4 ba ſhe may make her Husband .Execyutgr. of, her. Paraphonalia, viz. iH.9uug:.. 
her neceſſary. wearing Apparel, betag that which is fit far one of IDs 
her rank: ſome ſay ſhe may make a Teſtament, without her Huſ-- 502. #icr, 
bands leave, others doubx of this, howbeit all agree.that ſhe and ray pee" 
ot, his. Execytor ſhall bave this after her. Husbands death, and.that Bro.Tetw . 
the Husband, cannot give it away from-her. And of the Goods and © 12+ - 
Chattels her Husbapd hath, eicher by her or-otherwiſe, ſhe.may noc - 
make a Teſtament witbour the licenſe. and, canſent of her. Husband _ + 
fixſt had ſo tp dg.. But with, bis legve and, conſent ſhe may mgkea 
Teſtament, of his goods, and-make kim, her Executor if the will, 


, . 


Andit is faid alſo, that if ſhe do. make a Teſtament of his Goods ]. 


_ 
* 


(ip truth,” without his kaye and conſent) and be afier her. grand Fes 
; | JUAICD - 


Dicer 228; 
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ſuffer the Will to'be proved, and deliver the Goods accordingly ; 
in this caſe the Teſtament is good. And yet if the Husband pive his 
Wife leave to make a Teſtament of his Goods, and ſhe do ſo, hemay 
revoke the ſame at any time in her life time,or after her death before 
the Will be proved. But a woman after ContraR with any man, 
may before the marriage make a Teſtament as well as any other, and 
$e2.32 £4, 15 not at #11 diſabled hereby. 
348.8.c.5 An Tnfant until he be-of the age of One and twenty years can An Infant. 
,— row make no Teſtament of his Lands by Statutes of 32 and 34 H.8. 
br Cuſtom But by ſpecial cuſtom'in ſome places where Land is deviſable by cu- 
5 4s ftom, hemay deviſe itſooner. And of his Goods and Chattels, 
if he bea Boy, hemay make a Teſtament at Fourteen years of 
age, and not before, and ifa Maid, at Twelve years of age, and 
co.fuper A before; andrhen they _— it without, and againit the can- 
vic. 9, ſent of their Turor, Father, or Guardian. And yet ſome ſay an In- 
fant-cannot makea Teſtament of his Goods and Chatrels until he 
oi ng be Erghteen years of age. A Mad or Lunatick perſon during 4 Lunatick 
24- Swin, the time of his Inſanity of minde cannot make a Teſtament of perſon. 
$/4% Tandsor Goods; but ſuch a one as hath his /#c5da intervalla, clear 
or calm intermiſſions, may during the time of ſuch quietneſs and 
freedom of minde make his Teſtament, andit will bz good. So 
alſo an Idiot, 5 e. ſucha oneas cannot number Twenty, or tell A 1497. 
waat age heis, or thelike, cannot make a Teſtament, or diſpoſe 
of his Lands or Goods, and albeit he do make a wiſe. reaſonable, 
Lk and ſenſible Teſtament, yet is the Teſtament void. But ſucha one as 
is of a meanurderſtanding onely. that hath gr:(#m capzt, and is 
of the middle fort between a wiſe man and a fool, is not prohi- 
bited to make a Teſtament. So alſo an old man, that by reaſon of his An old man. 
great age is childiſh again, or ſo forgetful, that he doth forget his 
own name, cannot make a Teſtament, for a Teftament made by 
ſuch a one is void. So alſo it ſeems adrunken man, that is ſo 
exceſſively drunk, that he is deprived of the uſe of Reaſon and 
Underſtanding during that time, may not make a Teſtament, for 
it is requiſite when the Teſtator doth make his Will, that he be 
: £0.6.2z, Of ſound and perfe&t memory, * 5.e. that he have a reaſonable me. 
Hil.z.Car» mory and underſtanding to diſpoſe of his eſtate with reaſon. Þ A 
Keene &* man thatis both deaf and dumb, and that is ſo by nature, cannot 
Chancery, make a Teſtament. But a man that is ſo by accident, may by writing 
»1n-53- or figns make a Teſtament. And ſo may a man that is deaf or dumb 
by nature or accident, And fo alſo may a man that is blinde. 
 CuriaB. An Alien born cannot make a Teſtament of Lands or Goods, © A An Alien, 
Ing s man that is entred into Religion; cannot make a Teſtament. 4 A , Treaitor. 
£d.6.c.1. Traitor attainted from the tame of the Treaſon committed can make 
$Wb.54- no Teſtament of his Lands or Goods; for they are all forfeit to the 
King ; but after the time he hath a pardon from the King for his of- 
Dd2 fence, 
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A deaf and 
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fence, he may-make a Teſtament of bis Lands or Goods as another 
A Felon, man., A man.that ig attainted or convict Felony cannot make a 
Teltament of his Lands or Goods, for they are forteic; but ifa man Þ*o56:- 
be onely indicted, and die before; Actainder, his Teſtament is good , nu, 
for his Lands and Goods both. And if hebe indicted and will not 
anſwer upon his Arraignment, but ſtandech mute, &-c. in this caſe 
his Lands are not forfeit,and therefore it ſeems he may,makea Telta- 
ment of them. Andif a man kill himſelf, his Teſtamenty asto his Plow. 265 
A Felo de ſe. Goods and Chatrels is void, bur as Fa. his Lands is.good. W 
A man'that is outlawed ina perſonal Acton cannot makea Te: ;;.., 
--— ſtament of his Goods and Chattels ſg long as. the Outlawry. doth "Wn 
| continue in force, but of his Lands he may make a Teſtament, The +;.,...2... 
A *Corporati. Bead , Or any of the members of a Corporation may not make a 
on. Teſtament of the Lands or Goods they have in Common, for they 
A villain, ſhall go in ſucceſſion. A Villaincannor make a Teſtamenc of his 
Lands or Goods after the Lord hath ſeiſed them, Bur here note,that 
howſoever the Teſtaments. of Traytors, Aliecs, Felons, Outlawed 
perſons,and Villains be void,as to the King, or Lord that hath right 
to the Lands or. Goods by forfeiture or otherwiſe, yet it ſeems the 
Teſtament is good againlt the Teſtator himſelf, and. all others but 5winb 155. 
ſuch perſons onely. And here note further alſo, by the Civil Law $05. * 
alſo the Teſtament of divers others, as Excommunicate perſons, 34 H-5. 
Hereticks, Uſurers, Inceftuous perſons, Sodomites, Libellers, and _— "oy 
the like, arevoid. But by our Law, the Teſtaments of ſuch per - 
ſons, at leaſt as to their Lands, are good by che Statutes that do en- 
" able men to deviſe their Lands, Burt all other perſons whatſoever, 
male or female, old cr yong, lay or ſpiritual, rich'or poor. at any 
time before their death, whiles they are able ts ſpeak lo diltinRly, 
or write ſo plainly as another. may underſtand them, andunderitand 
that they underſtand themſelves, may make Telitaments of. their 
Lands, (300ds, and Chattels, and that albeit.they have ſworn ro the 
contrary : and none are reltrained of this liberty, but ſuch as are 
before named. See more if 4 to this matter... . Sex mors 
Secondly, in- The ſecond thing required to the making of a good Teilameny, iS, Num.7, 
e that he that doth make it, have at the time of, the making of it Aj. $4i"b, 9; 


ceſpet of th 10th m; | | Jo 
f him #:#m teftaxds, 1.4 minde to diſpole, a firm reſojut;on, and adviſed de- 7,:?*> » 


munde © 

that doſh  terminationto make a Teſtament ; otherwiſe the Te:lam nt will be 

Make it, yoid; for it is the minde not the words of the Teltator that doth 
givelive life to the Teſtament, for if a manraſhly, unadviſedly, inci- 
dently, jeſtingly, or boaſtingly, and not ſerioully write or ſay that 
ſuch a one ſhall be his Executor, or have all his goods, or that he 
will. give.co ſucha one ſuch a thing, this is no Teltament, nor 
to. be regarded, And che minde of the Teſtator. herein is to. be 
diſcovered by circumſtances; for. if at the time he be ſick, or ſer 
himſelf ſeriouſly to-make his Teltament , or require witaelſes, to 
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b:ar witneſs of it, it ſhall be deemed in earneſt, but if it be by way 
of diſcourſe onely, or of ſomewhat he will do hereafter, or the like, 
it ſhall be taken for nothing. 

The third thing required in a good Teltament is, that the minde 
of the Teltator in the making of 1t be tree, and not moved by 
fear, fraud, or flattery, for when a Teltator is moved to make his 
Teltament by fear, or circumvented by fraud, or overcome by ſome 
immoderate flattery ; the fame is void, or at leaſt voidable by ex. 
ception. And therefore if a manby occaſionof ſome preſent fear, 
or violence, or threatning of future evils, do at the ſame time, or af- 
terwards by the ſame motive make a Teſtament : this Teſtament is 
void, not onely as to him that put him ſo in ear, but as to all others, 
albeit the Teſtator confirm it with an arch. But if the cauſe of ſear 
be ſome vain matter, orbeing weighty is removed, and the Teſta« 
tor doth afterwards when the fear w pait, confirm the Teſtameat; 
in this caſe perhaps the Teſtament may be good And if a man 
by occaſion of ſome fraud or deceit be moved to make a Teſta« 
ment, 1* thedeceit be ſuch as may move a prudent man or woman, 
and if itbe evil alſo, the Teſtament is void or voidable at the leaſt; 
but if the deceit be light and ſmall,or if it be to a good end,as where 
a man 1s about to give all his Eſtate to ſome lewd perſon from his 
Wife and Children, and they perſwade the Teſtator that the lewd 
fellow is dead, or thelike and thereby procure him to give his Eſtate 
rothem, this is a good Teſtament. And one may by honeſt inter- 
ceſlions, and modeſt perſwafions procure another to make himſelf 
or a ſtranger Exzcutor to him, or the like, and this will not burt the 
Teſtament. Alſo a man may uſe fair and flattering ſpeeches to move 
the Teltator to make his Teltament, and to give his Eſtate unto him- 
ſelf or ſome friend of his,except it be in caſe where the fl:tterer doth 
firſt beat or threaten him, or put him 1n fear, or to his flattery 'oyn- 
eth fraud and deceit,or the Teſtator 1s a perſon of weak judgement, 
or under the danger of government of the flatterer, as when the 
Phyſician ſhall perſwade his Patient under his hands to make his 
Teſtament, and give his Eſtate to himſelf, or the Wife attendins on 
her Husband in his ſickneſs ſhall negle& him, or continually pro- 
voke him to give her all, or wherethe perſwader is importunate and 
will have no denial. or when there is another Te!tament made be- 
fore; for in all theſe caſes the Teſtament will be in danger co bea« 
voided. And if I bemuch privy to anoth-r mans mind and he tell me 
often in his h:alch how he doth intend to ſertle his Eſtate, and he be. 
ing lick, ] do of mine own head draw a Will according to-his mind 
betore declared to me, and bring it co him,and ask him whether-this 
ſhall be his Will or no, and hedoth conſider of it, and then deliver 
it back tome, and ſay, yea, this is a good Teſtament : But if other- 
wiſe, ſome friends of a ſick man of their own heads, ſhall make a 
Dd 3 Wall 
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A Teſtament. 
Wul, and bring it toa man in extremity of ſickneſs, and read it to 


him, and ask him whether this ſhall be his Will, and be ſay. yea, yea : 
Or if a man be in great extremity, and his fricnds preſs him much, 


and ſo wreſt words. from him, eſpecially if it be in advantage of 


them, or ſome friends of theirs, in theſe caſes the.-Teſtaments are 
very ſuſpicious. 

But as touching theſe two laſt things, Pere how they ſhall avail 
in the Wills of Land which are not regulated ſo much by the Civil 
Law. | 


The fourth thing required in the making of-a good Teſtament, js, Swin 113. 
reſpect of the Thar theform and order that the Law preſcribeth, be obſerved in 


the diſpoſition, And therefore 1. that there be an Executor named 
inall Teltaments of Goods and Chattels,- and that that Executor 


2. Naming of named be capable of the Executorſhip ; for this is ſaid to be the head 


and-foundation of the Teſtament.: for if there be never ſo many 
Legacies given, and no Executor. made, this difpolition .is but a 
Codicil, and cannot properly be called a Teſtament : for in this 
caſethe party dead is faid to die inteſtate,and the Adminiſtration of 


Chap. 24. 


Bro, Teſts 
20s 


his goods mult be granted to the Widow, or next of kin ; whereas. 


on the other ſide, if an Executor be appointed, albeit there be no 


Legacy given, yet this diſpoſition is, and is properly ſaid to be a Te- 
ſtament. 2. Ir the Teſtament be of Lands or Tenements, it muſt be 5 


1n writing, and it muſt b: committed to writing at the time of the 
making thereof: And it is not ſufficient that it be putin writing 
after the death of the Teſtator, being firſt made by word of mouth 
onely, for then it is but Nuncap.tiveltill, But if che Teſtament be 
firſt made by word of mouth, and be afterwards written, and then 
brought to the Teſtator, and he approve it for his Teſtament : Or 
if.the Teſtator, when he doth declare his mind, doth appoint that 
the ſame ſh3{l be written, and thereupon the ſame is written accord» 
ingly in the life time of the Teitator, theſe are good Teltaments 
of land, and as good as if they be written at the firſt, If therefore 
one be very {1ck, and another come to him, and ask him whether 
his wife ſhall have his Land, and he fay yea, and a Clerk being: pre» 
ſent doth put this is writing v.ithout any precedent commandment 


.or ſubſequent allowance of the ſick man, this is no good Teſta- 


ment of the Land, Sojf onedeclare his whole minde before wit- 
nefles, and ſend for a Notary to write it, and dye before he come, 
and he write it after his death ;. this is no £o0d Teſtament for his 
Lands, but a good Naycupative Will for his Goods and Chattels,ex- 
cept hedeclare his mind ts be, that it hail not be his Willunleſs it 
be putin writing,for then perhaps it 124 55% he 2 good Will for his 
Goods and Charrtels. So if he that 493th write 1h WI cancot hear 
the party ſpeak, and another t:14! {255 by this ck man doth tell 
bim what he doth fay, inthis cafe if there be none 9thers- preſent 
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to prove that he reported the very words of the ſick man, this will 
be no good Teſtament of the Land, But'if a Notary take di- 
re&ion from the ſick man for his Will, and after go away and 
write it, and then doth'bring1t again and read it to the Teftator, 
and he approve it: Orif it be written from his mouth by the No» 
tary according to his minde, and hisminde were to have it written, 
albeit it be not ſhewed or read to him afterwards, theſe are good 
Teſtaments. So if the Notary do onely take certain rude notes or 
dire&ionsfrom the ſick man which he doth agree unto, and they 
be afterwards written fair'in hrs lifetime, and not ſhewed. to him 
again, or not written fair until after his death, theſe are good 
Teſtaments of Lands, If a ſick man bid the Notary make a Teſta- 
ment of his Lands, but doth r:ot tell him how,and the Notary make 
a'Devile of itafter his own mind, this is no good Teſtament : and 
yet if itbeafter read unto, and approved by the Teſtator, it may 
be good. And fo if a Teſtament be found written in the Teſtators 
houſe, and not known by whom, and it be read unto and approved 
by the Teſtator, thisis nota good Teſtament in writing for Lands 
and goods. 3. Uſes of Jands before the Stature of Uſes, might, 8nd 2. Uſes and 
[Lands and terements deviſable by Cuſtom, and Goods and Chatrels lands by cu- 
may be diſpoſed by word without writing, and ſuch Teſtaments of 
ſuch things ſo made are good. 4. It is not material in what matter 
| orſiuff, whether in paper or parchment, nor in what language, whes- ting. 
ther in Latin, French, or any other tongue, nor in what hand, or 4. The matter 
letters, whether in Secretary hand, Roman hand or Court hand, or 
in any other hand a Teſtament be written, ſo ic be fair and legible 
that it may beread and underſtood : Neither is it material whether 
the ſame be written at large, or by notes, or characters uſuat or un- 
uſual, as xx* for twenty ſhiliings, or when the figure (2) is uſed in- 
ſtead of the letter A, if it be uſual inthe Teſtators writing, or 
the like, for the Teſtament is good notwithſtanding. So alſo if ſome 
words be omitted, or ſentences improper uſed, when the intent and 
meaning is apparent, as where a man ſaith, | T make my wife of 
this my laſt Will and Teſtament] leaving out the word | Executrix] 
yet the Teſtament is good, and this ſhall be underſtood : But if it 
be ſo done as it cannot beread, or by reading the minde of the 
Teſtator cannot be known, then is the Teſtament void and of no 
force. Inthe like manner as a N#ncupative Will is, when the words 


ſpoken are ſo ambiguous, obſcure and uncertain, that thereby the 


Perx.Seft, meaning of the Teſtator cannot be known nor underſtood, 5, Where 5. Sealing and 
473477 , writing is needful ( as in the caſe of diſpoſition of land it is) there ſubſcribing 

Ealing of the Teſtament, or ſub{cribing of the Teſtators name is *®< T<ſiarors 
not neceſſary. And therefore' if a man by himſelf or another, do 
make a Teſtament af his Land, and do not put his Seal or 
Name to it, if he agree to it, this is a ſufficient Teſtament * 
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to proceed further at tifat time either by adding, diminiſhing, or al- 
tering, he be ſuddenly ſtricken with ſickneſs or inſanity of minde 
whereby he cannot proceed, but gives it over in the midft and fo 
he die, it ſeems in this caſe the whole Will is void. And yet 
if a man begin his Will and make perfe& Deviſes to one, and then 
of himſclt he give over unti] anocher time: or if a man make a per- 
fe& Deviie co one, and then die before he can make any Devile to 
any ocl:ers, it ſeems theſe are good Teſtaments for as much as is 
done. And therejore ic is ſaid if one command another to make 
his Will, and by it to deviſe white acre to 1. S. and his Heirs, and 
blackacre to I.N, and his Heirs, and he write the Deviſe toI $ and 
his Heirs,and the Teſtator die before he can write the Deviſe to I.N. 
and his Heirs, this isa good Deviſe to I. S. but a void Deviſe to 
I. N. and his Heirs. But if a man bid the Notary write a Deviſe 
of hisland to 1. S. upon condition and the Notary write a De- 
viſe to I. S. but the Teſtator dieth before he can write the conditi- 
on; ia this caſe the whole Deviſe is void. But a man may if he 
ple:ſe make a Teſtament of part of his goods, and die Inteſtate for 
the reſt,& that diſpoſition he doth make is good for ſo much. 7,The 
laſt thing required to the perfeRion of a Teſtamert, is, that it be 

roved: forif it be never fo well made, and bein truth the Teſta- 
ment of the Teſtator, yet if it cannot be by proof madeto appear 


cienr proof of fo, it is but a void Teſtament, and of no force at all, And therefore 


Chap.23. 
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herein theſe things are to be known: 1. That a Nexrcupative Te- 


ſtament muſt be proved by two W:tnefles at the leaſt, and thoſe 3* 


mult be ſuch as are without exception, 2 A written Teſtament 
when it is written with che Teſtators own hand, doth prove and 
approve it ſelf, and: therefore need not the help of Witneſſes to 
proveit. And for this cauſe if a mans Teſtament be found written 
fair and perfe& with his own hand atter his death, albeit it be not 
ſubſcribed with his name, ſealed with his Seal, or have any Wit. 
nefles to ir, if it de known or can be proved to be his hand, it is held 
to be a good Teltament and a ſufficient proof of it ſelf, but if it be 
ſealed with his ſeal, and ſubſcribed with the name of the Teſtator, 
and can be proved by Witnefles. it is the more authentick, And when 
it is found among{t the choife Evidences of the Teltator, or faſt 
locked up in a ſafe place,it is the more eſteemed , for if it be written 
inanother hand, andthe Teſtators hand and ſeal, or one of them 
not to it, albeit it be found in ſuch a placeas before, yet ſome proof 
will be expeced of it further by witneſles in that caſe. And ifa wri- 
ting be found under the Teſtators own hand, yer if it be but a ſcrib- 
ling writing written Copy-wiſe,with a great diitance between every 
line without any date,in{trange characters, with many interlinings, 
and lying amongſt his void papers or the like ; this will not be 
Y eſteemed 
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eſteemed a ſufficient Teſtament nor a good proof of it; but it ſhall 
be accounted rather a draught or image of the Teſtators Will for 
a direction to him after to make his Will by: And yetif it can be 
proved that the Teltator did declare himſelf that this ſhould be his 
Will; this will bea good Teſtament, and a good proof of it. 3. If 
it be proved che Tellator ſaid his Teſtament was in ſucha Schedule 
inthe hands of IT. $. and I.S. produce a writing depoſing it to be the 
ſame, it ſeems this is a ſufficient proof; but if he ſay withal itis 
written with his own hand, then it ſeems ſome other proof, as by 
comparing hands, or the like, that it is his hand, wherein it is writ- 
ten, will be expected, 4. If the Witneſſes will prove the wriring 

produced to be the laſt Will of the Teltator, or that he ſaid, It was, 

or it ſhould be his laſt Will, or that it is the ſame writing that was 
ſhewed unto them, and whereunto they are witnefles. albeit they 

never heard it read, or ſer their hands to it, it is a ſufficient proof. 


5- All perſons male and female, rich and Door, are eſteemed com- Wirnels com- 
perent to 
s, 


prove a Teſta- 


petent witneſſes to prove a W ill, fave onely ſuch as are infamou 
as perjured perſons, and the like ; and ſuchas want underſtanding 
and judgem-nt, as Children, Infants, and the like; and ſuch as are 
wp cd to bear affeRion » As Kindred, Tenants, Servants and the 
like. AI. g_ is reputed a competent witneſs to prove any other 
part of the W1!l but his own Legacy, or to prove any thing againſt 
himf-if rouch1 ng his own Legacy, but not otherwiſe. And therefore 
where there be two witnefles of a Will, wherein either of them 
have ſomewhat bequeathed unto himſelf, this Will cannot be fſut- 
ficiently proved for thoſe Lego but for the reit of the Will it 
may be ſufficiently proved, «.Where there is no queltion nor oppo- 
ſition moved or had about,or againſt a Tel'ament, there the Oath of 
the Executor alone is eſteemed a fufficient proof of i it, andin that 
caſe regularly no other proof is required And wh ere more proof is 
neceſlary, as in the caſes before, it is in the d:{c etion of the Ordi- 
nary, what proof to admitand allow : Ard theſe witneſf s for rum- 
ber, nzxture and quality , or that other proof that he Corh deem and 
accept for ſufficient is ſuſfc ent; and che Teſtament fo proved by 
ſuch witnefles, or other proof 1 is ſufficiently proved. And of this 
CR ſee more i»{-,, at Numb.7. 

reſtament ſufficient ar dooodin bis creation and beginnings, 

wy —_ become void by divers means, as firſt by-Counter 
maund or Revocation, and this is ſometimes by the parties 
that made ir, and fomettmes it 15 by another : 
1s expreſſed , and ſometimes tt is implied ,, for itis a rule, 
a or thing done, or words ſpoken by: the Teſtator after the * ef1- 
ment made, or that doth alteror croſs all or part of his Teitamert 


made before, isa Revocation of 17, or of that part thereof that is ſo' By Ceunter- 


croſled and altered. And therefore if a Feme Covert make a Te- 
{t2ment 
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A Teſtament, 


Gieth ſeiſed of the land notwithſtanding ; hereby the Teſtament as 
ro this Jand is revoked, So if a man make a latter Teſtament, and 
therein by expreſs words doth revoke the former Teſtament, or 
1fa man by any writing, or by word of mouth / For one mayb 

word of mouth, revoke a Will in writing, albeit it be of land) do 


 expr.{ly revoke a former { eſtament that he hath made and make no 


new Teitament (for ſo a man may-do, and die inteſtate if he will) or 
ifa man make a latter Teitament, and make no mention of the for. 
mer Teſtament ; all theſe -are Countermands of th2 former Teſta- 
ment. And the latter Teſtament doth always revoke the former, 
and that albeit the Executor of the |:tter do refuſe the Executorſhip, 
or dye during the life of the Teſtator, or after his death, and albeir 
the Kins be made Executor of the former, andalbeit the former be 
a written, and che latter but a Naxcupative Teſtament, and this 
holdeth crue in a Teſtament of Lands, as well as ina Teſtzmeat of 
Goods and Chattels, but otherwiſe it is # conver/9: for however a 
man may by word avoid a Wilt madein writing that is good, yet 
2 man can;ot by word make good, and affirm a Will made in wri- 
ting that is void ; And thereforeif a man deviſe his [and in writing 
to 1.S. and his Heirs, and I. S. die before the Deviſor, and after the 
Deviſor ſay by word, that the Heirs of I.S. ſhall have che land, as 
L. S. ſhould have had it if he had lived, this verbal declaration will 
not affirm the diſpoſition. Alſo the latter Teſtament doth infringe 
the former, albeit there be ro mention made in the latter of re- 
voking the former; and albeit there be twenty Witneſſes of the 
former , and but two or none of the latter ; and albeir in the 
former the Executor be appointed {imply and without condition, 
and in the latter he be appointed conditionally, and the ſame con- 
dition be alſo broken, ſo that the condition be of ſomething then 
to come, at the time when the condition was made; but if che 
Executor of the latter Teſtament be made upon ſome condition 
then preſent or paſt, the condition not exiſting, the former Telta- 
ment is notrevoked; andalbeit the former Teſtament be made ire 
revokable, 5. e. that the-Teſtator ſay, I make this my laſt Will and 
Teſtament-irrevocable-; and albeit the Teſtator hath ſworn not to 
revokethe former, the Oath being alſorevoked rogether with the 
Teſtament : and albcic the Teſtator enter into an Obligation with 


_ -condition not to revoke it, but then inthis caſe he doth forfeit his 
"Obligation. Butthe latter Teſtament doth not revoke the former 


in theſe caſes following : 5. e. When the latter is imperfe& in re- 
wet of Will: 5.e, Whca the Teſtator dieth whiles he is making of 


it, 


Chap.:z. 
ſtament, and afrer take a Husband ; by this the Teſtament is re- 
voked. Andifa man mgke a Teſtament of land, and after make a 


Feoffment of the ſame land, which Feoffment is not good for ſome 
defeRt in the Livery of Seilin, or otherwiſe., ſo that the Feoffor 


Dier 310, 
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it, and before he can finiſh ic, or when ic is vehemently ſaſpeRed 
that the Teſtator was compelled to make the latter by fear or 
violence, or induced to rake it by fraud and deceit : os when the 
former was made by the Teſtator whiles he was in his good and per- 
fe& minde and memory, and the latter is made by him when he 1s 
5nops ments ;, Or when the latter is made by the perſwaſion, and for 
the benefit of certain perſons, whenthe Teſtator is in extremity 
of ſickneſs, unleſs ic appear plainly to be the expreſs Will of the - 
Teſtator to revoke the former, or unleſs the Teltator himſelf did 
didatethe latter, or in caſe the latter bein favor of the Children - 
of the Teſtator or others, who are to have the Adminiſtration of 
his goods if he die inteſtate. 2: When the Teſtator doth make 
two Teſtaments, a former anda latter, both being written, and at- 
terwards lying ſick upon his death bed, they are both preſented un- 
to him, and heis deſired to deliver to one of the ſtanders by, which 
of them he will have to ſtand for his laſt Will, and he deliver the 
former. 3, When the latter doth agree in all points with the for- 
mer, for th:n both of themare as onein divers writings. 4. When 
inthe latter Teſtament there is n» Executor named, fox then it is 
but a Codieil or addiction to the former. 5. When the latter is made - 
upon ſome ſudden diſcontent againſt the Executor of the former Te- 
ſtament, and afterwards he and the Executor are reconciled again; 
in theſe and ſuch like caſes, the latter Teſtament is no revocation of 
the former. Tf the Husband licence the wife to make a Teſtament, 
and after her death he forbid the Probate, this is a Countermand 
of the Teltamenr. But note here, that Revocations in general 
are not favored in Law, and therefore he that will avoid a former 
Will by Revocation, mult fee he rrove tt well © 2. -A good Telta- 
. ment may become void .by cancelling or other deſtruction of it, 
as where the Teſtator himſelf, or ſomeo her by his commandment 
doth cut or tear it in pieces, deface if, or calt it into the fire, by 
this means the Teſtament is-made void, except it bein caſe where 
the Teſtator doth it unadviſedly, or it be done by ſome other with.. . 
out his conſent, or by ſome caſualty, or when he doth willingly 
pull away the Seals and then he doth afterwards ſeal it again, -or 
where the whole Teſtament is not cancelled or defaced, but ſome 
or the chief part thereof, as the naming the Executor, or the 
like, for it is good ſtill for the relidue; or where there be ſeveral pa- 
pers or writings, of one, ten, or each of them, contat ing the whoke 
Teſtament, the cancelling or defacing ſome of them doth not hurt 
the Teſtament,unleſs it can be proved that the Teſtators minde were . 
20 avoid it all, or where the Teſtament is loſt in the life time of the . 
Teſtator, or after, - for inthis caſe ſo much as can beproved by wit- 


$wiab. ib. Neſles is {ti} in force. 3. A good Teſtament may become void by al- 
7-eQ.17:" teration of the eſtate of the Teſtator;as when a man after the'time of 
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making the Teſtament, and before his deathns convicted or con- 
demned of ſome great crime, for the which the Law depriveth him 
of the making of a Teſtament, as Treaſon, Felony, or the like. 
And yer ifthe crime be pardoned and purged before his death, the 


Teltament may be good enough. "Andif a man of ſane and perfet 
memory make his Teſtament, and after becom?2 1199s ment ix as every 


Chap.23, | 


Co, 4. 62, 


man for the molt part is before his death , *this doth not hurt the 


Teſtarent. 4. A good Teltament may become void by an incen 
tion onely to aſter it when the Teltator 1s hind--1 in bis 1nceation 


' that it cannot take effet ; And therefore if when the Teilator in- 
'tendeth to alter his Teitament, or to make a new one, he be by 


fear or fraud forbidden or letten, that he dare not or cannot alter it, 
or the Notary or the Witneſſes dare not , or may not be ſuffered to 
come to him, as when a Wife or ſome other that is to have bene- 
fit by the former Will, under pretence that ſhe nath a charge from 
the Phyſician that none ſhall come xt hira, or under pretence that 
be is allzep, orthe like, will not ſuffer any body to come at him, 
or when the Notary and Witnefles are all preſent, and they make 
ſuch a noiſe or quarrelling that they hinder the effe&t of his intent ; 
or whenthe Teſiator 1s kept from doing itb importunate requeſts 
and flattering perſwafſions, in all theſe caſes, and by theſe means 
the former Teſtament may become void, Burif it appear the Te- 
tator hath no purpoſe to. alter the Teſtament when he is let as 
aforeſaid; the fear is a vain fear the Teſtator is prohibited at 
another time, and not the time when he doth intend to alter the 
Teſtament, but he hatch ſundry opportunities after that time to do 
it, anddoth it not, or he isdrawn onely by the fair ſpeeches of a 
Wife or Friend , or by the weeping or other trouble ariſing from 
the grief of the Legatary or Executor for the Teſtators {1ckneſs 
onely he is diſturbed, intheſe caſes perhaps it may not be void. And 
where it is void by the prohibition of a Legatary onely, it is vaid 
for ſo much as doth concern him onely, and not for the reſt of the 
Teſtament. 5 A good Teſtament may become yoid by making 
another of the ſame date ; for if rwo Teſtaments be found after the 
death of the Teſtaror, and it cannot bediſcerned or proved which 
was made former or latter ; the one of them doth overthrow the 
other, and both of themare b:come void, except they be both to 
the ſame purpoſe, or one of them be made in favor to Wife and 
children, ec. and the other to ſtrangers. And yetin the firſt caſe 
a)ſo the Teltator by declaration of his mind, which of them he will 
have to take cffect, may make either of them good. 6. A good 
Teſtament may be made yoid by the declaration of the Teſtators 
minde, asif a man have two Teſtaments lying by him, the one 
made after the other, and they are both ſhewed or delivered to 


the Teſtator when be lieth. ſick, and he by word or ſign by 
| at 
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Chap.23. A Te ament. 
that he will have the former to ſtahd; this declaration doth revoke 
the latter, and affirmthe former, ' And where a man would revoke 
a Will for any of theſe cauſes, he muſt preſently after the deathiof 
the Teſtator put in a Caveat or Exception in that Court wherethe 
Will is to be proved, and thereupon proceed to queſtion ir, or by a 
: prohibicion in ſome caſes he may ſtay the probate in the Spiritual 
Court See more i5»fra at Num. I 2. 
Perk. *ea. Jf-a woman covert, without the leave of her Husband make a 5. Where a 
' _— Teſtament of her Husbands goods, - and the Husband doth after her T<ſtamenc 
death connive at the Probate, and deliver the goods accordingly, _ WP 
hereby the Teſtament of the Wife is become good ; burif an In- a _ 
fant or mad man make a Teſtament in the time of his Infancy, become good 
or madneſs, and after the Infant or mad man become of full age, by ſome mar- 
or ſober, before his death, ir ſeems theſe Teſtaments are void. **r or accident 
Andyet-if the Infant at his full age, or the mad man when he is 65 197 Jad. 
_ make a publication of this Teſtament, ic may perhaps be not; 
0003; 
CP"? : If aman makea former and a latter Will, and by this latter the 
 479.©0.4. former is revoked, and sfter the Teſtator declare himſelf that the 
org former ſhall ſtand, by this the former cFat was void before, is now 
6 become good again Andyetif a man makea Will that is void, 
and it be proved after his death, this Probate will not make it good, 
bur it doth remain void, as it was before. 
If a Feme ſole make a Will, and then take a Husband whereby the 
Willis countermanded, and fo become void ; if her Husband die, 
ſo-that ſhe tecome ſole again ; This accidentwill not make the 
Wiil g00d again, bur it doth remain void ſtil] : but perhaps by a new 
publication atcer ſhe doth become ſole, it may become good apgain- 
See more infra at Nam.1!l 
See.befo:e  Tothe making of a goud and ſufficient Deviſe, | theſe thingsare 7. what ſhall 
ar Xun.4* requitite. 1. Thatthere bea Devilor, and that he be a perſon be ſaid a good 
able to deviſe, and that both in reſpe& of the condition of his 234 ſufhciene 
own perſon, and of the thing whereof the Deviſe is made. — 
2 That there be a Devifee, and that he be a perſon capable leh ; 
and able to receive the thing deviſed, cither at the time when 
the Deviſe is made, or at Jeait when the Deviſe is to: take effe&. 
>. That the Devilor have at the time of the Deviſemade animnum 
re/tardi, 1.2 minde.to make a Deviſle.: - 4. . That rhe Will of the De- 
viſor be free, and not drawn or coacted by fraud, flattery, fear, or 
Berk. Se, LE NIKE. 5. That the Deviſe be madein due manner ar:4 form. 
406, Sce 6, Thatthe thing deviſed be a thing deviſable. 7. That it be deviſed - 
betore 237 upon lawiul;terms and conditions, +8. That there be words ſuffi - Firſiinreſpet | 
os 6s cient ro make his minde known-:'9 That it be proved after the o' arter tou © 
numb. 17- death of the Deviſor. - 10, And if it be a Deviſe of land, ir is further ergy 
requiredthat the Deviſor be.ſolely fſeiſed ofthe land, and nor joynt- vs 'be the ; 


Iy Deviſor. - 


A 4HCQON 


hap:5; 
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'ly ſeifed with another, and chat he be ſeiſed of aneſtate in Fee- 
;fimple: and that the Deviſe be in writing And for the firſt of 
theſe it is to be known, that whoſoever may make a Teſtament, 
; may make a Deviſe of the ſamething of which he may make a Te- 
Nament. Fr fic & converſo. And whoſoever is diſabled to make a 
Teſtament, is diſabled to deviſe by ſuch a Teſtament, And there- 
fore Infants may not deviſe cheir Lands until they be one and twen- 
ty years of age, nor their Goods and Chartels until they be fourteen 
'yeirs of age on as ſome ſay, until they be eighteen years of age.) 
Women that have Husbands cannot deviſe their Lands to their own Co. ſuper 
Husbands or others, either by or without their Husbands conſent, al- 5; 7:4: 
 beitthere be a cuſtom to enable them thereunto ; but all ſuch Deviſes Peviſe za, 
- warp ” are yoid. And Spiritual perſons, as Archbiſhops, Biſhops, Deans, ,, .., 
Matter touch- Archdeacons, Prebends, Parſons, Vicars, or any member of a Cor - 496. _ 
-ing the Devi- Poration may not deviſe the Lands or Goods they have in the right 
ſee. And who of their Churches and Corporations. And for the ſecond thing, 


, may be a De-qhic i ; ' , 
- 4p this is to be known, 1. That regularly, whoſoever may be a Gran 


what name, 


_—_ 


| : Perk. Se, 
) tee, may bea Deviſee or Legatee. And therefore a Deviſe made to 5505. 510, 


-any perſon or perſons, male or female, children or ſtrangers, Bond- #1222. 
men or Fre:men, Laymen or Clerks, Debtors or Creditors, Infants num-:8, 
.or men of fvll age, Women ſole or covert, Colledges, Univerſities, 
Corporations, or the like, are good. But it is ſaid, thatit any Lega- 
cy begiven to an Heretick, Apoſtate. Traitor, Felon, Excommuni- 
.cate perſon, Outlawed perſon, Baſtard, unlawful Colledge, Libeller, 
Sodomite, Uſurer, Recuſant convict, it is void by the Civil Law, 
.Cxcept it be in ſorge ſpecial caſes. And yet it ſeems a Deviſe of Lands 
to any ſuch perſon is good within theStatute of Wills. a A Devile «Dier 303, 
to an Intant in the womb of its Mother, atthetime of the death of 34; *& 
the Teſtator is veid. ® And yetif a man deviſe to ſuch an Infant, « 3 Jac. 
-and he happen to be born before the death of the Teſtator, it phi 
feems in this caſe the Deviſe is good ; for itis a rule, © That the Deviſe.sce 
Deviſee muſt be capable of the thing deviſed at the time of the 1,7 
death of the Deviſor; if itbethen to take effe& in poſſeſſion, or if « 9J2.3-K 
it be a remainder, he muſt be capable of itat the time when the re- 
mainder ſhall happen, or otherwiſe the Deviſe is void, And a_. " 
man may deviſe his Lands, Goods or Chattels, to his own Wife, as 168, © 
wellasto any other. 2. But he that may be thus a Deviſee, and Lit Bro 


is capable ofa thing deviſed, muſt be certainly named and deſcribed; _ 


4s 


v, WF 
[ #1 


4 wa for if a Deviſe be to a perſon altogether incertain, the Deviſe is 
altogether void. And therefore if I give my Land to my beſt M- 19 Jac: 
' friend, or to my beſt friends, theſe are void Deviſes. So if I give crunpe © 
myiland to a Vicar, and fay not to what Vicar; this Deviſe is 7: Bo4ie- 
Arcrment. void, and no Averment will help in this caſe. If one have two co.6.68- 


Sons of one name called 1. S. and he deviſe to his Son I. S, with- np 
out any diſtinRion; it ſeems this Deviſe is void for uncertainty but 296. | 
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in this caſe perhaps an Averment which ſon is meant, may help. Soif 
one give to./S 207, andthere betwo-or more of that name, this. 


'Deviſe is void,exceptir may be proved by ſome thing which ofthem 


he meant. So if one ſay in his Teſtament, I give to one of the 
world 101. this Deviſe 1s void for incertainty. So if onegive him 
104. whoſe name is written in a Schedule in the cuſtody of ſuch a 
man z and in. truth there is no ſuch Schedule in the cuſtody of 
ſuch a man to be found; or if there be no- name-written therein, 
it ſeems theſe. Legacies are void for incertainty. So.if a man pive 
a Legacy toa-manincertain, and no ſuch man isto-be found, and 
the. meaning of the Teſtator cannot be known, this Deviſe is 
void. And yet if a man by his-Will. ſay thus, I Deviſe to him 
that ſhall marry my Daughter ; this is a good Deviſe, and he thac 
doth marry my Daughter in my life time, or after my death, ſhall 
haveit. And if-a mandeviſe any thing ad pias canſas, as to the 
_— or. to the Poor; not expreſſing what. Church or: Poor; . 
this perhaps may bea good Deviſe, Soif a man give 201. to his 
Kindred , it is faid this is a good Deviſe, and that a reaſonable ex- 
poſition ſhall be made of it, as near the intent of the Teſtator as 
may be; viz. that thoſe in the next depree ſhall haveir firſt, and 
then thoſe in the next degree to that ſhall have it afterwards; and 
if-it be a Deviſe.co-the kindred of another man, that they ſhall | 
have it equally. (Sed guere of this Deviſe, for it ſeemsalrogether - 
uncertain.) Soif a man give to 7 F, or ] D 207. this is held 
to be a good Deviſe, albeit it be ſomewhat incertain, and the Dif- 
junRive ſhall be taken for a Copulative, aud ſo ] S and / D ſhall 

take boch by this Deviſe; but if in this caſe one of them-benearer 
of kin then the other, then it is faid he ſhall have it for his life, and + 
the other afterwards. And if onedeviſe 20 /. to:4 or 'B,: which 
of them 7 FS will appoint; this is a g00& Deviſe, .andhe that 7 $ 
ſhall appoint ſhall have ic. Andif one deviſe to-7 $ and his chil - 
dren; this ts a good Deviſe and certain enough, and hereby he - 
and his children ſhall take theching deviſed together. 3. And asthe 
perſon to whom the-Devile is made, - muit becapable, and certain» 
ly: deſcribed and named, .. ſo-muſthe be capable: by that name by 
which the Deviſe is made to him, or otherwiſe the Deviſets void. 
And therefore if a Deviſe be to the Heirs of 7 S, 7 $ being living; . 
this Deviſe is void, . And- yet if Lands or- Goods be devifed-to - 
the Executor-of / $, and I $ dye before the: Teltator and make : 
Executors; this is a good Devile ta the Execurors:: Andif a mar: + 
devife his land to: 1. S. for hife; :the remainder to the next of kin, , 
[ or:next of blood Jof I. S, this is a good-Devile ofthe remarnder: - 
And-if a mandeviſe-Goods to the Pariſhioners of. the Pariſh of $. 
tothe uſe of the Church ; this. is a. goed .Deviſe; and the Church. 
wardens way regaver ite. Andlifa manteviſe Eeetefic Janie _ 
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dee di Ho thor nezit fees thibis ns good-Deviſe: to the Parſon of rhat 
Church: Ani if a-man deviſe tothe City of LZondox, Univeriity 


. of Oxford, 'or $0 Queens Colledge in Ox/0-4, Thele are-good De-. 
viſes. : Burt if one deviſe to the Commonalty of a*Guild. rhar-is 


not incorporite, as to two of the middle-men of the[{3uild of :the 
Fraternity of Whiteacres in Lon#o,orthe hke ,. this Devile is. void. 


Dier 4. 


| 4 Thatif theperſfon be capable, -uell-named, and capable by chat Peck (a. 


name, i* his name be truly fer down, yertif his name be nor'fo, 395 BY 
» 


but miſtaken, the Deviſe is void. And cherefore if one intending 290. 


to give:©4.to / FS, deviſeto / N 207. this Deviſe 1s void both to 
1] $ and 1X, except the perſon be certainly denoted and deſcri - 


| bed by ſome oth:r circumſtance, as'to / N the Son of / S my 


Landlord, or the like, $0 if one deviſe to the Abbot of St. P erey,, 
when the Foundation is the Abbot of St, Pax!; this Devife 1s void. 
And if one deviſe to a Corporation, and there be none of that 
name at the time of the Deviſe, nor during thelife of che Tz(ta- 
tor, this Deviſeis void,” and fo alſo it ſeems the Law is, if there 


be a Coiledge made after of that name. Butif one deviſe a thing Ploy. 344: 


to the Wife of / F, and before the Deviſor die, / $ die, and ſhe take 
another Husband, and is called by another name ; yet this Deviſe 
is good. So if one give a Legacy to 7 » Dean of Paxl:, and 
tlie Charter there, and cheir Succeffors, and after, beforethe death 
of the Devifor 7 $ dye, and another is made Dean, yet this 
Deviſe is g00d notwithſtanding th's miftake.. - For che third and 
fourth thing required in a good Deviſe , See before at Namb. 


Fifrhly, In re- 4; Part 2,3- And for the fifth thing, it isto be known, Firſt , Co,fuper 


Lif,IIr. 


ſpett of matter Thar Lands and Tenements deviſable by Cuſtom, may be deviſed Plow.34x. 
rouching the by a Noncupative Will wichourt any writing for any time whatſo- Swind,j ar, 


manner and & Sig 
farm of che Cer; asUſesat the Common Law that are now within the Statute 


Deviſe. and Might have been. Alſo thoſe Uſes that remain at the Common 
how 2 Deviſe Law, and are not within the Statute, may be deviſed by word 
may be made. without any writing. But no Eſtatecan be made of Lands by De- 
viſe upon. the Statute, except the Deviſe be in writing, -and ſoa 
man may deviſe his land, 'albeir he make no Executor for an Exe- 


I. i£cCt, 12. 


cutor hath nothing to do with the-Free-hold of Land, Alſo Goods ptov.345, 
and Chattels, Leaſes for-years of Lands, Wards, Villains and the SP 


1, {eCt. 13+ 


like, may be deviſed by words without any writing at-all. And yet Dicc 140. 


it ſeems queſtionable whether a Leaſe for. years of a Rent, Com- 
mon or ſuch like thing, be deviſeable by word without 'wricing, 
Second,. The form of words ina Deviſe is not-atal{regarded:; und 


Swin, park, 


therefore if-onefay; Tgive, inſtitute; defire, appoint, or. will,-that "0a, ”. 
I $ ſhall bave my Land, or that 7 S ſhall have 20/. or let -7 $ have! Plow: 33-: 


my Land or 20/, all theſe-Deviſes are as good as if he ſay, T deviſe C 


it.BrO. 


6.3165 - 


to / S my Land or-201, And therefore if. one-at- this dayſince Dicc, 34+ 
the Statate.of Uſes:deriſe thathis Feofſees: of -the Land _ 
iſe 


UMI - 1 


Ml . 10QN 


 *©Chap.z. A Teſtament, 
ſeiſed of the Land to the uſe of 7 F and his Heirs, or to the uſe 

of 1S andtheHeirs of his body , or if ſuch a man deviſe that his 
Feoffces ſhall make an Eſtate of the Land to 7 $ and his Heirs, or 

' ro him and the Heirs of his body, this isa good Devilſe of the 
ag Landin Fee fimple, or Fee-tail. Andif a man make a Feoffment 
mans cale. Of his Land to the uſe of his laſt Will, and then deviſe that his Fe. 
offees ſhall be ſeiſed tothe uſe of /F, this is a good Deviſe of the 
Plow 545-Tand per intentionem, And if [deviſe that / S ſhall have, hold, 
3.95 andoccupy my Land for his life, this is a good Deviſe of the Land 
Dier x22, for his life. If a man have a Leaſe for years of Land, and he de- 
33. 228. viſe his Leaſe, or his Term, or lis Ferm, or the profics or occu- 
©: 5-33 pation of the Land, by either of theſe Deviſes his whole Leaſe and 
Dier 4-33 all his intereſt inthe Land is given, as well as by any other form of 
words. 3. A man may deviſe Lands, Tenements, or Hereditaments 

in pofſeſſion in Fee, for life or years, or he may deviſe it in rever- 

ſion, viz. to one for life, the remainder to another in Fee, or in 

rail, or inany other fort, as a man may grantit by his Deed, and 

ſugh Deviſes are good. Bur if the Fee-ſimple of Land be deviſed 

to one, the remainder cannot be devifed to another, albeit the firft 

Deviſe be but conditional. And therefore if Land be deviſed to / $ 

and his Heirs, and if he dye wuhourt Heirs, that it ſhall remain to 

1 N and his Heirs, this is a void remainder to / NV, Soif a man 

deviſe his land to 7 S in Fee, ita quod ſolvat I N twenty pounds, 

and if he fail chatir ſhall remainto 7 N and his Heirs, this remain- 

derto /N 1s void, forif / failof pa: ment, 1 N ſhall not enter 

and have the Land, bur che Heir of the Deviſor. And yet perhaps 

Dier 139, a Rent may be deviſed after this manner. Howbeit if another man 
14% havearent charge of 20/. a year iſſuing out of my land for twenry 
years; andhe deviſe this unto me until I have levied a huzdred 

pound by way of retainder, the remainder to 7 $; this reminder is 

Pn 22 not good. 4 A Deviſe may be of Lands, Goods, or Chattels ſimply 


Perk. fect, 


16. 5 and abſojutely, or conditionally; the ſimple Deviſe alſo may be ix Condition. 


CR preſer ti, OC in futuro. And therefore as a Deviſe to one and his 
Heirs in preſents, 1s £00d, ſoa Devtiſe to one and his Heirs after the 
death of /S 1s5g00d If Ideviſ:zLandto 7 Sand his Heirs on con- 
dition, as ſo as, Or ira quod, he pay ten pound to x7 F, or paving to 
 S$ ten pound or ad /s/vendum ten poundto / S; the Deviſein all 
theſe caſes is a good conditional Deviſe ; and if the condition be not 
performed or broken, the eſtace ir ended and the Heir may take 
advantage of it. And therefore if Lands be fo given to the Heir, the 
condition is idle, bec2uſe none can enter but him, And if I deviſe 
that if I.S- pay my Executors twenty pound, that he ſhalt have white 
acre to him and his Heirs for ever, or for life, cc. rhis is a good De- 
viſe, and after the contingert ſhall take effe&t accordingly, andg'in 
this caſe and ſuch like che Heir of the Deviſor mult keep the land un - 

2 | E e til 
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418 A'Teſftament. Chap.23, 
til the- contingent do happen. In like manner--as. if it be a 
Chartel, - the Executor ſhall keep the thing until the Condition be 
_ periormed, and after a condition broken he ſhall tak? advantage of 
Lunration. jt, 5, A Deviſe may be alſo with a limitation, as in the caſes be. 
fore, and as where one gives Land to another and his Heirs, ſo long 
as 1. $. ſhall have Heirs of his body ; or where one doth deviſe his 
Land to A his Son and his Heirs for ever, paying to B his Brother 
twenty pounds when he ſhall come of age; and then that he ſhall 
enter and have it to himand his Heirs, and-if he die without Heirs 
of his body, the ſaid B then living, then that B and his Heirs ſhall 
have it inthe ſame manner : And theſe and ſuch like Deviles are 
good. 6. A man that it ſeiſed of Land in Fee, may deviſe that his co,ruper 
Executors ſhall ſell it, or may deviſe it to his Executors to ſell, or Git. :2, 
deviſe it to his Executors, and that they ſhall ſell it; and theſe De- 7" 
Clauſe of 3. Viſes are good. 7. A Deviſe may be of a Rent, or of Land reſer- Dier 342, 
ſtreſs. ving a Rent, with clauſe of Diitreſs, Asif a man deviſe Land to = * 
].S, paying ten pounds by the-year to his wife, andif it be unpaid, 
Warrantie, Chat ſhe ſhall diltrain for it; this isa good Deviſe Bur a Warran- 
ty cannot be made by Will. Andyecifa man deviſe Land to ano _ . _ 
ther for life, or in tail, reſervinga Rent, in this caſe the Heirs of Lic, 385. 
the Deviſor ſhall be bound to the Warranty in Law, and the De. 
viſee ſhall cake advantage of it. 8. A man may deviſe his Land to ptow.g2;. 
one, and deviſe a Rent out of the ſame Land to another, and theſe ji? _ 
Deviſes are good, So a man may deviſehis.Land to one in Fee and co. 8.94, 
. after deviſe the ſame land to another lor life or years , and theſe are 
good Deviſes, and may ſtand togerher. So alſo if a manin the - 
fore part of his Will by general words deviſe all his Lands oo one 
in Fee, and inthe latter part of his Will, deviſe lome ſpecial part of 
3t.co another in Fee; theſe Deviſes are good and ſha!l ſtand croge- 
ther ; as for example, if one havea Farm, and in the frit parc of his 
Wall,: give this Farm to one, and in the latter part of his Will give 
' one Cloſe (a part of chis Farm to another) or a man deviie all his 
\ land in 8 (which 1s 1n the County of Glox:.) to 4 his Daughter,and 
the latter part of his Will deviſeth all his Land in the County of 
Gloxcefter, in the poſſettion of 1,5. to his Son, and part of the Land 
in B is in the poſſeſſion of I. S, and in Gloceft:rfire;, theſe are 
good Deviſes and ſhall ſtand together. But otherwiſe it is when 
the general clauſe doth come laſt, as where one doth give his Land 3*Eiz. 
to 4 his Daughter, and in the latter part of his Will doth give all his woot yore 
tnd in Hartford/bire, and in the poſſeſſion of I. S. to W, and the land 55 times \ 
gSivento A isin Hartfordſftire, and in the poſſeſlion of I. S, m 
; this caſe the Deviſes will not ſtand together, for the firſt Devile is 
void; and fo allo it is where both the Devilſes are particular, as, 
wherefir{t in a mans Will, he doth give white acre to A and his 
Heirs, and afterin his Will he doth give white acre to B and his 
- Heirs, 


- 


Chap::;. A Teſtament. 
Dier in bis Heirs ; fn this caſe the firſt Deviſe to A is void. And yetin this 
qty laſt caſe, ſome have held the Deviſes ſhall be good, and that A and 
Dodr. 3B ſhall be Joyn-tenants /deo qxere. If one deviſe all his Land to I.S, 
Tn,9 Ja. And his Heirs,excepting twenty pound for ſeven years, which he wil- 
B.R. 4leth ſhall be imployed tor his children, this is a good Deviſe of this 
ſum of twenty pounds a year 9 Anda man may deviſt his Land 

PI-w-523- for ſO many years as I. $ ſhall name, and after appoint that 
a his Son ſhall have it during the minority of his Son, and both 
theſe Deviſes may ſtand together : and therefore if A be poſleſſed 

of the Manor of D for years, and he deviſeth all his term to his 

eldeſt ſon if he live ſo long, and if hedie before be have any iſſue 

of his body, then to his younger ſon in the fame manner, but 

- withal he doth appoirt that his wife ſhall have the occupationof 

the land until his eldeſt ſon be one and twenty years of ave, theſe 

Deviſes ſhall ſtand together, and the wife ſhall enjoy the Mannor 

; for that time, by this Neviſe. 10. A man may deviſe a term of ears 
0175: . by way of remainder, as for example, a man that is poſſeſſed of a 
546, 516. term of years of land, may deviſe it to. S. for life, the remainder to 
Hier :-y 1.D orto 1s. for life, and that it ſhall after rematn to I.D. or to 1.S. 
for ſo many years as he ſhall live, and after to I. D. or in any fuch 

like manner, theſe are good Deviſes both to the firſt, and to him in 
remainder alſo by way of Execut-ry devife, though not by way of 
remainder and inthis caſe the ar{t Deviſee cannot hinder the ſecond 

Deviſee of the remnant of the term. But a man cannot by Deed 

= —_ ſeſſed of a term can heentail it by his Will, and therefore ifa man 
17)a-B R. poſſeſſed of his term of years of Land deviſe his term or his Land 
Go to I.S and his Heirs, or toT.S, and the Heirs of his body, or 
to I. S. and his Iſſues, the remainder to I. D this remainder is 

void, and itis a good Deviſe of the whole term to I.S, and his 
Executors. Alſo a Chattel perſonal may (3s it ſeems ) be deviſed 
31.53% to one for life, and afterwards to another, but yer ſo as the one 
ſect, 388, mult have the property onely, and the firſt but the occupation only, 
33+ 399+ as if one deviſe that I D. ſhall have the occupation of his Plate 
for his life, :nd after that it ſhall remain to 1.S; this is a good 

Deviſe of the Plate to I. S. But if the thing it ſelf be deviſed to 

the firſt. of them, then the Deviſe to the ſecond is void, for the 

gift of a Chatrel Perſonal for one hour, is the gift of it for 

ever. And ſo it did ſeem in the Lady Daves caſe. Hill. g. 

Swinb £2: Car. B, R. 11, A Legacy of Goods or Chattels may be given 
CT os , Or until a certain time, or from, or after a time certain or 
incertain; as for five years, or f,om, or until the marriage of 

eA or the like, and theſe Diſpottions are 600N.. 2. A man may 
"ow-524 deviſe his Land tor ſo many years as I. S. ſhalname, and if 14S. 
do name a certain number of years in the life time of the De- 
B C- 3 vifor 


in his life time grant his term in this manner : Norit a man bepof g.... 


HO. A Teſtament. Chap. 23; 
vifor , this wil! be a good Deviſe. Butif one deviſe his. land for. 
ſo many years as his Executor ſhall name, it ſeems this Deviſe 

Kixchly, in re- 15 not good. 6. As touching the ſixth thing requiredin a good 
pet of mar- Deviſe, theſe things are co be known. 1 That Lands, 1 enements, njer _ 
rcr touchiug and Heredicaments for the nature and quality of them aredevifible Co. 8. 53., 
ng ae- as well as other things. And therefore by the cuſtom of ſome- fype. ke; 
what may be Places, Lands in poſſeſſion, reverſion or remainder, are deviſablein 7, "nt 
deviſed,an by Fee for life, or years; anda man that hath a Leaſe for years of photyrorny 
war name. Jand may deviſe the land at his pleaſure during his term. But by the 497.538, 
irc - antient Common Law. in, favor to Heirs, the Lands that a man {6, bir. 
eo  hadin Fee.ſimp'e were not deviſable by Teſtament, except onely in 155-019 
ſome ſpeci pizces, by the cuſtom of the place, as Gavelkind-Lands.” 
in Kent , a:.d Lands within certain Burrough Towns, as Londey, 
Oxtord, &c. And by the cuſtom, of thoſe places ſuch Lands are 
deviſable : Andin ſome places.the, cuſtom is, that they may deviſe - 
their purchaſed Lands.onely, and in other places, that they may de- 
viſe their Lands. deſcended alſo : .And in. ſome pl:ces the cuſtom is 
that they may deviſe for life onely ; And4n other places, that they 
may deviſe in Fee-{imple and Fee-tail alſo. And in all theſe 
places where ſuch cultcms.are, they may deviſe their lands now 
as they might have, done before the Statute; for the Statute hath 
not deftroyed their cuſtom. And therefore at, this day they chat 
have ſach lands in ſuch places, have their eleRion either: to de-. 
viſe according.to the power the cuſtom doth give them, or accord: 
ing to the power th2 Statue doth grve them, andin the firſt caſe 
the Deviſe is good againlt the Heir for the whole; and .n the laſt 
ca{e.it is good againit him for two parts in three onely. Alf» by the Perk. fee. 
Common-Law, the Uſes of lands were deviſable,as goods and Chat- 7;g* © 
tels were at the pleaſure of him chac had ch-m. Bur otherwiſe, and 
in other.caſes, Lands, and Tenements. might not be deviſed and 
diſpoſed by Will, unt.l 32 H, 8. at which time the owners of Lands, 
Tenements, Rents, c. were by AR of Parliament enabled to deviſe  _ 
and diſpoſe their Lads as followeth : He that hath any land in poſ- g*«*," IF 
ſeſtion, reverſton, or remainder by Socage Tenure,and hath ng land 348-85. 
held i» Capite or by Knights Service, may deviſe.all his Land, or any - 
Rent, Common. or other profit, apprender out of. it to any-perſon 
in Fee ſimple, Fee.tail, for life or years, at his-pleaſure. He that 
hath any ſuch Land held of the King 1- (apite by Knights ſervice,or 
by Knights Service and -not in Chief, or held of axy common 
perſon by Knights Service, may deviſe two parts thereof 1n three, to 
be devided, or any-Rent, cc. out of thoſe two parts at his pleaſure, 
and no more;.for the third part mult deſcend to the heir and come to 
ſatishe the Lord "—_ - and therefore the Deviſe of the whole 
Land in this caſe Woid for the third part.. He that hath any ſuch 
Land held by Knights Service in Capire, and other Lands held by 
| Socage 


Ncments. 
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;Chap.23. A Teſtament. 
Socage Tennre may deviſe two parts of the whole, andno more, or 
any Rent, ec. out of it at his pleaſure. He that doth hold Land 
of the King by Knights Service onely, and not i» Capire; orif a 
mean Lord by Knights Service, and hath alſo other Lands held 
by Socage Tenure may deviſe two parts in three of all the Land held 
by Knights Service or any Rent, ec. out of it, and all his Socage 
Land at his pleaſure. So that now by theſe Seatutes, a man that hath 
Lands in Fee-ſ1mple, may deviſe them in Fee-{imple, Fee tail for life, 
or years abſolutely, or conditional at his pleaſure. And there- 
fore if one deviſe his Land to one for life, the remainder in Fee, or 
Fee-tail to another, or deviſe his Land to P, the remainder to the 
next Heir maleof B, and the Heirs males of che body of ſuch Heir 
male or the like; theſe are good Deviſes, Bur for the more full 
5. te underſtanding of theſe things, itis to be known in the next place, 
Statute 2, Thatthis Statute doth nor enable men to deviſe Land that are 
Co,,uper diſabled by Law in reſpeR of their perfons or mindes, as Infants, 
Perk.Se4, Women Covert, men de you ſane memerie, Or the like; nor ſuch 
544 a, a$Aare diſabled in reſpect either of the nature of their Land, as 
2873 Copy-bolders ( for Copy: hold-land is not devifable }) or of the 
Dicer *;, Efate they have in Land, as Tenants in Tail, or psy autarvie, 
839 Þor Joynt-tenants, for theſe can no more deviſe their Land they do 
Peri. 5%. fg hyld, then they could before the Statute, But ſuch as are ſeifed 
529,59 | , o 
540,.95, Of Land in Common, or Coparcenery,may deviſe their land as well 
19295 a5 thoſe that are ſole ſeiſed. And if two be Joynt- tenants for life, 
the Fee {imple to one of them, he that hath the Fee-ſimple, may 
deviſe his Fee-{imple after the death of his companion. Neither doth 
this Statute enablethoſe thatare ſeiſed of Lands in Fee, in che right 
of their Houſes and Churches, to deviſe the ſame Lands : and chere- 
fore, Biſhops, Deans, Parſons, Vicars, Maiters of Hoſpitals, or the 
like, can no more deviſe the Lands belonging to their Biſhopricks, 
&c.then they could before the Statute, but the Lands they are ſeiſed 
of in their own right, they may deviſe l:ke other men 3.Heree 


Co.ro.S1. 


3-33% Cditaments that are not of any yearly value, are ſome of them devt- 


wper Ht» fable, and ſome not : for if the King grant to one and his Heirs 50x. 


& catalla felonum & fugitivornm vel utlagatorum, 1 ines, and A- 
mercements within ſuch a Manor or Village, in this caſe. che owner 
can neither deviſe theſe things to another, as parc of the two parts, 
nor leave them to deſcend for a third part. And yet if one have a 
Mannor unto which a Leet, Waif Eltray, or the like, is Appen- 
dantor Appurtenant, there by the Deviſe of the Mannor with 
the- Appurtefiances , theſe things may paſs as incident to the 
Manor : But if a man have a Hundred, with the Goods of Felo: s, 
Out-laws, Fines, Amercements, Retcyna brenium, and other fuch 
caſual Hereditaments within the ſame Hundred,and theſe have been 
uſually let to Farm for a Rent, in this caſe, theſe things may be dc- 

EC | viſed 
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* -viſed or left to deſcend for a third part. 4: Suchincertain Fran- Co-10,8e, 


chiſes, as before, that are Hereditaments of no yearly value, albe- __ Lir, 
it they are not deviſable, yer may reſtrain the Deviſe of a mans *'*- 


Co. 3.19 


Lands and Tenements, and make tit void for a third part, ifthey be 30.34. ” 


held 5x capite, forif it is not requiſite, that the thing held by the 
Tenu'e i» capite be deviſable ; and ſuch things as may not be lefc 
to deſcend to the Lord for a third part, and to ſatisfie him, his 
duties may notwithſtanding be deviſable, or reſtrain the Deviſe of 
other Lands and Tenements, and make it void for a third part. 
And therefore a Reverſion upon an eſtate Tail, which is dry and 
fruiclefs, if it be holden of the King by Knights ſervice 5# capite, 
will hinder the Deviſe of the third part of a mans Lands and Tene- 
ments: Alſo an eſtate tail of Lands held i» capire may reſtrain 
the Deviſe of a third part of other Lands. And therefore, if ſuch 
Lands be conveyed to one and the Heirs of his body, the remainder 
ro another,and he have other Landsin Socage; ifhe have any iſſue, 
he can deviſe but two parts of his Socage Land, And where the 
Statute ſpeaks of a remainder, it is to be intended of ſuch a remain- 
der onely, as may draw Ward and Marriage by the C ommon-Law, 
and this 1s that remainder onely, that doth hinder a Deviſe. And 
therefore if A be ſeiſed of Lands in Socage Tenure, and B be ſeiſed 
of Lands in Fee, held jx capite by Knights ſervice, and B make a 
Leaſe for life, or gift in tail to:C, the remainder to A in Tail 
or in Fee; inthis caſe A during the eſtate for life or in tail, may 
deviſe all bis Socage Land, notwithſtanding this remainder. But if a 
man makea Leaſe-forlife or years, and after grant the Reverſion 
for life orin Tai), the remainder in Fee, andafter the Grantee for 
tife dieth, or Donee in Tail dieth without iſſue; in this caſe, this 
Remainder which now 1s in point of Reverſion, will reſtrainthe 


Deviſe of other Lands, and make it void for a third part. 5.. Inall co. 1.87. 
caſes where a man is reſtrained to deviſe any part of his Lands held ** 2+ 3: 


in Socage, he muſt have Lands held 5» capite at the ſame time, and 
therefore the time of having Lands to deviſe, and holding of other 
Lands 5» capite, and diſpoſing of the Lands to be deviſed, muſt con- 
cur. And therefore if a man be ſeiſed of an acre of Land in Fee, 
held of the King in Chief by Knights ſervice, and of other two 
acres in Fee held' inSocapge, and enfeoff his younger Son of the 
acre held i» capite, and of one of the other acres, or convey itto 
the uſe of his wife, or for the payment of his debts, &c. and after 
purchaſe Lands held in Socage, in this caſe he may deviſe all the new 
purchaſed Land held in _ without reſtraint, So if a man be 
ſeifed of Lands held by Knights ſervice 5» Capize in poſſeſſion, re- 
verſion, or-remainder, and of Lands held in Sorage, and by his Will 
in writing, doth deviſe all the ſaid Lands, and after the Land held 5 


capire is recovered from-him, oraliened by him bows fide; in theſe 


caſes, 


zZ®, 345 25 a 
{uper Lit. 
wr', 


Dier 158, 


nAL 40QOCN 


F . Chap; 


Co. 333 4. 
! I, I34o 


£0, 3-33. 


A Teſtament. 
caſes the Deviſeis good for all the Land held in Socage: And hence 
it is, That if the King grant Landto one in Fee-farm to hold in 
Socage at a rent, and after grant this rent to another and his Heirs, 
to hold i» capite, and the Grantee of the Rent doth grant it co him 
that bath the Land, in this caſe, becauſe the Rent is extinR,and he 
cannot be ſaid to hold Lands 5» capite, this ſhall not reſtrain the 
Deviſe of any of his Lands. And yet if a man hold fome Lands 
by Knights ſervice 5 capite, and other Lands in Socage, and be 
diſſeiſed of the Lands held i» capire; he cannot deviſe all his Socage 
Land, but the Deviſe will be void for a third part, for heis ſaid to 
have that land ſtill , whereof he hath the right. And albeit the 
Statute ſay [That he that hath Lands held of the King 5» capite, 
and other Lands in Socapge may give two parts for the advancemeat 
of his wife, payment of his Debts , preferment of his children }] 
whereby he is reſtrained to deviſe any more. And therefore, if by 
a& executed in his life time, he convey two parts to any ſuch uſes 
or intents, he cannot deviſe any more by his Will, but the reſidue 
muſt deſcend, yet this alſo is to be intended of the land he hath ar 
the ſame time, For if a man be ſciſed of land held in Socage of the 
early value of twenty pounds per a1», and he hath not any land 
held in capite by Knights ſervice, and he make his Will in writing, 
and by it deviſe the Socage land to one in fee,and then purchaſe land 
to the valne of twenty ſhillings per ann«m held ix capite, and die; 
this will make the Deviſe void for a part of the land that is held in 
Socage : Bur if a man ſeiſed of Land in Fee of Socage Tenure,aſſure 
itto the uſe of his Wife for her Joynture, and after purchaſe lands 
held 5» capire by Knights ſervice; he may deviſe two parts in three 
of all this Capite Land, and the King ſhall nor have any thing our 
of or for the Socage land : If a man ſeiſed of Lands, part of which 
are held i» capite, and part in Socage, make a Feoffment of the 
Lands held i» capite (being two parts in three of the whole; to the 
uſe of him and his wife for life, with divers Remainders over, in 
this caſe he may not deviſe any of the Socage Land. Andif aman 
have no Socage Land but Capite Land, and convey it away in Fee- 
ſimple, keeping no Reverſion to any ſuch uſe, and after purchaſe 
Socage land, he may deviſe all the Socage Land newly purchaſed. 
6.Asthe Teſtator enabled to deviſe by this Statute without reſtraint, 
1s, and mult be one that hath the land he doth deviſe, at the time of 
the Deviſe made,and no other Jand then to be an impediment to his 
Beviſe ſo he muſt have a ſole eſtate as well in the land he doth leave” 
to deſcend to the Heir, as in the land he deth deviſe: And there- 
fore, if lands held i» capite be conveyed to a man and his wife, and 
the heirs of their two bodies, and this man hath other Lands where- 
of he is ſole ſeiſed, held of the King i» capite by Knights ſer- 
vice; inthis caſe he may not deviſe two parts of the whole, ſuppo- 
Ee 4 ling 
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ſins this may fuffice for the Kings third part, for he may deviſe but 
two'parts of the reſidue, s. of that whereof he is ſole ſeiſed, either 
at the time ofmaking of the Will, or at the leaſt at thetime of the 
death of the Teſtator. 7,The eſtate of the land that is held muſt con- 
tinue after the death of the Tenant: otherwiſe it will be no reſtraint, 
And therefore,if Tenant in tail be to him and the Heirs males of his 
body, the remainder in Fee to another, of lands held by Knights 
ſervice in capite; and he 1s ſ:1ſed or other lands in Socage in Fee, 
and by his Willin writing deviſe all the Socage land and die withour 
iſſue male; inthis caſe, the deviſe is good for all the Socage land. 
And ſo allo it is where the eſtate the Anceſtor had of the land held is 
defeated by condition. $8, That which a man cannot diſpoſe by 
any a& in his life time,ſhall nor be taken for any ſuch Mannors,c+c. 
whereof a man may deviſe two parts by authority of this Statute 
at his death: And therefore in the caſe of an evident eſtate of 
Lands between husbana and wife, where the husband can make no 
d:ſpoſition for longer time then during the Coverture , theſe lands 
are not to be eſteemed fuchas are to be accounted among{t the 
lands, whereof two parts in three- are deviſable. 9. The Tenure 
by Knights ſervice mult continue after the death of the Deviſor, 
otherwiſe the land fo held will be no reſtraint And therefore ifthe 
King grant landto oneand his Heirs, to hold during his life by 
Knights ſervice i» capite, and after in Socage, or to hold during his 
life in Socage, and after by Knights ſervice, in theſe caſes, the 
Grantee may deviſe all his land, notwithſtanding the Tenure of this 
land. 10. The King or other Lord muſt have a full and clear 
yearly value of the third part left to deſcend to him, and the value is 
to be eſteemed as it is, and doth happen to beat the time of the 
death of the Teſtator, for the King, or other Lord muſt have the 
like or equal benefit for his third part, as the Deviſee hath for the 
two parts without diminution or ſubſtraction , when therefore a 
man will have his Deviſe good for the reſidue, he muſt take care 
that the third part be ſo lefr, for if the third part be not valuable, or 
be charged with any Rent,e+c. or be upon any incertainty,as if it be 
apon a poſſibility onely, as where a man and be wife his ſeiſed of a 
joynteltate tail made during rhe coverture,and he deviſe other lands 
ro her 0n condxion that ſhe ſhall waive her eſtate made Curing the 
coverture, and ſo intend that that part of his land ſhall beleft for 
the Kings part, this Deviſe will-not be good for the reſidue, and al- 
deit the wife do waive the eſtate after the husbands death, yet this 
will not help the matter or make the Deviſe good for that part for 
which it was Yo1d before ; But it is not material by what Tenure the 
third part deſcending be held: For ir is held by the better opt- 
nion, That if a man be ſeiſed of 20 /. land held of the King #n capire, 
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Land co a ſtranger, that this is a good Deviſe for the whole, and 
that the King ſhall be ſatisfied by the Socage Land, And ifit be of 
the value of the third part, albeit it be but of an eſtate taii whereof 
the Anceſtor was ſeiſed, or if it be new purchaſed land, yet itis 
infficient : And therefore, if ſome lands be given to a man, and the 
Heirs of his body of the value of 10 /. per anzam, and he be ſeiſed 
of other lands in Fee ſimple, to the value of 20 1. per annwm, and all 
or part of theſe are held iz capite by Knights ſervice, in this caſe he 
may deviſe the lands in Fee-ſimple, and leave the entailed land to 
deſcend for a third part: And ita manbe ſeifed of fuch land, and 
convey tothe uſes within the Statute, or any of them, and after 
purchaſe new land, and leave thatto deſcend, this is ſufficient. 
11.Thethird part that isleft to deſcend to fatisfe the King or other 
Lord muſt deſcend immediately, and he muſt not ſtay for it. And 
therefore if a man be ſeiſed of three acres of land held by Knightrs 
ſervice 5» capite, and make a Leaſe of one acre for life, and after 
deviſe the other two acres; this Neviſe is not good for the whole 
two acres, but for two parts in three thereof onely : And albeit the 
Tenant for life die afterwards, yet this wili not help the matter. 
But if the Deviſor leave a full third part immediarely to deſcend in 
Fee-ſimple or in Fee-tail, he may deviſe the other two parts at his 
pleaſure, Andif he do not leavea third part to the full, it muſt be 
made up and ſupplied out of the other two parts, ' which in caſe of 
the King is done by Commiliton out of the Court of Wards, and in 
caſe of a Subje&t by Commiſſion out ofthe Chancery. 12, Asthe 
third part left to deſcend , mult be of as good value as either of the 
other two parts is at the time of the death of the Teſtator,or other- 
wiſe the Deviſeof all the reſidue will not be £00d, for ſo mult ic be 
taken out of the lands of the Teltator indiflerently: And therefore, 
if a man beſeiſed in Fee of land held ircheit by Iniphts ſervice, 
and make a Feoffment of the one h1'f of it to the uſe of himſelf for 
life, and afcer to the uſe of one he doth intend to marry, and 
after to the uſe of another in remainder, or to any other ſich like 
uſes within the Statute, and after he doth marry the ſame woman, 
and after he deviſeth the other moyety to his wife, children, or any 
other, in this caſe, albeit the wives eſtate have precedency yet the 
King ſhall have che third part of both che moyeties equilly.$o if one 
be ſeiſed of Gavelkind land held i» capire, and, his {un being deid, 
deviſe parcofit to one of his Grandcnildren, and parto? itroancs 
ther,and part to a third tail; in this caſe che Kings third parc ſhall 
come of all the three parts equally, and accordingly the Deviſe 
will be void for ſo much to every one of ti:em. So if one ho'd three 
ſeveral Manors of three ſeveral Lords : he cannot doviſe two of 
theſe Manors leaving a three to ceicend, but hemay deviſe ewo parts 
of every of the three Manors, and a third part of each Manor mul 
SOT deicend- 
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deſcend to each Lord, for there muſt be an equality in theſe things. 
For further illuſtration of which things, the examples following are 
ro be heeded. x B being feiſed of the Manor of Thoby in capite, 
and of Lands in Fobbing held in Socage in Fee, and he and his wife 
being ſeiſed of the Manor of Hiztoy, held iz capite to them and the 
Heirs of their two bodies begotten, by an eſtate made to them, during 
the Coverture for the Joynture of the wife, the reverſion to x in 

. Fee, and Thoby doth amount to the value of two parts,arnd Hinton 
and Fobbing toa third part, and y B by his Willin writing, doth 
deviſe Thoby to his wife for life, upon condition that ſhe ſhall not 
rake her former Joynture, with divers remainders over and die,and 
ſhe refuſed her former Joynture in Hzxton z in this caſe it was ac= 
judged that the Deviſe was not good for the whole Manor of 
T hoby, and that the Manor of Hintoy was not a ſufficient third 
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part ta deſcend. LL being ſeiſed on the Manor of Afalard, C0.10.78. 


Heauton, Rillaton, Pengelley, Willeſworthy, and Trive/quite (the laſt 


onely held i» capire) in Fee, and having iſſnE Thomas his eldeſt fon, caie. 
William, Hemphrey and Richard, yonger ſons, which Richard had m 


ifſlue Leozard, makes a Feoffment of theſe Manors to divers uſes, 
viz. Of the Manorsof R, P, xy, and A, to the uſe of the Feoffor for 
life, and after to the uſe of ſuch perſon as he ſhould appoint by his 
laſt Will, and after to the uſe of z his ſecond Son in Tail, and after 
to his other Sons in Tail, and after to the uſe of the Feoffor 
and his Wife in Tail, and after to the uſe of the Feoffor and his 
Heirs for ever. And of the Manor of H to ſuch like uſes, and 
of the Manor of T alſo to ſuch like uſes, and the ſame uſes were 
with power of Revocation : And after the Feoffor purchaſed eight 
acres of other Land held in Socage, and after did revoke the uſes of 
the Manors of R,P,z, and A, and after deviſed ſome of the ſaid 
Manors (excepting ſome pieces) andthe faid eight Acres of Land 
to his eldeſt ſon and the Heirs males of his body for 500years on 
certain Conditions, and if he die without iſſue, that it ſhall go to 
William, &c. and afterwards he died ſeiſed of the ſaid eight acres 
of Land, andthe Lands deviſed by the Will at the time of the death 
of the Teſtator were of the yearly value of 247. 14s. 104. per 
aunum, & non ultra,and the lands whereof the Feoffment was made, 
and not revoked, were at the time of the death of the Teltator of 
the value of 55 /. 6s. 84. in this caſe, it was adjudged that the De» 
viſe of the eightacres newly purchaſed was void at leaſt for a third 
part, and reſtrained by the reverſion in fee expe&ant upon the eſtate 
Tail madeto the yonger ſon of the Manor held 5 capite. And 
it was reſolved, That if a man be ſeiſed of three Acres of equal 
yearly value,one of them held of the King by Knights ſervice #5» ca- 
pite, and have iſſue two ſons, and give the acre ſo held ; and another 


of the Acres to his yonger ſon, whereby he hath ſo executed 
his 
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his power by the Statute, that he cannot deviſe by his Will any part 
of the third acre ; and after he purchaſe three acres of equal 
value held in Socage; that in this caſe becauſe he hath the Rever- 
fion in Fee upon the eſtate tail made to the younger ſon, he can 


deviſe no more but two parts of the ſaid Land ſo newly purchaſed. 
But if the Reverſion be gone before the purchaſe, he may,deviſe the 


held of the King 5» Capite by Knights ſervice, and ke convey two 
parts of it unto any of his ſons, or to the uſe of his wife for life,or in 
rail, inthis caſe, albeit hemay not deviſe any part of the reſidue, 
yet he may by his Will deviſe the Reverſion of the two parts. And 
in caſe, where he hath not conveyed the full two parts, he may 
deviſe ſo much as to make up that he hath conveyed full. wo 
parts: Ard it was further reſolved in the ſame Leovard Lovers caſe. 
That whereas the Statute faith, All perſons, c+c- having, ec. of any 
Manors, 6. in Poſſeſtion, Reverſion, or Remainder, (c. and the 
Feoffor L L in the caſe before hada remainder in tail expeRtant 
upon the eſtates in tail limited to the ſons, that this remainder 
was not within the Statute, nor would have reſtrained the Deviſe, 
but for the Reverſion in Feeafterwards. 4 B being ſeiſed in Fee 
of the manor of Grecedia held in capite, and of the value of thirty 
pounds per a»nnm, and of the Manor of Normanton held in capite of 
the value of eighteen pounds per a»»xm, in conſideration of a mar- 
riage with 24, did covenant to ſtand ſeiſed of the Manor of G, to 
the uſe of himſelf and the Heirs males of his body, on the body of 
the ſaid 27, and after to the uſe of #7 B his Brother, and.che Heirs 
males of his body, and after to the uſe of another brother in tail, and 
afterto the uſe of his own right Heirs, and of the Manor of 
to the uſe of himſelf and 24 he is to marry, and the Heirs of 
his body, and after the Remainders as before of the other Ma- 
nor, and after the Marriage is had, and «4 ZB doth purchaſe 
other Lands held in Socage of the value of Three pounds per 
a1nnm , andthen deviſed the ſame new purchaſed Lands; in this 
caſe, it was adjudged that the Deviſe was void for a third part 
of the Socage Land, in reſpe& of the Reverſion Dependant upon 

the eſtate tail, and yet thatit was a good Devile for ewo parts 
of the new purchaſed Land, albeit he had executed his power and 

given more then two parts to the uſe of his Wife. And in theſe 

caſes where a man hath Land held i» capire, and other Land, 

and he convey ther Land held 5» capire to any of the uſes within 

the Statute, asto his yonger children or the like, or convey it with 

power of Revocation onely, ſo that he hath power ofthe Land ſtil}, 

and after he purchaſe Land held in Socage, inthis caſe ic ſeems he 
may deviſe all the land newly purchaſed,as if the Land were convey- 
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held of the King 1» Capite, made a Feoffment of two parts of it to 
the uſe of his wife, for her life, for her Joynture, andafter made a 
Feoffnent of the third part to the uſe of ſuch perſon or perſons,and 
of ſuch eſtate and eſtates as he ſhall limit and appoint by his laſt 
Will and Teſtament in writing;and afterwards he did by his laſt Will 
in writing deviſe this third part to one in Fee, in this caſe it was re- 
ſolved that the Dzviſe was good for the whole third part. And 
etif a man make a Feoffment in Fee of land held j» Capite to the 
uſe of his laſt Will, albeit the Deviſeof the land be with reference 
to the Feoffment, yetitis void fora third part, E B being ſeifed 
of fx Manors, the one in Fee, and the reſt in Tail with the Re. 
verſion expectant to him and his Heirs, and hath iſſue T B , di- 
vers of which Manors are held of the King in Capite by Knights 
Service, and every of them of equal yearly value, by his laſt Will 
in writing did deviſe all the ſaid Mano s to divers perſons and their 
Heirs, for payment of his Debts, and advancement of his Children, 
and thendied, and the eſtate in tail that deſcended to his iſſue 
was more then a third part of all; in this caſe it was reſolved that 
the Deviſe was good for two parts of the Reverſions, and for the 
entire Mannor in poſſeſſion, and not void for a third part of the 
Mannor in poſſeflion, and for all the Reverſions in Fee. A man be- 
ins ſciſed in Feeof Gavelkind Land in Xezxr, part whereof is held 
of the King iz "apite,and part of Common perſons in Socage hath 
Iflue 4, who.nath iflue B {and D, and A deviſeth ſome of theſe 
landsto B, and ſome to C, and ſome to D his Grand- children in 
rail; in this caſe the Devile 1s void for a third part of the whole, 
as well for the land held in Socage as the land held i» capite. And 
yet if inthis caſe no Will be made, the King ſhall have but a third 
part of that which doth defcend to the eldeſt ſon to the Heir at 
the Common Law,and not the third part ofthat which doth deſcend 
tothe younger ſons by Cuſtom, Andif lands deviſable by Cu- 
ſom come into the Kings hands, and he grant them to held of 
him i» cept, and the Patentee deviſe themto the uſe of his wife, 
chi}dren, or for payment of his debts, cc, in this caſe the Deviſe 
1s void fora third part: And here note, that in all the caſes before 
where a man is reſtrained to deviſe a third part of his land, if he 
deviſe the whole, the Deviſe is good notwithſtanding for ſo much 
as he hath poxer to deviſe. And as touching the thine deviſed is 
further to be anown, 13. That a man mult have right to, and 


right ro Land, poſſeſtion of the land ne deviſeth, or elſethe Deviſe 1s not go0d. 
or of Lan4 _ And therefore if a Diſleiſor deviſe the land he hath gotten by dif- 
that is anotnhicr ſeiſin, this Deviſe as to the Deviſee is void. And if a man be 


difſciſed of his land, ſo that he hath nothing bur a right thereof 
lefr, and then he deviſe this right, or deviſe thel:nd, this Deviſeis 
void, Andit one contract fog land, and pay his money for it, but 
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hath no afftirance of the land; and hedeviſe this Land to another ; 


this cannot be a good Deviſe of the Land, but perhaps the Deviſee 


monacs. BY ina Court of Equity compel him that hath received-the mo- 


Fitz. De. NEY tO aſſure and ſettle the Land according to the Deviſe. And if 


viez> onedeviſe another mans Land, this Deviſe is void ; but ifhe after the 

Deviſe made, purchaſe this Land, now is the Deviſe good. If a 
adjudeed MAN bargain and ſell Land ta me on condition to re-enter, if he pay 
Pov!ly & me ten pounds, and I covenant that I will rot take the profits until 
Flakeman® default of payment, and he make a Leaſe of fix years of it to 

another, and after break the condition, inthis caſe I may deviſe 
Perk. ſe; this Land, and the Deviſe will: be good. 14. -A Seigniory, Rent, 


53%. orthelikething is deviſable as Land is, and will: paſs. without the Deviſe of 


Lit. ſe. 


;85.5*%6. Atturnment of the Tenant. The like Law is of a reverſion alſo. Rent, com- 
pier 253 And a man may deviſe a Rent de eve iſſuing out of land, or a Rent mon,Seignio- 


140.5.52. 


F.N.B1zr, iſſuing out of Land that is in (ſe before. And therefore if a man *y or thelike... 
Colvper make a leaſe ſor lifeor years rendring-Rent, the Leſſor may de-- 
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$.83.3.33- Viſe this Rent. Soif a Rent be granted to one and-his Heirs, the - 


Grantee may Ceviſe this Rent, Soa man that is ſeiſed of Land in 
Fee may deviſe any Rent out of itat his pleaſure. And therefore 


if a man that holdeth his Land by Knights Service in Chief by his 


Will deviſeany Rent, Common, or other profit out of it; this De- 


viſe isgo0d, and that albeitthe Rent or Profit doth amount tothe : 


value of the whole Land, as if one had three acres of Land-worth 


three ſhillings by the year. and he deviſe three ſhillings rent out of - 


ir, thisis a good Deviſe of the whole rent, but in this caſetherenct 


ſhall iflue out of two parts of the Land, and a third part ſhall be free - 
and not charged with ir, but he may charge two parts in three parts - 


of ſuch Lands at his plesſure- Ard fo allo it is if a man have Lands 
holden by Knights Service, and not #» capiee, and other Lands in S0- 


cage, he ma; charge two parts of the Knights Service land, .and alt : 


his Socace land at his pleaſure, And if a man have lands held in So- 


cage, and no lands held i» (apjre, or by Knights Service, he may de. - 
viſe what: Rent he will out of 1t.: But a man cannot deviſe a Rent, .. 


Common, or any. ſuch thing out of another mans Land that is none 


of liis own,nor out of that he hath nor. And therefore if one deviſe - 


10/ out of his Manor of Da/e,when in truth he hath no ſuch Manor, 


Dier 252... this Deviſe is void. If a Rent be granted to me for the life of 7 $, it Occupant. * 


ſeems I may not deviſe this rent, but that the terre tenant ſhall 


512,518, 


Co. r1. the Doors, .Windows, Wainfcar, or the like Incidents of the Houſe. icor, (5c. 


Rh Li And where a manmay deviſe the Land it ſelf, it ſeems he may 
Kelw. 88. deviſe: the Trees or: Graſs growing npon the Land, wands [cer 
id quod majws, vid: tur & licere 1d quid minus.” But where the Land 
itſelf is not deviſable', there ſuch things. Incident or -annexe$ to, 
OT. 


= oy . Devtice of how»':- 
Co. 4.6t. hold it as an Occupant. 15. Where a man is ſeiſed of -a houſe in je, x nog 


Perk. ſeQ.. Fee, and may deviſe the Houſe it ſelf, there it ſeems he may deviſe: glaſs, waia- - 


* F 
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or growving,or being upon it,arenot devifable And therefore hs te- 
nant in tail, for life, or years of land may not deviſe the houles, or 
windows, doors or wainſcot-of houſes, or.trees, or graſs being or 


; Devile of. a growing thereupon, but this Deviſe is void, 16. Where a man Pcrk.$e4, 


UK. hath a Uſe that is not ex-cuted by the Statute of Uſes; but remains 


at the Common Law, he may deviſe it as he may any. other thing, 


$00*Ducres 


And. therefore 1} one be- poſſeſſed of aterm of years, .and grant it gee Uſes. 


- Over to another to the uſe of the Grantor, he may diſpoſe this uſe 
by his Will, for it is in the nature of Chatrel. Butif a man have 


© 1 f 4Þcv he c | = ſ % 8 
- Deviſe ©f ſucha Uſe in Joz FCy ne cannot deviſe IL. I 7+ All manner 0 SWIN-Part. 
. Goods and Chartels real and perſonal may be deviſed by Teſtament. 3. «0. 5. 


goods and 


Peik lc, 


| Chattcls, - Andtheretore Leafcs ior years of Lands. Grants for years of Rent, ,1,<25. 


- Common, or the like, Wardihips ot the bodies and Lands of Heirs of 

Tenants by tennre 5» Capit-,and by Kmphts Service,Cattel,as Oxen, 

Sheep, Horſes, &c. Gold, Siiver, Money, Plate, Houſhol- [t: ff, as 
Beds Pots, Pans, Platters. cc. Corn, Wooll, and Implements of 

husbandry may be deviſed by Will, and not onely choſe a man hath 

at the time of the Deviſe, but thoſe a man is to have or may have af 

terwards, * And therefore it is held a man may give his corn that 

ſhall grow in ſuch a ground the next year after his death, or the 

wooll or lambs his flock of ſheep ſhall yield the next year after his 

death, and that theſe Deviſes are good: Burt if in this caſe there ſhall 

be no ſuch corn growing in that ground. or any lambs or wool! a- 

riſing outof his flock that year, the Legacy is fruitleſs. And yet if the 

Teſtator deviſe to I.S. twenty quarters of corn,or twenty lambs and 

. doth will that the ſame ſhall be paid out of his corn that ſhall grow, 
or out of his flock the next year, and there be not ſo much corn, or 

not ſo many lambs,or not any at all growing or ariſing, yet this is a 

eoo0d Deviſe,and the things mult be paid.In like maner ifa man give 

t01S. a horſe,or a yoke of oxen,n this caſe, albeit the Teſtaror have 

neither horſe nor yoke of oxen, yet the Deviſe is g00d and muſt be 

Deviſe of Performed. 18. Things in Action, as Debts, andthe like, albeicr 
Debrs and They be not grantable by Deed in thelife time of the party, yet are 
things in adi- they devifable by Will- And therefore if the Teſtator doth by his 
CE —_—_ Will give any Debt due to him on an Obligation, or ona contract, 
an NCETCAIN” (Fr the like, this Deviſe is good. And the thing deviſed may be had 
thus, the Teſtator may if he will make the Legatary Executor as 

tro that Debr, or if he do not, the Legatary may ſue the Executor in 

the ſpiritual Court, or in ſome Court of Equity, and thereby com- 

pel the Executor either to recover it himſelf, and fo to pay it to the 
Legatary, 0r to give the Legatary power to ſue for and recover it 

bimſelf 1n the Executors name. But if it be ſuch a cauſe of Action, as 

is altogether uncertain, as where a man may have an aRion againſt 
another, ſor taking away his goods, or to compel him to make an 


3ccount or the like , this is ſuch a cauſe of action as is not ac cn” 
An 


ties, 
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Perk: Sed. Ang yet poffibilities and incertainties are in divers caſes deviſable, 
ie. Bro, And therefore if one have money to be paid him on a Mortgage, 
Sect: 437: he may deviſe this money when it comes ; as if I Enfeoff a ftranger 
rlow.520, Of Land,upon condition that if he do not pay me :0/.ſuch a day, that - 
I may re-enter, in this caſe I may deviſe this 204. if it be paid, and 
cha, - ReDeviſe is good albeit it be made before the day of payment come, 
caſe 17Ja. And if a man be poſſeſſed of a Term of years, and deviſe all the re- 
BR fidue of that Term: of years that ſhall be to come at the time of 
his death; this Devife is good, and yet ſuch a Grant by Deed is void. Grant. 
But a meer poſtibility, and a thing altogether incertain is no more 
hag = deviſableby Will, then is grantable by Deed. 19. Emblements,i.the Deviſe of Em- 
&c. Seeia COrn that is ſowen and growing upona mans ground at the time of Pl<ments. 
Grant: his death, and which himſelf ſhould have reaped if he had lived to 
the Harvelt (as in molt caſes he ſhall where he doth ſow it) are de- 
viſable. And therefore if a man have land in Fee ſimple, Fee tail, 
” forlifeoryears, and ſow it with corn, he may deviſe the corn 
at his death to whom he pleaſe, And yet if Leflee for years ſow 
his Land fo little while before his term expire, that it cannot be ripe 
defore che end of the term, and he die, it ſeems he cannot deviſe 
this corn, for if hehad lived he could nor have reaped it after the : 
Perk. ſe&, End Of the Term. 20. Obligations, Counterpanes of Leaſes, and Deviſe of Ob- 
Y" ſuch iike things alſo are deviſable, bur ia this caſe the Deviſee can-: ligarions. 
not ſue upon the Obligation in his own name, nor eater for the con- OT 
dition broken upon the Leaſe if chere be cauſe, bur he may cancel, * Ot ah 
Sive, fell, or deliver up the Obligation, or Counterpane to the Obli- 
Sor, or Leſſee. And finally, whatſoever ſhall come to the Execu- 
Seeinfr2. tor aiter the death of the Telitatorin the right of his Execucorſhip, , 
1? may be deviſed by che laſt Will and Teſtament of the Teſtator;, 
perk. Fett. 21, The Goods and Chattels that a man hath joyntly with another Deviſe of the 
*>.299. are not deviſable. And therefore if there be t «0 Joyn-teoants of things a man | 
_—_ *St- 590ds Or chattels, as where ſuch things are given to two, or ewo do ach in Joyn”- 
SN ) ol hniſed - ure with an. : 
buy ſuch things cogether, and one of them deviſe his pat of the (her. 
things to a ftranger,this Deviſe is void. Inſomuch that ifin this caſe + 
the Teſtator mak:-the other Joynt-tenant his Executor, the Will as/- 
to this is void, and he ſhall not be ewe, as Executor for thoſe 
goods, but he ſhall have them alcogether by righr of Survivorſhip. 
now-535- 22.The goods and chartels that a man hath in anothers righcare not Deviſe of the - 
min'ſt 7. cevifable ; and therefore an Executor or Adminiſtrator cannot de- _ 2 matt"! 
;. = viſethegoods and Chattels he hath as Execusor or Adminiſtrator, be ny ot 
 forſuch a Deviſe is void, Howbeit the Executor may appoint an Ex» OE 
cutor of the goods of the firſt Teſtator.which the Adminiſtrator can- 
not do and of the profits that do ariſe by the goods and chattels the - 
Executor or- Adminiſtrator hath during the time of his Adminiſtra- 
$i0n, he may make diſpoſition. | T he goods and chatrcels belonging to 
Colledges,% Hoſpitals may, not be deviſed:;by:theT Samoa gf he | 
is | 5 | oh Makers: 


ina 4OQOON 
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Maſtersor Governors thereof, not the goods and chattels belongin 
ro other Corporations by the Mayors, Bayliffs, or Heads thereof. 
' And the goods and chattels thar Churchwardens have in the right jj%*-*3:. 
;Husband and gf the Church are not deviſable. * All the Chatcels real that a man ver. $63 
| (Hm hath inthe right of his wife by her means, and all the Obligations 924% 
that are made to her alone before, or during the time of the Cover- *Pcrk a 
'ture,and the chattels rcal or perſonal that his wife hath as Executrix OO 
ro any other, are not deviſable by the Teſtament of the Husband; ' T 
But all tt e Chattels perſonal that a man hath by his wife which ſhe 
hath in her own right, and the Debts due upon Ublizacions made to 
the husband and wife both, during the corerture,are deviſabie by the 
[Deviſe of Teſtament of the husband. 2. Such chings as are annexed, and in- ,, . 
things that c{qentto aFrechold or Inheritance,ſo that it cannot be ſevered from 524, © 
 -— onxanr if by him that hath che property of them, as wainſcor, and glaſs to 51»: 33. 


and annexed - h - : Sex befoig 
ro ſome other houles, and the like, are noc deviſable, but in ſuch caſes where the 


thing. the thing it ſelf ro which it is annexed is deviſable. 24, The goods + 
'Deviſe of and chatrels that are another mans, are not deviſable,and therefore 19-Gran- 
: thams cale 


.things that are if a man give another mans Horſe, it isa void Deviſe $0 if one co.tuper 


-ncr che Devi- deviſethe things that by ſpecial cuſtom of ſome places, as the Heir £195 
Co, ſuper 


fors, or belong | gOms do belong to the Heir, this Deviſe is void, for it is not de- Lic, 3:8, 


nor unto his; blefromhm, 25. If a Biſhop have a Ward belonging to his . 


Exccurors. rin.!3)ay 


: Biſhoprick faller, he may deviſe it; but if a Church of his become cuijz6.6; 
- $r9-m of 2 yoid in his life time he cannor deviſ: the Preſentation If a Parſon 
retenctttt of a Church have the Advowſonin Fee, and he deviſe that his Ex- 


to a Church. ' 
Cauren-  ecutors two or three of them ſhall preſent at the next Avoidance; _ 

Miſtake or ex. *is is a good Deviſe. 26. All theſe things before chat are deviſa- gg _= 

ror in the ble,when they are deviſed muſt be named,and deviſed either by their Plow. 2 
erk, Se 


thing deviſed. proper name, or otherwiſe deſcribed by ſome other matter whereby .* 
the mind of the Teſtator may be known and diſcerned; for if he err 
and miſtake inthe name or ſubſtanceof the thing deviſed, or it be 
ſo incertainly deviſed or deſcribed that ic cannot be perceived what 
heintendeth , the Deviſe is void. And therefore if one deviſe a 
piece of ground by the name of Mefluage, except it be ſo called, the 
Deviſe is void, Andyet by the Deviſle of the uſe, profic or oc- 
cupation of Land, the Land it elf is well deviſed, and by the Deviſe 
of Land it ſelf, the reverſion thereof may be deviſed But if one 
intending to deviſe a Horſe,doth deviſean Ox: or meaning to give 
gold, doth give apparel, theſe Legacies are void unleſs his meaning 
may appear by ſome circumſtance to be otherwiſe; as if a man have 
but one horſe, and ke becalled Arundel, and he deviſe his horſe 
Bucephal ; this Legacy is good enough. Andif a man give all his 
money in ſuch a Chett, when in truth there is no money in that 


Cheſt, or give to another the 10 /. which 7 $ doth owe him, when 
in truth / $ doth not owe any ſuch money ; this Deviſe is void. 
' And yet if the Deviſe be thus, viz. I give to 4 B ten pounds, _ 
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1 will that the ſame be paid of the money I have in fuch 
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a Cheſt, or of the money which ſach a man doth owe me, in 
this caſe the deviſe, is good, albeit there be not any money in the 
Cheſt or owing : And if onegive 101, remaining in ſuch a Cheſt, 
whereas in truth there is but 5 l. in the Cheſt; in this caſe the 
Legacy is good for the 5 |. But error and miſtake in the quantity 


and quality of the thing deviſed, when the ſame for the ſubſtance 


of it is certain, doth not hurt: And therefore,if the Teſtator mean. 


ins to give the fourth part of his goods, give the one half; or 
meaning to give but 5 |. give 1091. or & converſo, Meaning to 
givea greater, doth give a leſs quantity or ſum ; in theſe caſes, the 
Legacy is good, and the Legatary ſhall have as much as the Teſtator 
did m:an If a man pie his whitehorſe, when in truth he hath 
but one horſe and that 1s black; this is a good deviſe of this 
horſe: And if the thing deviſed be under fach general words that 
the minde of the Teſtator cannot be known by it, the deviſe is 
void : and therefore, if the Teſtator ſay, I do bequeath ſomething, 
or I bequeath a ſubſtance, or I bequeath a body, or 1 bequeath, or 
the like, theſe deviſes are votd for incertainty: So if he fay, I 
do pive lands, or 1 do give goods; theſe deviſes are void: And 
yet if the Tetator give a horſe, an ox, a gold chain, or thelike, 
indefinitely, in theſe caſes rhe deviſe is good, albeit he have no ſuch 
thing. But if one deviſe thus, T givelead, money, wheat, oyl, or 
the like, and ſay, not how much or what quantity; this Legacy 
is void for incertainty, or at leaſt the Executor may deliver what 
quantity thereof he will, and this ſhall fatishe the Legacy, 7. As 
rouching the terms of a deviſe, it muf: be known, That if one de- 
viſe any thing to wicked ends or upon wicked conditions. as to the 
end that the Deviſee ſhail kill a man, or becauſe he hath killed a 


Incertainty in 
the thing de» 
viſed, 


Seventhly, in 
reſpett of the 
Tenures and 
conditions, 
caufes and 


man, or the like ; theſe deviſes are void in like manner as it ends ofthe 
is when the cauſe or motive is falſe, as becauſe one is my Couſin, deviſe, 


or hath lent me money, T deviſe to him 201. and he is not my 
Coufin, or did not lend me money, theſe deviſes arevoid, And 
astouching the reſt of the properties of a good deviſe, ſee them be- 
fore in the properties of a good Teſtament : And here by the way, 


be :dviſed if thou haſt land to ſettle, rather to do it by a& executed * caveat for 


by advice of learned Counſel in thy life and health-rtime , and 
therein adde ſuch conditions and proviſoes of revocation and 0» 
therwiſe as thou wilt.; or if thou wilt doe it by Will, then do it 
in thy perfet memory and by learned advice ; let the Will be in- 
dented and of two parts, and leave one part with a friend that it be 
not ſuppreſſed after thy death , Ler there be credible Witnefles to 
the publication thereof, and let their namesbe ſubſcribed to ir: Ler 
the whole Will be written with one hand, and in one peece of paper 
or parchment for fear of — G_ or diminution re: 

C 
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the hand and ſeal of the Deviſor be ſet to it : And ifit bein ſe- 

veral parts, let his hand and ſeal and the hands of the Witnefles 

be to every part: If there be any raiſing or enterlining, let there be 

a Memoranda Of it. And if thou make any revocation of thy Wil}, 

do it by good adviſe and by writing, Vox anaira perit, Litera ſcripts 

LETT12 

2. The Expo- The general rules for the Expoſition of Wi ls aretheſe, That they "444. 

tition of Te- mult bave a favorable and benign interpretation; and as near to Lite. 322. 

tlamentcs 2y the mind and intent of the Teſtator as may be: and yet fo with- 

WS foi at} all, as his intent may ſtand with the rules of Law, and benot re- 

be confirucd PUgnant thereunto, It is ſaid to be therefore a maxime of Law, 

and taken. Luod nitima veiluntas teſtators perimplenaa eff ſecundum viram ins 

Levilees of tenrionem /ſuam, according to theſe Verſes. 


=_ 4 | Sed legum ſerutnda fides, ſuprema voluntas: , 
ict ol che © nod manaat fierique jabet parere neceſſe eſt, Termsof 


perſon tharis Tf a Deviſe be made of land to 1S, and the heirs males of his the Law. 
£© take by the body; by this Deviſe the ſons and not the daughters of I 5 ſhall INE: 
Devile; ard hayetheland. Andifa Deviſe be made of land toI $S, and the heirs Lit25. 
2:0 reg Females of his body; by this Deviſe the daughters and not the **%*#*8 
= fonsof IS (h2ll have the land. And yet it bach been faid in theſe 
by thc Deviſes Caſes, Thar if in rhe firſt caſe, che Neviſee have iſſue a daughcer,who 
hath iſſue a ſon; or 1n che lalt caſe, hach iſſu2a ſon who hath ifſue a 
daughter,that this ſon and daughter ſhall cake by this Deviſe in theſe 
| caſes ; but it ſeems the law is other wile. | 
Grant. If a deviſe be made of land ro IS andhi heirs males, by t 
Deviſe I S$hath an eltacz Tail . buc otherwiſe it is of ſach x himication 
by Deed; for if one by ded give land co another and his hoirs 
males, by tits che D3nze bach 4 Fee-l1mple, and his h2irs g>neral 
#4 , fhall haven. "I 
If a Deviſ: b2 of land t9 IS, anl1 to theeldet heirs females of (577. 
his body ; by chis Deviſe ail his dau (haters and not 0n2 of them one- 
ly hill take it: So1f one d:viſe Gaveikind-land toa min and his 
eldeſt heirs ; this doth not alter che cuſtom, bur by cls all the ſons 
ſhall cake. 
If a man deviſe hls hand to his wife for life, the remiiuder ro Fitz. Da- 
his ſon and the heirs males of his body engendred, and for de- © * 
fault of-fach iſſue the remainder to his next heir male, and the heir 
males of the body of that heir male, and after his ſon dic with- 
out iſſue (living his wife) and the deviſor hath iffue a daughter 
who hath iſſue a ſon ; in this caſe and by this deviſe it ſeems 
the daughter and not her fon ſhall havethe land, and thatin lee 
{1mple. SY 
If a man deviſe his land to his wife for life, and after to his own auullye 
right heirs males, and he hath iſſue three daughters, and after his Curtis 


death one of them hath a ſon; in this caſe, and bychis Dern * ©, 
J the 
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the next collateral heir male of the Deviſor, and not the ſon of the 
daughter ſhall have the land. | 

If a man have iſſue two ſons and a daughter, and deviſe his land 
to his wife for ten years, the remainder to his yonger ſon and his 
heirs, and if either of the laid two ſons die withont iſſue of their 
bodies, the remainder to the daughter and her heirs, and the yong. 


"er ſon die in the life time. of the father, and after the father die, 


Dyer 330. 


Dyer 336. 


Dy 43 204, 


in this caſe and by this Deviſe the daughter hath a good remainder, 
but it ſeems the elder ſon hath firſt an eſtate Tail by the intent of the 
Deviſor, 

If a man deviſe ſome land to A his eldeſt daughter and her heirs, 
and if ſhe die without iſſue,to T his yongelt daughter and her heirs, 
and ifſhe die within 16 years, that / ſhall have her parr to her and 
her hetrs, and if 4 marry ſuch a one, that 7 ſhall have her part ts 
her and ker heirs; and if 7 die having no ilſue, hat all her part ſhall 
g0to Hand X his Neeces; and if 4 die without fue, that T ſhall 
have her part to her and her heirs and T after the 16 years,doth die 
withour iſſue ; in this cafe the Neeces 4{ and E, and not «A ſhall 
bave her part th.t ts dead. 

[fland be deviſed to 4 for life, .the :emiinder to a Monk for life, 


the remainderto /SinFee; by this Deviſe hein the remainder in 


Fee, ſhall take preſently after the firlt eſtate for life ended, and if the 
Deviſe be to a Monk for life, the remainder to [>1n lee; by this 
] $ ſhill cake preſe ty. 

if a man deviſe his land to a woman and her brother, and the 
heirs of either of their :wo bodies,and for default of ifTue of che ſaid 
woman and her brother , the remainder to the right heirs of 
the Deviſor, and after the death of the Deviſor, the brother 


diech}withour iſſue, and the tiſter hith iſſue and dieth, 1a this caſe 
and by this deviſe, her iſſue ſhall have a moity and no more of the 
land, 


If one deviſe two parts of his Land to his four yonger' ſons 


11 Tai), and that if the Infant in the womb of his wife be a fon, 
thrt he ſhall have the fifth part as co-heir with the four, and if 


his five ſons die without iſſue, that the two parts ſhall reverc, 


and then the deyifor dieth and aſter a fon is born, and afcer he, 


and three of the other ſons die ; 
the Infant ſhall not take any thirg becauſe he is uncapable,and the 
two parts ſhall not revert co the heir untiH che five ſons be dead 


in his caſe and by this deviſe 


without ifſue. 


A4)udged 
C>, B. M:« 
36.37 Eliz 
Browns 
caie, 


If one deviſe the Manor of Dale to the eldeſt fon of I'S in 


Fee, and the Manor of Sa/- to 7 D for life, the remainder to ſuch 
of te children of IS as ſhall be then living, and ſhall have the 


Manor of Dale, and the eldeſt ſon of 1 $, after the Teitators 


death doth fell che Manor of Da/-, and after I 


- 10 
this 


D dyeth 
Ff2 | 


3 A So Leah it I" 
_—T CIOS * + 
Wo, % _ 
E: z 
3 F 


- this caſe and by this deviſe none of the children of 7 F ſhall have- 
the Manor of Dale, but it ſhall go to the heirs of the de 


f 


A Teſtament. Chap.2z. | 


viſor, 

If one deviſe his land to the children of 7 S, by this deviſe the 
children that / $ hath at the time ofthe deviſe, or at the moſt the 
children that 7 $ hath at the time ofche death of the Teſtator,' 
and not any of them that ſhall be born after his death, ſhall 
take. | 

If one have two daughters by divers women, and deviſe a moyety Dyer 343, 
of his land to his wife for ſeven years, and that the elder daughter 
ſhall enter into the other moyety at her day of marriage, and if his 


- wife be with childe of a daughter, that chen ſhe ſhall have an equal 


portion with the other ſiſter, and the deviſor dyeth and the wife 
doth enter and hath not a daught.r,and chen the elder daughter doth 
take a husband, and enters npon a moyety, the yonger daughter 
dies without iſſue, and the ſeven years expire ; in this caſe ard 
by this deviſe. the collateral heir of the yanger daughter ſhall have 
the m—_— ofthe whole, and not the moyety of a moyety onely,and 
that by deſcent. | 


If a man haveiſſue B C and D ſons, and he deviſe his land Curia BK 


Nextofblood to D his fon, the remainder prexims de ſangaine. or to the next Mich. 20. 


of blood of the Teſtator ; in this caſe and by this deviſe Z ſhall cake /*© 
after the deathof D as the next of blood. In like maner, if the 
Teſtator have four daughters, and he deviſe his land to the yongelt 

in Tail, the remainder to the next of blood, by this deviſe the 
eldeſt daughter and not all the reſt ſhall have the land : And if the 
Teſtator have iſſue B his elder ſon, and C his yonger fon, and B 
have iſſue D his ſon, and B is attainted and dyeth, and the Teita- 
tor deviſeth his land to / $ for life,the remainder to- the next of blood 

of the Teſtator , by this deviſe D and not C ſhall have the 
land. 

If a man have iſſue B and C ſons, and Da daughter, and de. gro v;- 
viſe his land to C for life, and after that it ſhall remain to the next "7 ?!- 
of blood to his children,to the next heirs of the blood of his children uy £ as 
and Cdyeth; and Z dyeth wichour iſſue and D hath iſſue a daughter 
in this caſe and þy this deviſe, the heirs of A hall not take, but 
the next of blood to the children of 4, which is the danghter of D, 
and his children themſelves are excluded, and if the ſons bave any 
ifſues living, they ſhall take with her by this deviſe, 

If the Teſtator have- iſſue by 4 his firſt wife, three daughters, , Sodned 

can, Elizabeth, and Anne, and by B his ſecond wife, Alice and Eli- <a my 
z.«beth ; and by Chis third wife, y/i4iam a ſon, and three daugh- "ns ver 
rers, Mary, Katherine, and fehan and he deviſe his land ro 7 ohar: B. R, 
his yongeſt daughter for life, paying 13 s; 4 d tothe ſon, and after 
hes death to the fon and the heirs of his body, and after his death 
with- 


III. 1C 


" Chap: 23; A Teſtament. 


y7 the daughter of the third wife for their lives, the remainder{ in 


without iſſue to F/izabeth the Gans of the ſecond wife, and XMa> 


| Latin )to the next of the blood of the Deviſor for ever,and the elder 


7oan hath iſſue 7 P, and dyeth, the ſon dyeth without iſſue; the 
yonger foan hath iſſue and dyeth, Elizabeth of the firſt wife hath 


ifſue anddyeth; Axxedyeth having iſſue, Alice "= without iſſue, 
y 


Mary and Elizabeth born of the ſecond wife dye withour iſſue, 
K atherine dyeth withour iſſue, in this caſe and by this deviſe the ſon 
and heir of the elder daughter after the death of the ſon withour 
flue, and of Elizabeth and Mary, and not all or any of thechildren 
or their children, ſhall have the Land, becauſe proximo in Latin doth 
denote a perſon certain, and there be expreſs Deviſes to others : Bur 
if in this caſe the remainder be limited in general to the nextofblood 
without any other matter, all rhe daughters perhaps may have it as 
Joynt-tenants, 

It a man have two ſons ar.d a daughter which hath two daughters, 
$117. and hedevife his land to a ſtranger for life, the remainder to his ſe- 
perk.Sc&- cond ſon for life,the remainder inFee to the next of blood to his ſon; 

wy in this caſe, if the eldeſt ſon dye without iflue, the daughter and her 
daughters ſhall have the land. - | 
Whatſoever will paſs by any words ina Deed, will paſs by the 

See in the ſame words ina Will, and morealſo, for a Will is always more fa- 

on of vorably interpreted then a Deed, and therefore if a man deviſe the 

- ng '4- profits, uſe, or occupation of land ; by this Deviſe the land it ſelf is 

Co. 8. 94. deviſed. 

M2525 Tfa mandeviſe thus, I eive all my Landsto 7S, or I give all my 

caſe. Fitz. Tenements'to IS, or I giveall my Lands and Tenements to IS, by 
Pevrie 4 this Deviſe is given, and TI Sſhall have not only all the Lands where- 

41, of the Deviſor 1s ſole ſeized, but alſo ail the Lancs whereof he is 
ſeized in common or coparcinery with another, and not onely the 
Lands he hath in pofleſſion, but alſo the Lands he hath in Reverſion 
of any Eſtate in Fee-ſimple ; but by this Deviſe regularly, Leaſes for 
years of Lands will paſs. 

Plow. 66. If a man deviſe thus, I give all my land in poſſeſſion onely, by 
this Deviſethereis given the Lands he hath in poſlcflion onely, and 
none of the Lands he hath in Reverſion, | 

Plow. 343 If a man be ſeized of Land in Fee-ſimplein Dale, and deviſe thus, 

344 ola T give all my Lands in Dale to 71S, and after the V Vill made and pub. 

N- *- 57: liſhed, he doth purchaſe other Lands in Dale and dyeth , in this caſe 

viſez7- and by this deviſe ] $ ſhall not have the new purchaſed lands:and in 
this caſe it hath been held further, Thar if the Teſtator do by word 

of mouth after the purchaſe of the {me Lands declare himſelf 

mid to be minded that 7 Sſha!l have the fame new purchaſed Tands 

Breckford alſo by this Deviſe, that notwithſtanding 7 $ ſhall not have them 

—_ by this Devite: * And yetit oe been adjudged, Thar if m—_— 

SAN, Ff 3 caſe 


Secondly, in 
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thing deviſed. 
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caſe one come tothe Deviſor to buy his new purchaſed Land,and he 


fay nay,but / $ſhall haveit as the reſt, that this is a new publication 
of the Will,and that 7 Sby this deviſe ſhall have theſe new purchaſed 
Lands, for #. new publication of the Will in theſe caſes will make 
the Land to paſs. Bat it a man deviſe the Manor of Dale, and a; 


% 
23; 


the time ofthe deviſe he hathir not, or deviſe his.Lands in Dale 
and at the time of the deviſe he hath no Lands there, and afterward” 


he doth purchaſe the Manor, of Dale, or Lands in Dale; 
viſe, and in this caſe the Manor and the new purchaſed Lands will 
paſs; for in th.s caſe it ſhall be intended he meant to purchaſe it. And 
yet the Statute enabling a man to deviſe Lands, faith, Any perſon ba.. 
wing, &c. (0. 3-30» 

If one have an ancient Tenement, and Lands belonging to.it, and 
then purchaſe more Lands, and occupy them altogether with the Te- 
nement many years, and being all thus in his occupation, he doth 
make a deviſe after this maner, I give my Tenement in Da/e, ard 


by this de-*: 


See before . 


Loftus 

verſus Ba, 
ker. Hill, 
20 Jac, 


B. R, 


all my Lands belonging to it now in my occupation, to./ $, by this 


deviſe 71S ſhall have the ancient Land onely, and none ofthe new 
purchaſed Land, but if there be noantient Land belonging to the 
Tenement, but new purchaſed Land onely, there perhaps it may be 


otherwiſe , for in this caſe the words cannot elſe be ſatisfied. Asin 


caſe wherea man hath ſome Lands in Fee-ſimple, and other Lands 


for years onely in Dale, and he deviſeall his Lands and Tenements . 


in Dale; by this deviſe the Lands he hath for years doth not paſs, 
but if he have no other Lands in Da/e but theſe Lands, in this caſe 
perhaps this Land will paſs. | 

If one have a moity of Lands in Eſſex, and a moyety of Lands in 
Kent, and he deviſe thus, I give my moyeties,and all my other Lands 
in Kent to./ S, it ſeems by this deviſe the moyeties in both Counties 
do paſs, and that 7 $ ſhall have both the moyeties, 

If a man be ſeized inFee, inpoſſeſlion of the moyety of a Farm cal- 
ſed the Farm of {\, and of the Reverſion in Fee of the other moyety, 
expectant on a leaſe madeto 4 and 3 for their lives,and he-make his 
Will thus, 1 will that my wife ſhall have all my living. which I now 
occupy, until! my ſon cometo 21 years. of age, and then I] will have 
her have the thirds of all my Living, and that my ſon ſhall have 
all my Farm.of C to him and his Heirs; by. this deviſe if 4 
and;Zdye before the Heir be of 21 years of age, the wife ſhall have 
the thirds of the whole Farm, and. not of the moyetyin poſſeſtion 
onely. : 


In Mevils 
Cale, 


Plich. 20, 
Jac, Ad- 
zadged 
Scatter- 
g00ds 


Cale, 


If a man be ſeized of Land ina Village, and in two Hamlets of 27 ©" 


the ſame Village, and he deviſeall his Lands in that Village, and in 
one of the- Hamlets , by this deviſe none of his Land in the other 
Hamlet doth paſs. 


1f a man make his Will the firſt day of. A4ay, and thereby give the F199-343 


——  — 


Manor 


UMI - 1C 


MI .. 40QN 


G< a — 


Chap. 23. eftam 
Manor of Da/z to one in Fee, and thetenth of Afay One of the Te 
' nancies eſcheat, andthe 20 of May the Deviſor dyeth ; in this caſe 
and by this deviſe, it ſeems the Deviſee ſhall have the Tenancy that 
doth eſcheat; 

Yi. Bro. If one deviſe his Land thus, I givemy Land in Daleto 7 Sand his 

$c&. 133. Keirs, or tO1FS in Fee, or to [Ss in Fee-ſfimple, or to IS for ever, 

Perk. _— or toIS Habendnm fibi & ſur, or to I S and his Aſſigns for cver; 


6. Li - 
5. 586--or thus, 1 give my Land to I'S, to give, fell, or do therewith at his 


oe; Pleaſure ; by all theſe, and ſuch like deviſes, a Fee-ſimple Eſtate is 
Lie-19 made of the thing deviſed, and 1 $ ſhall have the ſameto him and 
2090-25" his Heirs for ever. Burt if Land be granted by Deed after this maner, 
ſet 432, I'S by this grant in all theſe caſes, except onely in the firſt caſe, hath 
19H.5, onelyan Eltate for Life. * And ifa man deviſe his Land to 1S, and 
*Ficz.De- ſay not how long,nor for what time, by this deviſe I'S hath an Eſtate 
"ie 12'* for life onely inthe Land. | 

co ſuper If a mandeviſe his Landco 15S and his Aſſigns, without ſaying 
Lir.9 Perk |" for ever | it is ſaid by ſome, that dy this deviſe 1S hath onely an 
Sy Eſtate for Life. * But the contrary is affirmed elſewhere, and that ic 
Te:ms of 15 a Fee lmple. 

mel». Ifone deviſe his Land to his wife, to diſpoſe thereof at her will and 
* 7:.113- pleaſure, and to give it to one of her ſons, in this caſe, and by 3his 
— deviſe, ſhe hath a Fee-ſimple ; but it is qualified, for ſhe muſt convey 
Daniels jr to one of her children. and cannot convey it to another, 

G-6.16. If one deviſe his Land to I S,paying 101. anduſe no other words, 
Dyer I os by this deviſe the Deviſee hath the Fee-fimple of the Land, albeit the 
Hl. 16. * 101. be not the hundreth part of the worth ofthe Land. * And yet 
Eliz. Co.B if one deviſe his Land to 7S for his life, paying 101. by this deviſe 

I $ ſhall have an eſtate for life onely. 

If one deviſe Land of the value of 501. per a»»wmto I S for life, 
the remainder to 7 D paying 4ol to xp, by this deviſe 7 D ſhall have 
the Fee-ſimple of the remainder upon. condition. 

Hil.17Ja. Tf one have two ſons, and he deviſe his Land firſt to his wife, and 
3 K-*- then he ſaith thus : In like maner, I willthat my ſon A ſhall haveir 
Spicers After my wives death , and if my wife dye before my ſon B,then that 
caſe my ſon A ſhallpayto B 3 |. bythe year during the life of F, and 
alſo 201.tox Fs; by this deviſe 4 ſhall-have the Fee ſimple of this 

Land. 
Euria M» If one deviſe his Land thus, I will my Land to my4on zp, for his 
18.)ac-B. life, and after his death ro my fon T, and if my ſon purchaſe 
verſus, Land as zood as that Land for myſon T, then that my fon x7 ſhall 
bevel. ſell the Land deviſed to my ſon T as his own, and I will chat my fon 
ſhall pay to his Siſters 101. by 20s. a year ;in this caſe,and by this 
deviſe # hath a Fee-ſimple, for power to ſell giveth by implication 
an Eſtate in Fee-ſimple., and it is paying alſo, oc. : | 
If one deviſe Land to his wife ___ rh if the Heir put her 
"2 4 out 


3. In reſpe& 
of the eſtare 
and time that 
is deviſed. 
Fee-ſ1mple. 


Deed. 


Fee-tail. 


A Teſtament, Chap. 23, 


og tthat ſheſhall have other Land : by this deviſe! ſhe+hath the Fee. Paſch. rg, 


ſim ple of the firit Land, and is not abridged by the latter words, Jace B. Ry 


If onedeviſe his Land thus, I give whiteacre to my eldeſt fon and _ 
IMs 30s 


his Heirs for his part: rem, Blackacre to my yongeſt ſonfor his ;;;." 
part; by this deviſe the yonger ſon ſhall have the Fee-{imple of Black- 
acre.: So, if I give Whiteacreto | S, /rem, Blackacreto IS and his 
Keirs ; by this deviſe 15S ſhall. have the Fee fimple of Whiteacre 
alſo, | 

If one give Land:to-his wife for life, the remaindeec to his ſon and 
the Heirs males of his Body, andfor want of ſuch iſſue, the remain- 56. 
der to the nexc Heir male of the Donor andthe Heirs males of his 

body ; it ſeems by this deviſe, that the .next Heir male of the ſon 

bath a Fee ſimple. 

Tf one deviſe his Land thus, I give my Land'iinDa#toIsS, and to <.. ruyer 
tis, or| tothe ] Heirs males, or Heirs femal.s of his body,[ or of his Lir31.36- 
body begotten ]ortol $ and his iſſues male, or his iſſues female , 
or to I Sand the Heirs males of his body begotten.on 1 ; ortoIS 
and E hjs-wife, and the Heirs males, or Heirs. females of their two 
bodies begotten ; or to IS and his Heirs, if he ſhall have any Heirs 
of his body, elſe that the Land ſhall revert; or to I $ and his Heirs 
if he have any iſſue of his body, orto I S and the right Heirs males 
of his body.; or to. I 5 and his Heirs. provided thit if he dye without 
Heirs of his body, that the Land ſhall revert, by all theſe and ſuch 
lixe Geviſes an Eſtate Tail is made. of the tsing deviſed, and I $ the 
Deviſee, ſhall have the ſame accordingly. 

- if 6ne deviſe his Land thus,T give my Land in Dale to I'S + ſemini 


Co, ſuper 
L£1t.9 Bro. 


Deed. fo; by this deviſe I $ hath an-Eitatertail: But.ifhe ſay, Ipgive my tic.tail.2 


Land in Dale tOI S & ſanguin ſuo : it is ſaid by this deviſe I 5 hath ©: Ve 
the Fee ſimple of the Land. If ore deviſe his Land rol $ & exitibur, 16, 
wel prolibu. de corpore ſno; by this deviſeif 15 have-no children at 
the time, it ſeems he hath an Eſtare tail; bur by ſuch a limitation by 
deed is made onely an Eſtate for life. 1f one deviſe his Land thus, 

I give my Land. in Daleto IS for lite, the remainder co1 Dand E 
his wife and their children; or to i Dand E his wife and their mene 
children .or tOIDandeE his wife and their ifſues: by theſe deviſes 
lf the husband and wife have no children at the time of the deviſe; is 

created an Eſtaterai]; and if they have any child; en at the time of 
the deviſe,tken hereby is created an Eftate for all their lives only in 

Joynt- tenancy.And if Land be deviſed to A for 4ife,the remainderto 
'B, andtike Heirs of his body, the remainder to I $ and-kis wife,and 
after to their children,by this deviſe 1 $ and his wife have Eſtates for 
their lives onely,and their children after chemEſtates for their lives 
;eyritly : And albeit they have no children at the time,-yet e.ery 
'ch1lde rhey ſhall have afcer, may take by way of remainder. And fo 

Dece "21fo it ſeems isthe Law upon ſuch a limitation by Deed. | 


if 


UM] - 1 


Clap: 3; ATeftament: 


' Lit. _. If Lands be deviſed to 1 S, and his Heirs males, of his Heirs 


Z 33.8. females, without ſaying [ of his body; ] by this deviſe I $ hath 


8. 27- 'an Eſtate Tail, But if ſuch a limitation be by Deed, it is a Fee. 


ſimple. - 
If one have two ſons, and deviſe Whiteacre to his eideſt ſon and 


o_ 8.R, his Heirs, and Blackacre to his yongeſt ſon and his Heirs, and if 


Daniels either of them dye without ifſue, then that the other ſhall be his 
_ Heir; by this deviſe either of them hath an EſtateTail, and no Fee- 
{:mple. 


_ xc. anda daughter, and his brother hath three children, P,C,and D,and 


Wal's.5 hedeviſe his Land thus; Jes, I give my Land in Kenr to my male . 
childe and his Heirs, and if he dye without heirs of his body, thar 
the Land in  ſhallgo to B and his heirs. rem, I will. my Land. 


Cale. 


in $ to C and his Heirs, and myLandinT,to Oand his heirs, 
in this caſe, and by this deviſe, the male childe of the Deviſor hath 
an Eſtate Tail inall the Lands, and after his. death without heirs, it 
ſhall remain according tothe Will; So that if onedeviſe his Land to 
his eldeſt fon and his heirs, and if he dye without Heirs of his body, 
that it ſhall remain to his yongeſt ſon and his heirs ; by this deviſe, 
the eldeit ſon hath. an Eſtate Tail, and the yongelt ſon the Fee- 
(imple. . 
If one deviſe his land to his ſon zy, and if he marry and have any 
Ca.9-127- iſſue male begotten of the body of his wife, then that iſſue to have it , 
and if he have no iſſue male, then to others in remainder , by this de- 
viſe, it ſeems i hath an Eſtate Taii to him and the iſſues male begot- 
ten on the body of his wife. 
ven, 1 onedeviſe Whiteacre toIS and the Heirs of his body, and then 
561.10 H, after ſaith thus, and I will that / D hath Blackacre in the ſame 
6.3%, man r that / $ hath Whiteacre, by this d:viſe / D hath an Eſtace 
*Tr. 30, Tatlin Blackacre as [ $ hath in Whiteacre Et fic @ fmilibxa, * And 
if one deviſe Whiteacreto1S, and then ſay ; /tem, Blackacre to 


I S and the heirs of his body ; by this deviſe he hath anEſtate Tail in | 


both Acres. 

If one deviſe his land to his wife for years, the remainder to his 
younger ſon and his heirs, and if either of his two ſons dye without 
iſſue, &c, that it ſhall remain to his daughter and her heirs, and 
the yonger ſon dye in the life tim? of the. tather, and afcer the fa- 
ther dyeth , it ſeemerh by this deviſe the elder ſon ſhall have the land 
in Tail. 

. If one deviſe his ſand to his wire for life, :and after to his fog. 
x of way and if his ſoz dye without iſſue having no ſon [ or hav.ng no 
T:. 7.jac, Male ]. then chac it ſhall ga ta anothec..; by . this deviſe he. 
©.% ſon hath an Elate Tail tro him and the Heirs Males. of lis.. 


Robinſons 
Caſe, bo dy. 


Eliz, 


eos . 


If one have Landin Kent in & Sand T, and have one male childe * 


It. 


A. Teftamenr. Chap. 23, 


.' If Lands be given to.a man and woman nnmarryed and the Heirs Co. ſuper 
- of their ewo Bodies, or to the husband of 4, and wife of B, andpiows 3.” 


the Heirs of their two Bodies ; by theſe Deviſes are made Eftates in 


attend his death without Heirs of his Body before be ſhall have che 


: :Deed. 


Tail. 


If Landbe deviſed to 7 Sand the Heirs of his Body, and that if 3©e- 


I4. Eliz. 


; he dye, that it ſhall remain to 7D, by this Deviſe / S hath an Eſtate co, s. & 


Tin. 9. 


Tail, and the lacter words do not qualifie the former, but / D muſt Jac. BR 


Land. 
If Land bedeviſed to I $ and the Heirs males of his Body, and if it Pycr#71, 


 happenthar he dye withou: Heir of his Body, thatit ſhall go to H 


and his Heirs ;, by this Deviſe / Shath an Eſtate to him andthe 
Heirs males of his Body, and the ſubſequent words de not alter nor 


enlarge the Eſtate. 


If Land bedevifed to 7 Sand E his wife, and to the Heirs of the co.cuper 
body of the Survivor of them ; by this Deviſe the Survivor ſhall Lit 26- 
have a general Eſtate Tat]. 

If Land bedeviſed to 7 S and the Heirs he ſhall have by A his co. cuper 
wife; by this Deviſe 7 & hath a Fee: tail, and not a Fee-ſimple as he Lit 26. 
hath in caſe of ſuch a limitation by deed, 

If Land be deviſed to 7 F and to the Heirs of the Body of fucha 
woman ; by this deviſe 7 $ hath an Eſtate Tail, and begotten, ſhall Lic. 22. 


' be intended begotten by him, 


If one deviſe Land to his Son and his Heirs, and that if his Son Adjudg, 


die within the age of 21 yearsor without iſſue, that the land ſhall M. 37.38. 


remain over : and the Son dyeth within age having Iſſue, in this cafe F% * 


and by this Deviſe the ſon hath an Eſtate Tail, andſ or] in this place Gerrard. 


''Deed, 


ſhall be taken for | and ] 
If Land be deviſed to a man and his wife, and to one Heir of their Co.faper 
body, and the Heir of the body of that Heir , by this Deviſe an Lic, 23, 


Eſtate Tail is made in a Will as well as in a Deed. 


Mf a man deviſe his Land thus, I give White acreto A my ſon ,, 18.Jac, 


and his Heirs, Blackacre to B my ſon and his Heirs, and Green- 8. R. Git- 


acreto C my ſon and his Heirs, provided that ifall my ſaid ſons *** calc 


die without ifſue of their Bodies, that chen all wy ſaid Lands ſhall 


$0 


If a m:ndeviſe Whiteacreto his three brothers, and Blackacre to Dier 333. 
 C his brother, ſo as hepay 10 /. to 7 $,and otherwiſe thar it ſhall re- 
- Mainto he houſe, provided that the ſame Lands be not ſold, bur go 
+ unto the.next of name and blood thar are males,if irmay be;ir ſeems 
: That by this deviſe C hath an Eſtate Tail in Blackacre, and that it he 
. dye withour Iſſue, itſhall go co three ocher brothers and their Heirs 
- tnales in Tail one after another. : and that Whiteacre alſo is fo en- 
: failed in everyof their, parts. For the words [ſhall remain to the 
- houſe ]ſhall be conſtrued to the moſt worthy ef. the Family, and 
. the words [_ that are males ] ſhall be conſtrued in the future Tenſe. 


ww Mw 


Chap. 23, A Teſtament ' 
goto 34 my wife and herHeirs, by this deviſe they have all of 
them eſtates in Tail of their land, and as it ſeems croſs remainders 
to either of themof the land of each _ 

If one deviſe his land thus, I give my land in DaletolS, and if 
he dye without iſſue male of his body, then that it ſhall remain over 
to-/ D, by this Deviſe I'S hath aneſtate Tail. 


Co 9.128, 


>.4 part to two of his ſons in Tail, and another part to his third. 

Bro- 2©- ſon in Tail, and that neither of them ſhall ſell his part, but thar 

Donee+ 44 either of them ſhall be Heir to other, in this caſe and by this De- 
viſe either of them hath an eſtate Tail, and if one of them dye 
without iflue, his part ſhall not revert to the eldeſt, but ſhall remaia - 
to the other ſon, for it is an implyed remainder. 

co.fuper If there be husband and wiſe 


Lit. 26s daughter, and the husband dye, and land is deviſed to the wife and - 


the heirs of her late husband on her body begotten; in this caſe, 


and by this Deviſe the wife hath onely an eſtate for life, the ſon 


an eſtate in Tail, and ſo alſo the daughter in caſe he dye without - 


iſſue. 


co. ſuper If onedeviſe to I S, that if he and his heirs of his body” be not 


If a man hath iſſue three ſons, and deviſe his land thus, viz. one - 


e, and they have iſſue a ſonanda : 


Lit. 147 paid 201. Rent yearly, he and they ſhall diſtrain, &-c. by this De- For Lite... 


% *5-  viſel$ hath an eſtate Tail of his Rent. . But if the Deviſe be that 
if I $be not paid 201. yearly, he ſhall diſtrain, &-. by this Neviſe 
1 $ hath onely an eſtate for life. So if one deviſea Rentof 10/1. 


| out of his land to be paid quarterly,and fay not how-Jong the Rent . 


ſhall continue, this is but aneſtate for life - 
Fitz.' De- 


Co- 6, 16. 
Perk.SeRt+ 
571» 


Heir, in the ſingular number, or /$ and his children, and 7 S 
hath children at the time of the Deviſe, orto 7F and his Succeſ. 


fors (- 1 $ being a natural perſor, : )by all theſe and ſuch like De- - 


viſes / $ hath onely an eſtate for lifein the thing deviſed. * But if 


*Mich.13. the Teſtator have onely a Term of years inthe land. whereof the - 


Dree Set Deviſe is made, and deviſe this land to 7FS, and doth mot fay. 
3507 forwhat tjme ; it ſeems that by this Deviſe the whole Term is - 


deviſed, unleſs the intent doth appear to be- otherwiſe: And if 
one deviſe land ( whereof a man is ſeized nFee)to / S, paying 
weebefore 10 1-£O 4 D, by this Deviſe, albeit therebe no eſtate expreſſed, yet 


Se 


125. 4% the money. But if the intent of t 


1 S ſhall have the land but for his life, roxtre; for:there the conſfide- . - 

ration will not alter theeſtate expreſſed upon the pit, . 
If land be deviſed thiis, :T give my-land in Daleto 71S and his g,,, 

Aſſigns, [| without more words ]by this Deviſe is held co be given 

no morebut an cſtate for life by coality 


DO-T_er 
bt 9.4+29 o * . » 
ion npon a Will, as it is 


If one deviſe his land thus, I give my land in Dale to IS for - 
viie +6. his life, or to S | without any more words Jorto FS and his - 


Lit. Bro. JS hath the Fee-ſtmple of theland, in reſpe& of the payment of + 
Teſtator. appear to be that. . 


upon |; 


A gg mpon a Deed. And yet in the New Term! of the Law, tit. Deviſe, 
-* thecontrary.1s affirmed, 7deo guere. 
+ *©"Tf one devifz thus, I will that I $ ſhall have and occupy my land Paſche g. 
” __-'in Dale, and fay not how ſong, by this Deviſe I $ ſhall have the = dr 
'  ,-:; ÞFAland forhislife. *Bur if I deviſe that I $.ſhall enter into my land, , 
_ and ay no more; by this Deviſe I $ hath no eſtate at all, but pow- 
erto enter into the land onely. | 
*ffa manhaveaſonand a / 6 and dyeth, and lands are de- co. ſuper 
'viſed to the daughter, and the Heirs females of che body of the Fa- bit: *» 4 
ther, by this Deviſe the daughter, hath onely an eſtate for her life, 
for there is no ſuch perſon for ſhe is not Heir. 

If one deviſe his land thus, I give my land in Dale toIS for Co 1. &, 
his life, and after to the next right Heir of ['$ in the ſingular num- 
ber, and to his right Heirs for ever; by this deviſe I $ hath -onely an 
eſtate for life. So if one deviſe land to IS for life, and after to 
the next Heir maleof I'S, and to the Heirs males of the body of 
ſuch next Heir male; by this deviſe I $ hath an eſtate for life onely ; 
bur if ic be thus, I give my land in D4/e to IS for life, and af- 
terto the Heirs, or to the right Heirs of IS , by theſe devifes I $ 
hath the Fee-ſimple ofthe land; Andif icbeto I'S for life, and af- 

 _ tertotheHeirs males of I'S; bythis I $ hath an eſtate Tail | 

By 1 mplicati- 1f gne deviſe land to1S and E his wife, and after their deceaſe, 

_ [ or the remainder ] to their children ; by this deviſe, whether they 
have, or have not children atthe time, | $ and E his wife have eſtates 
for their lives onely. 

If onedeviſe a Moyety of his land to his wife for life,and the other 
Moyety to his ſecond ſon, and after by another clauſe doth deviſe it Curia 7 
all ro his ſon after the death of his wife : by this Deviſe the ſon OY 
hath onely an eſtate for life after the wives death, and no more. 

It one deviſe his land to I SinFee after the death of I B ( be- or; 
ing his ſon and Heir apparent ; ) by this DeviſeI B hath an eſtate Lic. Bre. 
for life by implication, and until the deviſe take effe&, the Law gives !7;'Heu 
it to him by deſcent, And ſo alo it ſeems the Law is where one Terms of 
doth deviſe his land to IS after the death of his wife : that by this oi _ 
Deviſe the wife hath an. eſtate for life by implication. And there- viſe Plow. 
fore if man deviſe thus, I give my goods to my wite,and that after ,3,.* * 
her deceaſe, my ſon and Heir ſhall have the houſe where the goods 
are, it is held by this Deviſe that the wife hath an eſtate for life in 
the houſe by implication , for a man is bound to provide for his own 
wife. But if a man deviſe his land to TS after the deathofT VY, 

( a ſtranger to the Deviſor, ) it ſeems that by this Deviſe I x hath 
no eſtate at all by implication, and that this doth but ſet forth when 
the eſtate of TS ſhall begin, and that the intent of the Teſtator 1s 
that his Heir ſhall have it until.thac time. de Bra. 
If one deviſe land ihus, I give my land in Dale to IS, to the in- Eftatesys, 
| cent, 


Dyer341, 


Co.6.166; 


T Chap. 23; 


A Teſtament. 
rent that with the profits thereof he ſhall bring up a childe,or to the 


intent that with the profits thereof, he ſhall pay to 4 10 1. or to the 
intent that he ſhall out ofthe profits thereof pay yearly 10l, by theſe: 


made be greater then the rent of the land: And therefore it is not 
like to the caſe before, where a ſumof money is to be paid pres 
ſently. | py 

pyer 357. If one deviſe his land thus, Tgive my land to A/ice my Couſin in 
Fee-ſimple, after her deceaſe to #/ her ſon ( who is her heir appa- 
rent ; ) by this deviſe ſhe hath an eſtate for life firſt, the remainder 
to her ſon for his life, the remainder to the heirs of A in Fee-fimple: 
And fo alſo is the Law when the deviſe is to any other after that 
maner. 

Dyer 37x, Ifray father be tenant for life of land, the remainder to me in Fee, 
and Ideviſe this land to my wife, rendring for her natural life 40s. 
ro the right heir of my father , by this deviſe my wife hath an eſtate 
for life after the death of my father. 


Co. 3. 10. If one deviſe his Jand unto his Executors, until his ſon ſhall For years. 


come unto 21 years of age, the profits to be imployed towards the 
per forn:ance of his Will, and when he ſhall come to that age, then 
that his ſon and his h-irs ſhall have it ;- by this deviſe the Exe- 
cutors ſhall have it until he be21 years of age, and if hedie before 
that time, until the time he ſhould have been 21 years of age, 
if he had lived fo long, and | ſhall | in this caſe ſhall beraken for 
[ ſhouid- ] 

Co. fiper 13 080 deviſe his land to his Executors for the paiment of his 

L1.43+ debts, and until his debts be paid, by this Deviſe the Executors have 
but a cl atte] and an incertain intereſt, and they ard their Executors 
ſhall hold ir until the debts be paid and no longer, 

co, ro. in Jf one deviſe his landto 7 F, and the heirs males of his body for 

Leona'® theterm of fifty years ; it ſeems that by this deviſe, 7 $ hath but a 

cale,57.46 Leaſe for ſo many years, if the heirs males of his body ſhall ſo lons 
continue,and that for want of ifſue male the term of years ſhall end: 


And in this caſe, the Executor or Adminiſtrator, not the heirs males PXecutors. 


of 7 $ ſhall have it after his death 
Adincged Tf one deviſe his land thus, I give to / $ and 7 D, and their 


verſus Heirs, my Jand in Da/e equally; or my land in. D../e to be equally refſpett of 0- 
Coxe. divided , by theſe deviſes / Sand / D ſhall have ana hold the land, 


3$Eliz,” NOtas Joint-tenants, but as Tenants in common, fo that the heir 


Co. B, and not the ſurvivor ſhall have his part that firſt dyeth: Andyer 
er 39, © o_ : d_:4 « ad 
1 B.2* incaſe of ſuch a limitation by Deed, it isotherwiſe: And if one de- 


SaQ. 133. viſe his land to / $ and / D, and their heirs | wichour more 


Lit, 253 


Perk. Set. WOrds; | it ſeems that by this deviſe they ſhalltake and hold as 
dag byer Joint-tenants. And yet if one deviſe land to [Sand 1 D and 
Lye 326, the heirs of either of .cheir bodies lawſully engendred, it feems 
that - 


+. 
” 


deviſes 7 $ hath onely an eſtate for life, albeit the payments co be - 


| "Vp. 
- 
% k n 
. * 
i ” 
; L4 0 
2 0 "% % 


Fourthly, in 


ther Mattecrs.- 


Deviſe of 
goods and 
chattels. 
Firſt, in re- 
ſpe of the 
perſon that 
ſhall rake by 
the Deviſe, 


Executors, 


Heir. 


Secondly, in 
reſpet of the 
thing- 


eftament, — Chapaz 


that by this Deviſe 1, and 7D ſhail take and hold as Tenants in 
common and: not as Joint tenants. And if one deviſe his'land agen, 
to 7 $ and 17D thus. 1 will that 7 FS and 7 D ſhall have my ma's cafe. 
lands in Dale, and occupy them indifferently to them and their 

heirs. ER 

If one be poflefled of a term of years of land, and deviſe the ſame "0 BF 
to his wite during all the years, and if ſhe die within the years, then judged, 
to Aand  histwo fons 1ttley have no iſſue male, bur if they or par gk 
either of them have iſſue male,then that it ſhall go co theule ofthoſe 
ifſues male; and ſhe die, and the two ſons die without iſſue horn one 

of their wives being privily witit childe ofa fun, which after his de2th 
is born; in this caſe and by this deviſe this iſſue male ſhall have ic 
aſſoon as he is born. 

If one be poſlefſed of 1 termo? vears, ard he deviſe it to another . / 
and his heirs or his heirs males by this Devit- the Executors or ein. 
Adminiſtrators, not the heirs of the Legatee thall h.ve ic. And C1 

therefore, if Leflee for years of land deviſe all his intereſt therein $59. F 
ro his wiſe it ſhe live ſo long, and after her death, if any part of 
the term be to come, deviſe the ſame to / Shis ſon 2::d the heirs of 
his body , 1n this caſe and by this Deviſe, the execu:ors and Admi- 
nifirators of 1 S, not his heirs ſhall have ir, at lealt, ſo lons as he 
hath any heirs of his body : And yet it one poſſcfſcd of the term of 
years, deviſe i: toI S, and after his death, that the heir of 1 $ ſhall 
have it; inthis caſe I $ ſhall have ſo many years of the cerm as he 
ſhall live, and the heir of-1S and the xecuror of that heir ſhall have 
the reſidue of the term. 

If one give 10l. to the children of TS, and at the time of the .... 
Deviſe I $ hath four children, and after before the death cf the Te 
ſtator he happen to have rwo more, in this caſe and by this Neviſe, 
the two children he hath afterwards ſhall have no part of the 101, 
but thoſe four he had before ſhall have it all. 

If one give 191]. to his Pariſh Church, and at che time of the Will  _ 
made, he live in one Pariſli, and after he doth remove into another ** 
Pariſh, ard die there; by this DNeviſe the Pariſh where he lived 
before, and not wherehe diced, ſhall have this 101. 

If one ceviſe a third part of all his goods and chattels, by this Dyer 19. 
Deviſe ſ»me ſay, doth paſs and is given no more bur a clear chird **+ 
part ater debts and Legacies paid , but it ſeemsa third part of 
the whole 1s hereby deviſed, out of which the debts muſt fir be 
paid by | aw. 

If one Ceviſe to another all his goods and chattels, or all his plate, ptow.343. 


rds caſe, 


1.2316. 


or all of any other thing in general, by this Neviſe doth paſs and is 5" 3'8- 
Siven not onely all the Teliaror hath of that thing at the time of the 

making of the Will, bur alſo all he hath atthe time of his death, 
and not only what he hath in poſleflion, but alſa what he hath not in 


poſlefiion :; 


Ja 
Chap. 22; A Teſtament, 
pofleſſion : But if%oze deviſe all his goods, or all his plate &c. in 
ſuch a place, or in the occupation of I $; by this deviſe none 
g_ will paſs but what are in that place, and inthe occupation 
ot 15. | | 
5; theo- Tf Onehavea Term of years of a Portion of Tithes in Dale, and 
_—_ havea term of years of land in Dale; and he deviſe all his lands and 
Lawyers, tenements in Dale, and all hiseſtate thereinto I'S ; by this Deviſe 
te portion of Tithes doth not paſs, for it is neither land.” nor tene. 
ment : but by deviſe of all his hereditaments, perhaps it may paſs 
Sta Quere. 
war If one deviſe to 1 $ all his goods and chattels; by this deviſe doth 


Veritus 
_ pals and is given all his eſtate active and patlive, (except land of in- 
£iz.20.”, heritance and free-hold Eſtates, and ſuch thingsas depend thereup- 
Coo 14447 on,) as Leaſes for years, Wardſhips by Tenure i Capite, or by 
Swins, Knights Service, gold, filver, plate, houſhold-ſtuff, cartel, Corn, 
pat-7- dzbts, andthelike; andif one deviſetoT $ all his goods, or all 
his chattels, by either of theſe is deviſed as much as by both of 
CLEM 
ewinn*, If one deviſe toI$ all his moveables, by this deviſe doth paſs 
4 05 all his perſonal goods, both quick and dead, which either move 
chemfelves, as horſes,ſheep, and the like, or may bemoved by an- 
other,as plate, houſhsld-ſtuffe, corn in the garners and barns, or in 
agree Hill the ſheaf, &c. * alſo all Bonds and Eſpecialties, and by a Deviſe of 
5. *  Immoveables doth paſs Leaſes, Rents, Graſs, and the like, but not 
any of thoſe things that do paſs-by rhe deviſe of moveadles; bur 
debts will not paſs by either of theſe Deviles. 
If one deviſe to another 3'l his houſhold-ſtuff, hereby doth 
” paſshis plate. coaches tables, !tools, forms, beds, veſſels of wood, 
10. braſs, pewter, earth , anzthelike; but not Ins apparel, books, 
' weapons, tools for Artificers, cattel, victuals,corn, plow-geere,and . 
Djer5,x the like; by a Deviſeof uten(ils, it is agreed that plate and jewels 
do not pals. 
SWIND. it a mandeviſe-to! $ on? of his hories, or a horſe, by this Deviſe EleRion, 
I $ ſhall have the election, 1f there be more then one, which horſe 
he will have : burif the deviſe be thus, I wiil that my executor ſhall 
delivertoI$Sone of my horſes, in this cate, the Executor h:th the: 
election, and he may deliver which of chem he will 
vInb, 44 Tf one deviſe thus, I give to I $£ my corn growing in ſuch 2 ground 
this next year; or. the lainhs of my flock this nextyear , by theſe 
Deviſes the Legatee ſhall have no more dur what doth grow that 
year ; Butif hedeviſe ſo many quarters of corn, or lo many lambs; 
tn theſe cafes ſo much mul} be paid howſoever. 
Coo,g4e, If one havea leaſe for vears of land, and deviſe ittolS forlife, Thirdly, in 
ao by this Deviſe the whole term is deviſed, and IS the Deviſze ſhajl"e\pea of tit 
” bave the whole term if he live { long, and yet IS ſhall not have 07 
” an Y 


ATeſtament. Chap. 23. 
an eſtate for life by this deviſe, and ſo alſo it ſeems the Law is up. | 
ona grant by deed after this manner : And if a man poſſeſſed of a P!er 307. 
term of years of land deviſe his term, or his Leaſe, or the landit 
ſelf by a deviſe, in either of theſe terms the whole term doth 


pals. ; 
If a man be poſſeſſed of two houſes for years, and deviſethem to pace i, 


his wife for her life, if ſhe live ſole, the remainder to /S ; and if fhe J2<-5 R, 
, ough 

marry, then that ſhe ſhall have one of them during therelt of the u4 

rexm, [and then addeth theſe words ] and alſo, I will chat ſhe ſhall Fzyvards 

have 201.a year out of my other lands ; inthis caſe and by this de» * 

viſe, it ſeems the Annuity ſhall continue during the term, Sea Quere, 

for the Judges were divided in this point. 

If a Legacy be given, and no time is ſet for the paiment or doing plow 540. 
of it , if it be ſimple, ic muſt be paid and done preſently, ifit be con- 5%19b-354 
ditional, and upon a condition precedent, it mult be paid or done the 
time the condition is firſt extant: andif there be a time ſer for the 
paiment or doing of it,it mult be paid or done at the time appointed, 

of See more in Expoſition of Deeds, Numb. 15, 
Ars "xe. Deviſeof Lands to Executors to ſell, to pay Debts, Legacies. >: Co. ſuper 
cutors or o- are ſome of them after one maner, and ſome after another, for ſome- ,,;.7; 
thers ro fell; times the deviſe 1s thus, I will that my Executors, or that AB and 158.7. / 
or chat Exe- C my Executors ſhall fell my land; and fometimes the deviſe is "wh __ 
caroto .; thus, I give my land to my Executors to be ſold, or to the end that —_ 


'\ 


h Il fell OF R 
—_- they ſhall ſell it; inthe firſt caſe, the Executors have onely an au- Rk 


diſpoſe them : thority and no intereſt, and therefore in that caſe the land doth de- $4354, 
how this ſhall ſcend in the interim to the heir of the deviſor, and he ſhall have che $ea.z7;. 
be raken, and profics of the land until it be ſold , and if ic be never ſold he ſhall ever = 40. 


what ſale and },,ve the profits of it, and in this caſe, they may ſell it when they 


diſpsfiti Sobre" 
ſhall es: will, if they be not haſtned thereunco by order of Court, and when 
or not, they do fell, they muſt all joyn in the ſale by che Common Law, or 


otherwiſe the ſale had nor been good ; and therefore if one or more 

of them had dyed before the ſale, they that had ſurvived or their 

Executors could never have ſold it by this authority, fo likewiſe if n 
any of the Executors had refuſed the charge of the Will, the land 
could not have been ſold by the reſt, unleſs the words of the Will 
had been, that his Executors or ſome of them ſhould ſell it ; for 
in that caſe, ſome of them even by the Common-Law it ſelf might 
have fold, and naw alſo by the Statute of 21 H.8. car. 4. ſome of - 
them may ſell it without thereſt; as if one givehis land to A far ; 
life, and thar after his deceaſeit ſhall be ſold by his Executors. and 

make four Executors, and one of them die duri ng thelife of A, 

and then A dyeth, in this caſe, the other three Executors may 


ſell: Soif one give his land in Tail, and that if the Nonee die with- oy 
our iſſue, that the lands ſhall be ſold by his ſons- in-law and he 'y 
have then five ſonsin-law, and one of them die in the life time 

of 


UM] - 19t« 


| - 66" <2, 4 5 + x ma, 
Chap.2z. F;/4 Teſtament. 

| of the Donee, and after the Donee die without iſſue; in thiscaſe, 
the other four wy ſell the land, and the fale made thereof is 
cood : And yeti fthe words ofthe Will be, that it ſhall be ſold by 
A B and { his Executors , or his ſons in-law , in this caſe, if 
one of them die, it cannot be ſold by the reſt : but in the laſt caſe be- 
fore, where the deviſe is, I give my land to my Executors to be 
ſold, &c. The Executors have an intereſt inthe land,and an authori. 
ty about the land alſo, and therefore in this caſe, the deſcent is pre- 
vented, and the Executors ſhall keep it till the ſale, neither will any 
diſſeifin, fine, recovery, or Feofſment by tk 2 keir, prejudice their 
intereſt, but that they may ſell ic when they will, but they muſt ſell 

'In time convenient, or otherwiſe the heir may enter and put them 

out by a condition in Law, that is annexed to the intereſt, or p;r- 
haps the heir may tender to them the worth of che land, and if they 
refuſe to accept it, he may enter upon them, and out them : ardiic 
ſeems in this caſe, the mean profits until the ſale 1s no Aſſets, but 
the money made upon the ſale ſhall be Aſſets in their hand : and in 
this caſe, albeit ove or more of the Executors die or refuſe, yer the 
reſt may ſell it, even by the Common-l aw it [. If, and fo alſo by 
conſtruction upon the ſame Statute, for the eſtate ſurviverh. But it 
ſeems they may not ſel] to him that doth refuſe , neither may they.in 
either caſe transfer their power to ſ#|l to any other, r.or keep the 
land themſelves, and pay ſo much oftheir own money as the land is 
worth, 

ok ©ea, If one deviſeth by his will, that his land ſhall be (o'd to pay his 

547. Dyer deÞts, and ſay not by whom , in this cafe it ſhall be ſoid by his 

371-20 Fxecutors: andif one deviſe all his land except one Acre which he 
doth appoint :0 pay his debts; by this deviſe his Executors or the 
Survivor of them may ſell it :. but if one fay by his Will, that 7*$ 
ſhall have ram gubervationem pet or 6m mweorrm quam, tie dilpoling, 
letting and ſetting of my lands, by this deviſe / $ hath not power 

ivento him to ſel]the land. 

Dyer 219, If one deviſe that his land ſhall be fold after the death of his wife 
by his Executors with the aſſent of 1 S, and make his wifeand a 
{tranger his Executors and Cie, and aiter / $ die; inchis cale, the 
land cannot be ſold, for the authority is determined, 

If one deviſe that his Executors ſhall ſell the land, and with the 
<-n "2" mony coming or made of it, ſhall pay ſuch and ſuck Legacies or ſum, 
of money, in particular to ſuch and ſuch perſons by name , this is nop 
a Legacy for which-a ſuit lyeth ia a Court Chriſtian, but for this 
every one thatis to have portion may have accompt againtt the Exe. 
cutors after the ſale. 

Tina; If one givelancs to another, to give them again to the ch:-1dren 

kk. Of the Teltator, or to diſpoſe them at the Will of the Deviſees to 
ſome of the children of the Deviſor ; in. theſe caſes, the Deviſces 
mg | Ge muk 


Aſrets. 


450 
* * muſt diſpoſe it accordingly, and cannot give it to any other : And.if fo: &16, 
one give lands to others, to the jntentthat with the, profits thereof 
they ſhall educate children, or pay ſuch fums of money, or the, &c. 
in this caſe, the Deviſees mult do accordingly, or they may be com- 
pelled thereunto , 


10. Deviſe vp- 


and what 
words 1na 
Will ſhall be 
confirued in 
cheſenſe of 
a condition, 
and what not. 


on condition, . 


A Teftament Chap. 23, 


-- 


And in all caſes of Deviſes of lands to Executors to ſell, it is Co. Cuper 
It. 112, 


wiſdom to. make it certain: #. e: that the Executors or the Survi- ;,,, 
\ vor of them, or ſuch or ſo many of them as take upon them the 
probate of the Will ( if his meaning be ſo ) ſhall ſell it: Anditis 
better to give an Authority, then an eſtate, unleſs his meaning be 

that they ſhall take the profits of the land untill the fale; andif 


he do fo. then it is neceſſ.ry that he appoint that the mean pro- 
fits until the ſale, ſhall be Aſecs in their hands ; for otherwiſe it ſhall 
not be ſo. 

The ſame words that in a Deed will make a condition, and the pj: ;z. 
thing granted thereby to be conditional, will make a condition 34% 1-6 
in a Will, ard the thing given thereby to be conditional : And tir. :36. 
therefore theſe words, Provided on condition, Sothat, If, and the like 2 500r 
will make a condition inaWill : So that if one deviſe land to 7S 


on condition, Or Sothar, cr 1f, or provided that he do bring up his 


eldeſt ſon, or pay his wife 20 |. a year for her life, or the like; 


by theſe Deviſes, the eſtate is made conditional: Alſo other words 
that being uſed in a Deed will not make a condition, yet being 
uſed in a Will, make a condition, and the eſtate made by the De- 
uiſe to be conditional ; And therefore, if a man d. viſe his land to 
his Executors to' be ſold; or deviſe his land to them, or others to 
pay 20 |. to 7F, or paying 201 to 7 S:intheſe cafes, and by theſe 
Devifes, the eſtates are made conditional; and of theſe conditions pyer zz: 
regularly the heir, and not a ſtranger ſhall take advantage. $0 as boy: 1 
if onedeviſe land to another, and his heirs, provided that he pay 10l. © 
to 1 F, otherwiſe thatthe land ſhall remainto / D, and his heirs, 
in this caſe, if the Deviſee do not pay the money, 7 D ſhall not 
take advantage of it, nor have the land according co the deviſe, 
but the heir of the Deviſor ſhall enter and have the land and put out 
the Devifee. And if one deviſe his land to 7 S for life, on conditi- 
on topay 201. to 7D, andafterto 7D in Tail ; in this caſe, if 
I $ do not pay the 201. it ſeems the heir ſhall enter and hold 
ery during the life of 7, and that 7 D ſhall not have it till 
INEN, 
And in caſes of Deviſes of goads or chattels, other words will $win.136 
make a deviſe conditional in divers caſes, as [ when 7 as, I g1ve to 


to 1$ 101. when he ſhall be married , and | whiles } as, I pive to 


7 $ 201, whiles he ſhall abide with my children which is as 

much as if he abide with my children, and [ which ] as, 1 give him 

20 1, which ſhall marry my daughter ; and the ablative Caſe ab- 
— Dc 
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. Chap.2z. ATeſtament. 456 
ſolute, as, my ſon being dead, Igiveto IS2ol. Andof all theſe con: . 
ditions 'regularly, the Executor and no other ſhall take advantage. 

But .if the condition be ſuch, for the matter and Jubſtance of it, 

as is impoſlible,unlawful , or the like; there perhaps theſe words may 

.- . not makea condition, nor the thing deviſed conditional, but rather 

make the whole ſentence void. Whereof read Swimb.part. 4. SefF. 5. 

at barge. 

Fierocit, If ja deviſe his land to his daughter and heir apparent in Fee- 11- Wherea 
Awe 27. ſimple, - this Devile is void, yet if in this caſe, the wife of the Devife void or 
Deriſor be privily with childe of a ſon which is bera after his — 

_—_ now is the deviſe become geod, for now ſhe is not heir co her may become ; 

ater. good DY Mat. 

If a woman-that hath a husband, deviſe her land by will during "© poſt far 
the Coverture, and after her husbands death when ſhe is fole, ſhe do Ns 
publiſh-and approve it, in this caſe and by this means, the deviſe is 

becomes good : bur if ſhe make and publiſh it during the Coverture, 

and after her husband die atid ſhe become ſole, this accident withour 

any more. will not make the deviſe good ; the ſame Law is of the de- 

viſe of goods and chattels. 

If an Infant wirhin age deviſe his lands or goods and publiſh his 

Will, and after he com-s to be of full age, he doth publiſh and ap- 

prove it again , in this caſe and by this means, the deviſe is become 

good: but if the infant live to be: of full age, and do not publiſh 

and approve it, contra. 

If a Legacy of goods or chattels be siven on condition to a man 

9-94 uncapable, and before the condition isextant, he doth become ca- 

'.  pabte; in this caſe and bythis means, the deviſe is become good. 
See before, at Num. 6, more of this matter, 

Lit.168. +» -A deviſe that hath a good beginning, 1s ſometimes avoided and 82. WO 

nf . | good 

Co,up*” overthrown by ſubſequent matter in the ſame W ill, and ſometimes in his incepti- 

plow, 549 by ſubſ:quent watrer in another Will, and ſometimes by ſome 0- on, ſhall or 

541, 0-5» ther accident ex poſt fats : For if man makea ſubſequent or latter May become 

deviſe, either in the ſame or in another Will, ſo contrary and re- _— oft fal 

pugnant- to the former, that both cannotſtand together, this doth go, or BY 
overthrow the former : and therefore, if a man do give Whit: 

acreto I $ inFee, or his white horſetoTS, and afcer by the ſams By a fubſe- 

or another Will, doth give White-acreto I D in Fee, or his white quent repug- 

horſe to I D, theſe 1atter deviſes do overthrow the former, cam Pant Will. 
dno inter ſe pngnantia reperiuster in teſtamento, ultimum ratum eſt : 

And as'a latter Will doth overthrow the former, ſo the latter part of 

a Will'doth overthrow the former part of the ſame Will : But if 

the Deviſes be ſuch as they may ſtand both together: *and are not 

dire&ly repugnant, nor do fight one againſt another, there the 

later ſhall -not 'overthrow 'the former, but both ſhall be pecerved : 

Arid therefore, -if 01e deviſe his land to I S, and bis byirs, and 

3+. WE G2. ” "1 
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Flow , I4 4s 


gee before. 


By a waving 
of the eſtate 
deviſed. 


aims ig Tx xonzy JI —— 

A Teſtament. Chap.23? 
afcer by the ſam Will deviſe a Rent out of the ſame land to 7D 
and his heirs, 6r 2 contra. $0 if one deviſe White acre to -.A for 
kfe, and afterwards Sive the ſameacreto BinFee; in thiscaſe the 
one may haye « for bis life,. and the other may have the Fee-ſiwpple 
afterwards. be | 

If one deviſe his land to his ſon and heir in Fee ſimple: or deviſe perk. £5 
it to a ſtranger for years, the remainder to his ſon and heir in Fee- 5&: -ir- 
ſimple; and the heir after the death of the Deviſor doth (as he may) Kirchin 
wave the eſtate given him by the deviſe, and claimthe land by de- \,'7: Pers 
ſcent, in this caſe and by this means the deviſe is become void, But _ 
if the deviſe be to the ſon and heir in Tail,the remainder to a ſtranger, 
there he cannot wave the deviſe and take it in any other maner, 

And ſo if a man have onely two daughters, (who are his heirs) and 

he deviſe his land to them , or have Gavelkind land, and deviſe it to 

all his ſons: they may not wave theſe Deviſes and take by deſcent, 

for by deviſe they ſhall cake as Joynt-tenants,. who otherwiſe by de- 

ſcent ſhalltake as Parceners. | +91 IS, 
If one deviſe his land to another inFee-fimple, -Fee-tail, for life, s«& 482, 
or years, and the Deviſce after the death of the Teſtator. doth re. PFrk-5e@: 
fuſe and wave the eſtate deviſed to him; in this caſe and by this 5: Tos 
means the deviſe is become void. And it ſeems a verbal wa- ow OE 
ver is ſufficient inthis caſe. So if one give goods or chattels to ano- * 
ther, and the Deviſee refuſe it; by this means the deviſe is become 

void, and any waver or refuſal will ſuffice in this caſe; for a man 

ſhall not be compelled Nel/rns velens to take a thing deviſed to 

bim, | 

Tf-a woman ſole deviſe her lands or goods by Will, and after take pjoy, 48. - 
a busband and die, during the Coverture, by-this means thedeviſe is 
become void. And yet if ſhe furvive her husband, and die unmarried, 
now is the deviſe become good again, 

If one deviſe his land co / S and his heirs, and afterwards I Sdie : _— 
living the Teſtator,. by this means the deviſe is become void. And in 34x . | 
this caſe no verbal declaration of the Teſtator, - that the heirs of 17S 
ſhall have is,, will help, for albeit adeviſeof land in writing may be 
revoked by a verbal ſubſequent declaration, or by any a& croſſing or 
cantrolling that deviſe, yet, a deviſe becomming void by that means 
cannot be made good by any ſuch verbal declaration ſubſequent to the 
fame Countermand, So if one give any goods or chattels to I'S, and he See infra at 
die beforethe Teſtator, inthis.caſe andby this means the deviſe is be- > *# 
come void, and the Executor of I $ ſhall not haveic, And yetif a Peik.5c0- 
deviſe be of land to A for life, the remainder-to Zin Tail, and A die.*7**** 
before the Telſtator , it ſeems the deviſe of the remainder doth con- 
tinue good notwithſtanding, 

And if one deviſe land or goods t6 the wifeof I S, and after-?!19%-344/ 
wards her busband dyeth, and ſhe marry wigh another man, and re 

the 
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the Deviſordieth ;' this is-a-good Dev 


i 


before A, it feems now to become void ; for berchatwill-cake by 
way of Executory deviſe; ut 'take-as'an immediate purchaſor, 
and be' czpa ble- and known ar- the time of rhe'death of the -Te- 
> | A 

1f1 give :to'T $ 201. if he marry my daughter, and ſhe dye be- 
fore he marry her ;- in thiscaſeand by this means the Legacy is be. 
come yod. 2 ALB 1 | #114: 20H | 

IfT give a Debr'owimg to me to1S, -and afterwards I receive or 
releaſe the Debt; /hereby'the deviſe is become void. | 

If a man make a Will andgive Legacies, and appoint one or more 
his Executor or Executors, and he, 'or they after his death all refuſe 
ro take upon themthe Adminiſtration : yet in this caſe the Legacies 
rema in good, and are not becomevoid : Andinthis caſe the courſe 
is to grant t he Adminiſtration of rhe goods to-him to\whom it'doth 
belong, and toannexthe Will co the Adminiſtration, -and then the 
Adminiſtrator is to perform the Will as:;the Executor  onphe to 
do. [1 

It is held alſo that a Legacy of goods or Chattels -may become 
void by the injurious dealing-of the Legatee againſtthe Teftatar af- 
ter the Legacy given : whereof read Swinb: part -7.'Sett. 22. 

And when the thing deviſed is dead, - or ſpoiled . . howſoever by 
this means the Deviſe 1s not become void, yer it-loſerh his effe&, 
and is as if it were void. See more ſxpra at Naymb. 5; 

In all theſe caſes when the diſpoſition of the Legacy is pure; and 


ing of it, if the Legaree Jivetill that time, orthe condition be per- 
formed, in all theſe cafes the Executor .or Adminiſtrator of the 
Legatee ſhall havethe Legacy,and the ſame remedy ro recoverit;thar 


| ſenotwithſlanding, and nor 
avoided by either of rtheſeAcoidemy. + 5 oo 
W one deviſe a Term (tharhe- hath-to A forilife, the remainder 
to ſach perſots 8s hall 'be 6ccnpiers of Whiteacrearthe death of A , 
this Deviſe, albeit iin/his beginningit be good, yet if the Deviſor die 


x3. Where 2 
no'rime is ſer for 'the performing of it, or there is-a'ſet rime for ay ___ —_ 
the doirg of it, and the Legatee die before the time : and wherethe cutor when 


diſpoſition of the Legacy 1s conditional, anda time-/ſet for the do- —_ 
r , he- 
fore he doth 
receiver 5 
And where 


the Legaree himſelf had. But if the LZegatee die 'before the con- not. 


dition be performed, contra; "And yet if. inthat caſe the Teſtators 
mind fhall appear to bethat the Executor or Adminiſtratorofthe 
Legatee ſhall-Have it: or the condition be-tobe performed by ano- 


ther and there benodefaultin waſh od or if the diſpoſition be 


modal: or the Legatee-that-was at firit'upon condition, be after- 
wards repeated without-condition, or it bereferred to a condition 


to beafterwards ſet -down, and noneis ſet down ; intheſe caſes the 
-ZLegacy' is not loft bythe death of the Legatee, bur ſhall gots his 


Executor or Adminifirator : 'as for example if- one deviſe 261-40 
Gg3 WS 


\ 


-- - 2 


_— o-_ ca 
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#5 to be paid. within4. years -afreythe death iof the Teſtator, and 
the Legatee dye before the 4 years expiredi; 1n this caſe the Ex-. 
ecutor or Admioiſtrator, after the 4 yerrs ſhalt gecover the Legacy. 

If one give to'F* $ 20. when he-comethito 21:years of age, aad. 
he dye before he cometo the age of 21 years .'inthis caſe his .Execu- 

tor ſhall. nothavethe Legacy. -Rurifthe Deviſe be thus, I: give to- 
# $.20-1; andTwilkthat. it ſhall be paid him at his age of 21 years, 
and he dye; before-tie come.to the age of 21.years;-in this caſe his, 
Executor ſhall recover the Legacy. So if one give to /S 201. 
when he ſhall be married, and he dye before matringe . in this caſe 


. o . . 3 
his. Execeutor ſhall not have-it. But if one devi 


XEC! e thus, I give to 
w $ 201. towards his marriage, and hedye unmarried , in this caſe 
the Executor; ſhall: have. and recover the Legacy. So if one do give 

_ to #S 201. when the Executor ofthe Teſtator ſhall dye; in this 
caſe-if y..$ dye before the Executor, the Executor or Adminiſtrator 

of #/ $ ſhall not have the Legacy. If one deviſe god; or Chattels 
to 7F, and 7 S: dye before the Teſtator, the Executox or Admini- 

-ſtrator of 7 $ ſhall not have this Legacy. 

When any Chattel real or perſonal is given to-an-Execator by a 
Executor up- 'Will;the Executor hath an eleQion given him by the Law to have 
on a Deviſe to And t8keitin the one right or ia the other, v5z. as Executor, or as 
him hath an Lepatee : and by his ſpecial entry, or ſeiſing of the thing, or ſome 
Election ro ſpecial: declaration this eletion1s.to be-made.- And.jf the Executor 
4 TPFrRg do; enter 'generally ( as moſt do.) and never make any declaration 

eviſed as Ex- _... gp ; . 

ecutor, or as Which way, or by which righthe will haveir, (as moſt Execucors uſe 

Legatce. And to do ) he ſhall be ſaid to have it, and the Law will adjudge it in him 

when he thall as Executor,and not as Legatee. But if by any ſubſequent words or 

have it in the 1.e4che ſhall declare hismind to be otherwiſe, he ſhall be in as a Le- 
one rigar pt catee ab $nitioz, And yetiif once he do any ſuck a as is proper to 
an Execytor, this is a:diſagreement to the Legacy ab 55150; and af- 


14. Where an 


in.the other, 
. and what at 


ſhall make a ter that-it ſeems he cannot take as Legatee bur muſt take, as Execu- 


declaration of gr, And if one Executor-of. many to whom a Term of years of . 
his Ele&ion. | 


land js deviſed, occupy the ſamealone, and the reſt intermeddle nor 
with the profics-chereof, albeit he make no declaration, it is ſaid 
this is a gaod, declaration of hisele&ion to have it as Legatee, Bur 
if,a Term of years be given-to the wifeof 7 5, and,/ » be made 
Executor, and he enter generally, and after makes his. Teſtament 
and never ſpeaks of this Term, this is po declaration of his EleRi- 
on, to have it as Legatee, neither ſhall- the Term be ſo. deemed in 
him, but as Executor : -Buz.1n theſe caſes this muſt be. heeded, -that 
howlſoever the Executor,hath power to-take as Executor or as Lega- 
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tee, yet. he cannot take as Legatee to. prejudice Creditors in their 


Debts; but the ſame things they ſo take as a. Legacy, if there be nor 
enough beſides, ſhall, be ſaid to be; Aſſets in their hands, as to the 
Cyeditor for the ſatisfaction.and payment of their. debts. , 


if | 
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Dyer 332, 


(Chap:zzz A Teftament. 


465 


© If a man deviſe that after his debrs and Legacies paid, his wife 
ſhall have all the reſidue of Goods and Charrels to diſtribute for 


- 


' his Sarl, &6. and make his wife his Executor ; jn-chis caſeit is ſaid 


_ as Legartee, 


Co. 3. 17s 


$2e 


Co. ſuper. 


Lic. t1s. 
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| the bath no Election, bur ſhe muſt take 25 Executor, 4nd cannor take 


- 4 


. When a Deviſe of Goods or Chatreſs igwell made, the afſent of 15.Aſſens 


575--winb in truth, ta.theſe caſes the FreehoJd or Eſtate js laid t9 be in the De. the goods or 


Perk.<ect, 
570 Co, ; 
lupec Lit, 
2i1.Plow. 
q26. 
Edw.4-9. 


Swinb,353 
Bro Lit 
devite.6. 


30. 


Perk. SeQ. 


Bs ; 


ſee befare his entry ; And therefore if the Veir enter ficſt:' the De- chattels devi- 
viſee befgre.his entry ; And therefgreif che Heir enter ficlt:” rl ve — 


- f fe + Opn hel SF NIE ithout th 
is deviſed by the cuſtom ofa place,if the heir eater firſt and keep rhe —_— — 


of the Neviſor enter upon-him, then the Deviſee may rake hisreme- , Co -... 
dy at the Common Law, as in other caſes. And with theſe things affent ro exe- 
the Ordinary, Executor, or Adminiſtrator is not to intermeddle. cute a Lega- 
Burt regularly a Deviſee cannot nor may nor have or take anychatrel EY or not. 
real or-perſonal deviſed ro Þijm. without the Agreement or, Delivery 

of the; Executor or Adminiſtrator. . And, by this aſſent if the De. 

viſe be good { for otherwiſ: aq aſſent will notmake ir good) the De- 

viſe is perfe&ed, and the Legacy executed. And yetif the Legatee 

have the thing deviſed in his own bands, or if there be a ſpecial 

clauſe in the Will giving him authority co take ic himſelf, or it be a 

Legacy, .to good-ang. godty uſes;. os the thing given be like'to pe- 

riſh on the ground, being corn or.the like, and there be aſſets belides 

to pay all the debts , 1p theſe caſes perhaps the Aﬀent of the Execu- 

tor or: Adminiſtrator may not be neceſſary, _ bur the Legatee may 

rake the thing deviſed without his. agreement. And if a Legacy be 


: i Given to one of the, fxecutors thamlelyes,he may take it without any 
{6 aſſent of his Co:executops,. and that before Adminiſtration allo if he 


4 f LF: CIA 64 £QJ a ; j J?. 
Tt there be many Executors, the aſſent of avy one'cf.hem is fuſi- 
Gg 4 Cicat 


—- 
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- A Carcatfor-. 
CXECUX Ts, | 


+ za 4 
* & 


Ji 


. tor is ſufficient; be! 


_ Tor de bonis n on 
"Legatee himſetFi this caſe wherethe executor dyerh Inreftare, or 


- > 4 Adminiſtration himſelf, and by ,pub 
>. © , Wn Legacy. And "; hah be He 
_aſſento, and take The Lb FACY, 4 nd. yet wave He 'Executorſhi ; and 
this aſſent is good: And therefore ifthe Legarce of a tettn © years 
_:be made FXeCYOL, 1208 he enter and claim and oceupy the! land by Dyet 392 
| horea.of he Den Rad Hog FAOORE of Lhe Will :” che execu. ; 
| nap ele atee, hd 


to hinder him of his debt. 


- and.Conditions; this is agreet! tO be a good an 


ifs man poſſeſſed of a cermbf years. ove It. ro his wife, if ſhe- live Lerk, ect. 
'fo] oog,. and after her” deceaſe"the' remainder of years t6 1 $ and 


A Ienent, Chag: 33: 
; andifchere b pie heb one, ,and he be dead. theafſent of hisexecy. . 


6 dye Triteftace, rhe aſſeor of the Alminiſtra.. 
TI7 Prof wap Teftatoris ſuffictent, or the 


' where he doth refuſe to rake upon 'him'the Adiwiniftration , May take 


lique aration affent to his 
ecutor 4h fee 4tee both, he may 


raj ms have” this term, and 
ye..it ſeems;the end ih vor 1s th $10 prejudice 'of a Creditor 


Any ASrocms: ntin word or deed willſuffice to makean afſentand  _. 


execute a Deviſe. Let executo s take {heed therefore : ; for if an ex- 
A 2 do but.ag tt i Sd Li Ile of: a'term of years of I and ſhall 
take the profits abi and o bur for a time onely,or* ſay to the 


Lanes, 0d ſend you 1joy of it; ; ,.or, Tintend you ſhall have it ac-. 
cording to, the Devile, or the like; 'this | isa good aſſent to execute 
tþe Legacy, Andif the executor apree thar che Legaree and 4 ſtran- 


"Ser together. ſhall rake che profits of the Land, or the thing deviſed , 


this isa good afſetir. And it {eetnsrhar whatſoever verbal agreement , ; 

will amount to an Attornment, may make an affent to a Legacy. _—_— 

If therefore the executor apree tothe Legacy wpon certain Terms ,, : 
dibGolure aſſent 0 the tices M. 


Legacy. 27.28 Eliz 
If a term. of Fears be giver wel the wife of* the Teſtafor, during the . - 0, 


minority of his elteſt ſon, ro the intenc'that the with the profits *'<w- 549 
thereof ſhall breed up his children, theremainder of che ſame term 
to. the * ſame eldeſt fon, and ſhe is 'made* Executrix, and ſhe emer 
gener ly,. but doth alyairs brecd the chjlgren of the Feſtator ;; 
Fhis cafe it ſeenis thacrhiis education of the: children 1all be det 
for an eos againſt'her ro'velt the eftare it! the eldeft for.” And Pluu.c1c 


+ 


make his wife executrix, and the enter, chiming to-have it only for 
her life, the remainder 1 $'iccordiny tothe, Devile, in this caſe 
© this is a good aſſent for rhe, execution vf the rertinant of the term 


;in, 1S.. And if a term be' deviſed ro for life , the [remainder 

'to 'B, and the executor affent 'to the; Deyiſe of 4; in. this caſe 

this is a good affent to the Deviſe of - B, and ſhall execute the ſame = -B. 95. 

alſo whether the executor Paye'aflej es d? hot 2&0 if"; a ma offefſed pas 

of a term of 20 years, deviſirit one fot ten ears) and-after to'ano- —— ah 
R her for the remnanc no the term Ol if the mo be tq one for fo © 


many | 


nA 4QON 


3. ATeftonent: 


"many years of. the term as he ſhall live, and after to another for the 
reſt of the time : in all cheſe cafes an aEent to the firſt Devifee is an 
_ 3*%,, afſent to the ſecond alfo. And ſoallo it ſeems is the law of a Chatrel 
515. 543. perfonal;when the Occupation thereof is firſt deviſed to onz,and then 
©0-42.2* rhe thing to another, And if one that hath a term of years give it to 
. © © © his wife for her life, the remainder to his ſon, and make her Execu- 
trix: and ſhe enter claiming by force of the Deviſe, and not as Exe- 
cutrix; in this caſe this is a good aſſent to execute the deviſeto him 
' 1n remainder. 
If one be poſleſſed of a tern of years of Land, and he deviſe ic to 
Perk. ſe» \þ | ; A | f 
$74-57;3, One of his executors alone for part of the time andthe remainder ef 
Fic-De-- the time after to a ſtranger : and that extcutor alone, albeit he enter 
vile 6. . . 
generally doth occupy the Land himſelf, and che other executors do 
not intermeddle therewith ; in this caſe it ſeems this is a good aſſent 
to: execute the Legacy to him in remainder for the relt of the term. 
And yet if one give goods to one of his executors for life, and af- 
terto a ſtranger for life, and his executor alone get the goods into 
his own hands and eccupy them alone all his life 1me , it feems this 
occupation without ſome allent, will not execute the pift in the ſe. 
cond Lepatee | 
Plow.540. If one poſſeſſed of a leafe for years, deviſe it to hisexecutorsy, - 
. $44.09 and deviſe a rent out of irtoIFS, andthe executors pay the rent; 
Plows4r. this isa go0d afſeritto the whole Legacy. But if he deviſe a rent or 
$42+522- Common out of it for certain years to 1S, and after deviſe the 
rerm to I D: and the executor doth agreethat IS ſhall put in tus 
Cattel, or doth pay the rent ro I $ (which is a good aſlent*to the 
Legacy of 1 $,') tis is, no affent nor execu:10n of the Legacy of 
- ID; And yet perhaps if he .d?vife a reac ar firito ] > for part 
of the' term, and-another rent to I $S for the refine of the term 
afrerwards;, in this cafe 'it ſeems chat.aa all2nc to the tiritis not (uf. 
ficient co perfe& the Deviſe- of the ſecond Legaree. And yetsf a 
Termor geviſe the oecupation'or Profits of his Land toTS for ten 
years of his Term, and after deviſe tlie land ir ſelfto T D for the 
reſt: of the-rerm, in-this cafe if theexecutor aſfent ro rhe” Zegacy 
of [ S,. this will be a good aſlent,to, and execution of the Legacy of 
3474-12 0275070 01 ; 'd BIO TOP JD Jr POL B 1 
Cog. 1c If one poſſeſſed of a term deviſe ir to TS for life, rhe remainder to 
A I W; and-mike'T $ his Execator, and 1Stakea releaſe from 1 W 
\ ,, of all his right to the land; thisisan umphcitea{nt ts. the Legacy 
x9... oY nr Sr 
e1a.x.s, 1fa-man;devife the occupation of a book or any other Chatret per- 
$o 3-H. ſonal to1 'S," or that 1 $ ſhall have the occupation of any,ſuch like. 
*Þ». + rhing doing his life, andthar afcer his deccaſe it ſhall oto 1.D fdr 
+33 ever, and the .EXCcutor deliver rhe Fol © 1 Js ſr” Goth gs a 
good Bxeelition of the Legacy to, $1.2 T5cgrd Ho fhe' F175 5 


44 w G, 
£ * = - 
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ke WERE , bb BREED Ac oY/ 3 IVY , P38 
© © therefore after the death of 7$ he may ſeize the goods and hold 
them according to the Deviſe. liek 
 - If lands, or any renr, or other profit to be taken out of lands, be ES 
17. How 2 (qeviſed io a mann Fee-ſimple,. Fee-tail, for life, or years ;- in theſe 57% 579. 
_ = a_g © caſ.s the Deviſee may enter .inco,and have and take the thing deviſed 7 - 94 
thing deviſed. Without the leave or agreement of the Executorand Adminiſtrator: 
And whar re- and fo he may,whether there be any Executor made or not and whe- 
 medy heſhall ther the Will be proved or not, forthe Ordinary and the Executor 
have ro a4 have. notbing to do with theſe things. AndifcheDeviſee in any 
mage forie, ſuch caſe be diſturbed in the having or raking of ſuch things, he may 
| ' have the ſame remedy as men have in other caſes And where the land 
is deviſed by cuſtom, if the Heir enter before the Deviſee,the Devi- 
ſee may be relieved by a Writ called £x grevi Qrerela, but ifthe 
Deviſee enter firſt, and then the Heir. enter upon him, the Deviſee 
may have his remedy at the Common Law. ri 
_ If Lands are given chus, I will that my. Executors ſhall ſel my 7;;n.,.1,. 
Land, and with the money made thereof ſhall pay 101 to my daughs» Lcvers 
cer 4, and 101 to my daughter Z ; in thiscaſe and for this gift 4 53, 0. 
and B may either ſue' the Executors in a Courtgpf Equity, or 
havean Action of Accompt againit them in a Courc of Common 
Law. | 
If Leſſee for. years deviſe his term to Executors for life, the re- 2'** 977: 
mainder over to /F for the reſt of the term; and the Executor 
entreth and doth aſſent to the Legacy and dye, and the Executor of 
the Executor doth take the profits of the Land, and keep out the ſe- 
cond Legatee, in this caſe it ſeems he may have an Accompr a- 
eainſt the executor of theexecutor of the profirs of che Land, Bur 7'*:5z 
if onedeviſe his land to his Son and his Heirs ( excepr 201. a year catw 
for ſeven years to be imployed as followeth ) and doth appoint his 
ſon { being his executor alſo) to pay that money to his daughters 
for portions ; in this caſe the daughters may not have 'an Accompt 
at the Common Law, but they may ſue the executors in the Spiritual 
 Court,or ina Court of Equity,and if the executor be dead,they may 
ſue his executor, | Ys 
If -one deviſe a Rent out of his Land, and do charge the Land Dycr 348 
with a.diſtreſs,the-Deviſee may make nſe of that remedy and diftrain 
for the rent : but unleſs power be given him by che W1ll rodiſtrain, 
he may not diſtrain for x. _ on | 
If one be poſſeſſed of a term of years of Land, and deviſe it to his 19% 34% 
wife, to the, end that ſhe with the profits thereof ſhall breed up his 
children ; in this:caſe this is no Legacy to them, and therefore it }_. 
ſeems they haye no remedy but in Chancery or ſome other Court of iſe Fg 
Equity againſt her,if ſhe refuſeco do it. | Plow, 346 
Andin caſes of Deviſes of Goods and Chattels,as Leaſes for years, — 
_Rents outof ſuch Leaks, and the hike, the Legatee cannot take the 225445 
| -.-< 
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| Chapay: 


A Teſtament: © 
thing deviſed before he have the Aſſent of the Executor or Admini- 
ſtrator thereunto : And therefore, if in theſe caſes the Executor or 
Adminiſtrator refuſe to agree to, perform, and deliyer the Legacy, 
the Legatee may ſue him in the Spiritual Ccurt, or in ſome Court 


of Equity to compel him thereunto : but a Legatee may not ſue 
for a Legacy inany of the Courts of Common.Law, neither may 


459 


he ſac the Executor or Adminiſtrator in the Spiritual Court' for the | 


Legacy, until the Will be proved : but he may by ſuit there compel 


him to provethe Will, or to refuſe the Adminiſtration : And in theſe 
Courts and by theſe means, the Deviſee may recover his Legacy 
againlt an Executor or Adminiſtrator, if he have Aſſets to pay the 
Debts of the Teſtator ; for otherwiſe a Legacy is not recoverable ar ' 


all; but in caſe where the Executor- or Adminiſtrator hath once 


agreed to the Legacy ſo as it is executed, it is then ſo'veſted in the Le- 


gatee, and he hath ſuch a property therein, that he may enter into, 
or ſeize and take the thing deviſed 2s bisown, and if any man keep 
or take it from him, he may have reliefas in other caſes. 


37H. 6-9-- if another doth claim by Deed of gift the goods a Legattee doth - 


ſue for ; this may be tryed in the Eccleliaſtical Corr. 


— Debt, Obligation, or any ſuch like thing inaRion be deviſed 


,27-5wiub tO another, the Deviſee hath'no means to recover ir, but by a Suit - 
in the Spiritual Court, or in ſome. Court of Equity, to compel - 
the Executor to ſue for it himſelf, or to make the Lepatee a Letrer ' 


of Attorney, to ſue for it inthe Executors name , for the Legatee 


cannot ſue for it.in his own name unleſs he be mace-executor as: 


to that DeÞr, cc. ( which is the beſt courſe in theſ: cafes: ) and yer 


if rhe Legatee have the Bond of Eſpecialcy in his hands, he may de- 
liver it up or cancel it. 


plow-543, Ifamandeviſea Term of years'of landto 7 S, and make aro- | 
545; £0. ther his executor, and the executor having enough beſides to pay - - 


of this 0- 


pinion. the debts, doth ſell chis Term , in this caſe, albeit the ſale be good, 


weeat. and 7 $ have no remedy nor means to recover the Term, yet he may - 


JohnWal- 2” . 
ter, and ſye the Executor for it, and recover. che worth of it in damages in 


rf cad a Court of equity. 


upon deli- "And now having done with the firſt part of a Teſtament, viz. a 


Vice. 
See before executor. 


# 


berate 3d- Heviſe ;. we come to that which'doth concern the ſecoxd part;vi5.an +. 


1 g. Whar Þcr- 


i No: Any perſon that may make a Teſtament, -and deviſe his goods:fon may make 


4. part. 1. 


Ficz Bxe- and chatrels, may make an executor. And a woman that hath a or appoinc an 
Sinb.ts5. Dusband, asto the goods and' chattels ſhe hath'as executrix'to ano-' Execuror,and 


Swinb.is 


Dyer 4+ ther, and as to her own'goods and things'in a&ion, v;t. debts due ar POR 
Bro. ExXt- 2nt0 her upon Obligations, and eſpecialties made to-her alone be- + 


curors. 55 


20H.8.8. fore, .orafter her marxiage, may make an execucor- And he that ' 
6 +8: may make anexecutof, may make either one, twe; three,or more his + 


Set. 180: X 
3 H.6. 7, executors at his pleaſtire. Aud he may if he will-make oneman 


Swind. his 2, 


Boos 29%. .. '* > 


. J 4 er 
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19. What pcr- 
ſon may be ; 5 R . OO UMD, 7, 

' madeor ap- That any perſon or perſons, waleor female, ofthe Clzrgy or Laity, $wiad. 
pointed an children or ſtrangers, friends or enemies, married or unmarried, ?**#i:z 


2 Executors 
Ec 
xecutor, and And that 47.89.0:- 


what not, and WEERESLIET , oe 
* by 5g a 'Baſtard, ;an Excommunicate or an (ut-lawed perſon maybe as !'* 3c: 
Damce able and as abſoſule an executor as any other. And an Infant «1,5. * 


Husband and Infanc, And a woman that hath- a husband, may be an Executrix 

wile, to_any other perſon, Alſo a woman may bean Executrix co her *'** Fxe- 
own hasband , and the husband may be executor to his own wife, 8rov, ** 
and by this means he may recover allthe Debts due to her upon <ul 
Obligations, Recognizances, and the like, made to her before or 
after the marriage, and the goods that were taken away from her 
before the marriage; all which the husband ſhall not have but by 
Executorſhip or an Adminiſtration of her goods and chattels. And all 
theſe perſons that may be executors, may be executors by that name 
as they may be Deviſees: And yet ifthere be two of one name, and $:e before 
The Teſtator make one of that name his executor, and doth not fay, *Xunb. 


neither can't be diſcerned which of chem he doth intend in this cate -—— "+ 
neither of them ſhall be executor. 
But it is ſaid, that an Heretick, Apoſtate, Traytor, Felon, Recu- . .. 

fant convia,, Sodomite, Libeller, Baſtard begotten in Inceſt, or a 232.223. 
mw notorius Uſurer cannot be an executor : And that if a main be for © 93, 

any of theſe cauſes uncapable at the time of the death of the Teſtator, 

when the executor is to take upon him the Executorſhip 8:0, Non- 

that he is for ever uncapable. But it hath been held by —< Sag 


che, Common- Jaw, that a perſon attaint , may be an exe- megmen.. 


cor; THe 
The 


MAL _ 40QCN 


ATeſtament. 4-65 


Swin-part: The moſt apt and proper words whereby to conſtitate an Execu. £2 By whar 


4 Sect, 17, 


13.19, COr, are, I make 7 S my Executor, or, I make 7 $ the Executor of _w_ WE "on 


MP +8 My Will, &c. But an Executor may be conſtituted by other Words he made an 


19E.6.6. equivalent or by implication: And therefore, if a man fay in Executor,and 


riez. hes. his Will, -7 will that 7 F ſhall be my General Adminiſtrator, or ] what words 
Broo-Exe- yyill that 7 $ ſhall adminiſter all my g60ds, or I will that I $ ſhall 12 3 T<Ra- 
CUtors,9 . . = : ment ſhall 
74,Firz diſpoſe all my goods and chattels, or 7 commit all my goods to qt. aman 


Executors. 7 5 or T commit all my goods to the diſpoſition of 7 S, or I make 7 F full cXecutor, 


£13,121, 


Brief 999, Lord of all my goods, or I make / S Legatary of all my goods, or or nor,bur a 

I leaveallmy goods to 7F, orlgiveall my goods co 7 S, and make ©-adutor or 

no other Executor, in all theſe caſes, 7 $ by intendment of Law Apravifor; 

is made Executor of all the goods and chattels of the deceaſed : So if be an execy. 

a man ſay, Ofall my goodsI makeIS, anJ f:y no more but omit tor by ſuch 

the word | Executor, |] by theſe words 7 $ 1s made Executor : So if Words. 

one ſay, 1 will chat I $ ſhall diſpoſe all the goods thatare in his 

hands, by theſe words1S, as to thoſe goods is made Executor : $0 if 

I deliver goods to 7 S to keep untill my death, and thento diſtri. 

bute ad pios #/us, or for my ſoul, hereby I $ is made Executor of : 

thoſe goods. So if one fay, I will that I$ſhall be my Executor 

if I D will not; by this I D is made Executor in the firſt place 

by implication, and if he refuſe, then I $ ſhall be Executor. Bur 

if a man make A and B his Executors, and fay, I will that 1 $ 

ſhall be a Co-adjutor, or helper to A and B ad diftribuendum or 

ad adminiſtransum bona mea; orl will that 7 $ ſhall be Surveyor, 

or Supravifor of my will , in theſe caſes, and by theſe words, 15% 

is not made Executor with A and B. And yet if he fay, I will 

that I $ ſhall have Adminiſtration of my goods, or beExecutor 

with A andB} or be Adminiltrator with AandB, in theſe caſes 

and by theſe words, IS 1s made joynt Executor with Aand B, And 

if one ſuppoſing ISto be dead, fay, Iwillthac 1 D ſhall be my 

Executor becauſe I Sis dead, in thiscaſe and by theſe words IS - 

if he be living is made Executor firſt, and if herefuſe, I D ſhall 

be Eecutor-:: If one make AB and C his Executors, and then faich 

afterwards: And IT will that B ſhall Adminiſter my goods alone; 

or that B onely ſhall Adminiſter my goods; it ſeems1n thele caſes, 

B onely is made Executor and that A and C are not made joynt 21. where 

Executors with him. , and in whar 

«4p» In all caſes where a man hath any goods or chattels to adminiſter, oo Admi. 

D-z& and he doth diea natural or civil death, and dyeth inteſtate, either Ws 5 

hymn indeed, 7. e. doth make no Will atall, or appoint any Executor; nor: And to 

236.4 H.7, Or 1N Law. #. e. that doth make one or more his Ezecutor or wliomir doth 

"a Executors, and he or they ſo appointed, is,or are ſuch perſons, asare ®<!"8 to 

not in being; or if they be in being, is or are ſo incertainly prides. 

named, that it cannot be diſcerned whom the Teſtator doth incend ; wy be grants 

orif hes,.or they be wellnzmed, heis, or theyare all incapable by cd. Y 
BY _ reaſon 


2H 6.6.7. 


who ſhall : 


Bona n0tabilia. 


A Teſtament. Chap.2z, 


reaſon of ſome legal impediment; or if otherwiſe, they be 
capable, they do all dye before the Will be proved or if they live, if 

being cited to come tn before the Ordinary to prove thie Will, they 

either refuſe to appear, or if they do appear, they refuſe to prove 

the Will, and to take upon them the Adminiſtration of the goods and 
chattels of the deceaſed; in all theſe caſes, the Ordinary may and 

ought to grant the Admiſltration of all the goods and chattels of 

the deceaſed to him that of right it doth belong unto, according to 

his diſcretion: And if a man make a Will after the death of the 
Teſtator, the Executor prove it, and then dye inteſtate the Ordinary 

mult grant the Adminiſtration of the goods of the fir{t Teltator, not 
adminiſtred in the hands of the Executor to ſome conp:tent perion 

or perſons according to his diſcretion : but where a-man hath no 

«00ds and chattels to adminiſter, ; e. either he hath none, or :f he 

have, they are none of his, or if they are, there is an Executor 
named, 5» rerym 14arurs, Capable, and well named, and he doth 
accept, or atleaſt hath not refuſed the Executorſhip, in thel2 caſes, 

the Adminiſtration ought not to be granted, or if it be granred, it 

will be void or voidable at the leaſt: And where an Adminiſtration 
is grantable, it is to be granted by, and had from the Ordinary of p72, 
the Dioceſs, where the party, whoſe goods are to be adminiltred, [i- : :. 2 4. 
ved at the time of his death, for regularly he that ſhall have the ; £38 
Probate of a Will, in caſe where a man doth make a Will, ſhall have tion.7Lir: 
the granting of the Adminiſtration of his goods and chattels, incaſe gy 
he die inteſtate : And therefore, if aſl the goods and chattels of the See infra 
party deceaſed, 'be within the ſame Diocels wherein the inteſtate li- ***** 
ved and dyed, the Ordinary of that Dioceſs, or his lawful Depu- 

ty, or Comm ifſary, or the Arch-deacon of the Dioceſs,. or his De. 

pury or Officiall (as the Cuſtom of the Countrey is) or the Dean 

and Chapter in time of vacation of the Biſhop, ſhall grant the Ad- 
miniſtration, and the Adminiſtration ſhall be had from him : bur if ©9-5-25. 
there be bona notabilia in the caſe, viz. if the party deceaſed have 205.0.N. 
goods or chattels of the vajue of five pounds or upwards, lying and 5120 
being at the time of his deceaſe in divers Dioceſſes , in this caſe, the 28, Co. 
Archbiſhop or Metropolitan of the Dioceſs wherein the patry dy- J* 79: 
ed, or Sege vacante, the Dean and Chapter being Guardian of the $ teint's 
Spiritualties, and not the Ordinary of the particular Dioceſs ſhall ** Num% 
Srant the Adminiſtration, and it muſt be had from him ; for if the 
Ordinary of che particular Dioceſs grant it when it ought to be 
granted by the Metropolitan, the Adminiſtration is void, not onely 
as to the goods that lie within the other Dioceſs, but alſo as to 

the goods lying within the ſame Dioczſs: Andſb is it alſo, if it be 
granted by the Ordinary of another particular Dioceſs, as if A die 

within the Dioceſs of* Linzco/y, the King being indebted to him at 
the time of his death, and the Adminifiration of his goods and 

4 PI 7 chattels 
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chattels is granted by the Biſhop of Z2»4ex ; this Adminiſtration is 
void : Andifthe Metropolitan do prant an Adminiſtration, when 
ir ought to be granted by the Ordinary of the particular Diocels, 

' the Adminiſtration is voidable by ſentence of the ſame Court out of 
which it is granted: [fone die in /ye/aud, and have nothing but an 
Eſpecialty S money, and that Eſpecialty doth lie in Exglans, the 
Ordinary of the Dioceſs within which that place is where the Eſpe- 
cialty doth lie, ſhall commit the Adminiſtration, and if the Ordina- 
ry of another Dioceſs grant it, the Adminiſtration is void : And 
therefore the caſe was, A Merchant in 1re/znd was bound in an 
Obligation of 4ol. to one / Sin Loxdey, and tlie Obligation was 
made in J[re/and, but remained always in £Zoxdoy, and the Mer- 
chant dyed inteltate in the County of Bedford in England, and a 
Biſhop of Jreland did commit the Adminiſtrator to one, and the 
Archbiſhop of Canterbury did commit it to the wife of the In. 
teſtate who had the Obligation, in this caſe the laſt Adminiſtrati- 
on was adjudged good”: And it was there held, that the Admini- 
ration ſhall be granted by the Ordi: ary of the place, where the 
Eſpecialty doth lie at the time of the death of the Inteſtate, and not 

Stat, zz. by the Ordinary of the place wherethe debt began. And in caſes, 

E.3.c.1, where the Adminiſtration is grantable by the Ordinary and others as 

©. Lic. Br. before. ſich perſons having power to grant it, may not grant itto 

S:Q, 233- whom they pleaſe, but as they are bound to grant it, and cannotre- 

£05 nw fuſe ſo to do, ſo are they directed and appointed ro whom they 

ment. 13+ ſhall grant it : For it is appointed by a ſpecial Law, That the Or- 
o* 2+». dinary ſhall depute the nex: friends of the Inteſtate to adminiſter his 


Dyer 395, 


40. As +I + 


_ iy goods if they deſtre it : and the Adminiſtration is to be committed 
4 H 9.14 


to the widow, or next of blood, or both to the Inteſtate, and where 
there bz divers in equal degree, and they all ſue for it, the Ordi- 
nary may accept them all, or refuſe ſome of them, and commit 
the Adminiſtration to the relit onely, and if ſome of them onely 
ſue for ir, he may grant it to them alone : So that now the Law 
and courſe is to grant the Adminiſtration to the neareſt of kin to 
the deceaſed : As 1. to the husband or wife ; and if there be 
none ſuch, 2- to the childrtn ſons or daughters , and if thers be 
none ſuch, 3. tothe Parents, Father or Mother ; and if there 
be none ſuch, 4. to the brothers or filters of the whole blood ; 
and if there be none ſuch, 5. to the brothers or ſiſters of the 

half blood, and if there be none ſuch. 6. to the next of kin, 

Uncles, ec. And if theſe come in time and deſire the Admini- / 
ilration the Ordinary may and muſt grant it to them, and cannot 

grant it to any other if they be capable of it, as moſt men are : and '. 
if divers of theſe in equal degree deſire it, the Ordinary may grant | 
to which of them he pleaſeth ; howſoever in this cafe, it ſeems”. 
moſt juſt and equal to grant it to them all, unleſs be _ _ 

pecial - 


— 


_— 
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ſpecial reaſon to admit ſome and to exclude the reſt : and if none of 
theſe that are next of kin ſhall deſire ir ; but. ſuffer the time to ſlip, in 
this caſe, the Ordinary may grant it to whaiſoevec ſiranger he pleaſe 


And yet then perbaps the next of kin may by ſuit ger the ſame Ad- 
miniſtration revoked, and a vew Adminittration granted to him, 


See infraatNumb.41, ; 
22. How an An Adminiltration may and malt be granted in writing under py. ,,, 
 Admiiniſtca- Seal, for by word of mouth it may not be granted ; and it may be F'z. ad. 


min, $, 24 


--4 we be | Eranted as well upon condition as abſolvte: and it may be granted y ; pc 
20 fra as well for a part of theeſtare as for the whole: And therefore, if Plow.273. 
faid a good © Man h.ve goods 11 two Provinces, and he make a Will of his 
* Adminiſtrati- goods in one of the Provinces, and die Inteſtate for the goods in 
on, or nor. the other Province, an Adminiſtration may be granted for the goods 
11 this Province: Alſoan Adminiſtration may be granted during, 
or-until a certaintime, or continually. And therefore, i a man 
make a Will and appoint an Executor for ſeven years, after the ſe. 
ven years ended, the Ordinary may and muſt grant an Adminiſtra- 
tion of the goods. So if one do appoint another to be his Ex- 
ecutor, to be his Executor a year after his death, the Ordinary may 
and muſt grant the Adminiſtration for that year, until the power 
of the Executor doth take place: And all theſe Adminiſtrations are 
good. 
23. Whoſhall If an Execygor die after he hath proved the Will, and he hath x os 
adminiſter af-. made a Teſtament, and appointed an Executor therein; in this co. 5. 9. 
rer the ;death caſe, this Executor alſo ſhall be Executor to the firſt Teſtator,as he is 34141. 
of an Execu- tq tie ſecond, and he ſhall have all the benefit and be ſubj & to all | 
=o Goa the charge that the fir{t Executor had and was ſubject unto; and yet 
whonot, ang Ute goods of one Teitator ſhall not be ſubje& to the debts of the 
howan Exe- Other z but each of the Teita: ors goods ſhall be ſubje& to the pay- 
cutor ofan ment of his own debts onely, And if in this caſe, the Executor of _ 
teas the Executor take upon him the Adminiſtration of the goods of Jac.Co. B, 
charged, the firſt Teſtator, he cannot refuſe the Adminiſtration of the goods Wl! ane 
of the latter : but he may take upon him the latter and reiule the cc. 
former Bur if the Executor refuſe to adminiſter to the firlt Te- Py" 37% 
ſtaror before the Ordinary, or die before the Probate of the Wil, 
and he hath made a Teſtament and appointed an Executor therein ; 
inth-fe cafes it ſeems the Execatar of the Executor ſhall not admi - 
niiler the goods of the firſt Teſtator, but the Ordinary mult grant the 
Adminitration thereof : And yer if all che reſidue of the goods of 
the firſt Teitator bz givenby the Teſtament to the frit Executor 
2f:erth2d:b:s be paid; in tbis caſe, albeit he die before Probate 
ofthe Will, yet his Executor ſhall be Executor alſo to the firlt Te- 
ſtator, or elſe he ſhall have the Adminiſtration of his goods and chat- ,,, , 
els granted nato hin : An41 therefore if 4 make his Will, and in Hil. 9. 
give Legacies to B and D, and give all therelt of his goore mm cs 
£55 0 chatteis 
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chattels after Debts and Legacies paid toC his wife, and make her 
his ſole Executrix, and ſhe die before Probate of the Will, or any 
el:&ion made, not knowing of the Will; and E ſue out an Admini- 
{tration of the goods of 4, and pay the Legacies to B and D,and F 
ſue out an adminiſtration of the goods of {{, inthis caſe, the Ad- 
miniſtrator of C and not of A ſhall have the goods , for the Law 
doth judge them in C after the Debts and Legacies paid without any 


eletion. 

4 an Executor afcer he hath proved the Teſtators Will, die In- 
teſtate; in this caſe, the adminiltration of the goods of the firſt Te- 
ſtator not adminiſtrcd in the hands of the Executor muſt be granted 
ro whom the Ordinary ſhall think fir: And if the Ordinary pleaſe, 
he may grant the Adminiltration, de bonus non adminiſtrartu of the 
firſt deceaſed, and of the goods of the ſecond deceaſed to one and 
the ſame perſon : And herein the Adminiſtrator muit take care that 
his adminiſtration have ſpecial words for the granting of an admini- 
{tration of the goods of the firit Teltator, not adminiſtred , for 
howſoever ſome hold that by the general adminiſtration, the Admi- 
ni{trator ſhall have nor onely the goods of the Executor , but the 
g00ds of his Teitator alſo, yet it ſeems this is not taken to be Law at 
this day. 

If there be two executors made, and one of them doth refuſe 


| before the Ordinary, and the other doth prove the Will, and 


make a Will himſelf and appoint an executor and then die; inthis 

caſe it ſeems the executor of the executor that did prove the Will 

alone ſhall have the diſpoſition of all the eſtate, and be executor to 

the firit Teltator, and that the ſurviving executor ſhall not meddle 
therewith , for that his election by the death of his companion is 
gone. And if one make two executors, and one of them doth 

make an executor and dye, and the other that doth ſurvive hath 
accepted the executorſmip , in this caſe, the ſurviving executor 
ſhall have the (ole diſpoſing of theeltate, and the executor of the 
deceaſed executor ſhall not intermeddle therewith : And if there- 
fore the ſurviving Executor dye Inteitate, an Adminiſtration 

de bonis n-2 + Adminiſtratis of the fhrit Teltator ſhall be grant« 

ed: Andif the executor of the deceaſed executor have any of 

the eſtare in his hands, the ſurviving executor may take or re- 

cover it rrom him: Andif two be made executors, and one of 
them :s uncayable, in this caſe, he that 1s capadle ſhall! adminiſter 

alone. 

if one that is Adminiſtrator of another mans goods do make 

*'s Will, and make an executor anddie; or do dye Inteitate, and 

ce Adminiſtration of his goods granted to ſome body; in the 
firſt of thete caſzs the exc _ntor, and in the laſt the Adminiſtrator,, 


unleſs he be made Admin::trator of theſe goods alſo, ſhall nor, 
H h meddle} 


| _—"W" wk. 
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onof the goods of thefirſt deceaſed in the hands of the Adminiſtra. 
cor not adminiſtred, muſt be granted again. And hence it is that- 

| if the Adminiſtrator of my goods have a judgement for a debt due 
to me,and bedie before execution,and make an Executor, or die in- 
reſtate, that in this caſe his Executor or Adminiſtrator ſhall never 
have execution of this judgement. And the ſame law is of the Ad- 
miniftrator of my Executor 1n this caſe, 


Chap: 23; 


meddle with theſe goods of the firſt deceaſed : but the adminiſtrati- - 


24. Whegean An Executor or Adminiſtrator may accept or refuſe the Jyecu- ©2:9:37- 


Adminiſtrator 


may accept or —. . . 
refaſe the Ex- or Adminiſtrator refuſe it , andif he be ſued by any as Executor or 


ecutorſhip or Admimiſtrator, he may plead, »e anques Exccator, i.e. he was ne- 
«+7 why ver Executor or Adminiſtrator, and did never adminiſter : and if it 
—1 0 be true, heſhallby this means avoid the ſuit; for a man ſhall not 
he may be Ex- be compelled to take ſuch acharge upon him whether he «ill or no. 
ecutor after Tf. therefore there be many Executors, or an Adminiſtration be 
he harh reſt- cranted unto mary : and one of the Executors prove the Will in the 
-” 45 pe" 4 name of thereſt, or oneaccept the Adminiſtration in the name of 
or inrermed- 21) the reſt, yer the reſt may refuſe to accept it, and ple:d inany Suit 
ling with the apgainitthem that they are not Executors or Adminiſtrators. But 
goods of the ag an Executor or. an Adminiſtrator after he hath once legally refu- 
1 peck ſed the Executorſhip or Adminiſtration can never after incermeddle 
niſtration, and herewith : fo after he hath once legally accepred chzreof (that is) 
what nor. hath done any thing as Execvror or Adminiſtrator, and which is 
| proper onely for ar, Executor or Admini{trator to do, he can never 
afcer refuſe it. And his acceptance of part, in this caſe, will make 
lim chargeable with,.;«| , exceptir bein the caſe before of an Exe- 
cutor, who may accept of the lait Executorſhip, and refuſe the 


firſt, 


| . ap : . : H.6. 
Executor OT torſhip or the Adminiſtration at hispleaſure; and therefore he may - 


at any time before he hath intermeddled with the eſtate as Executor 32 H: $3. 


Tf the Executors being cited to come in and prove their Will, ap- co. 9.39. 


pear before the Ordinary. and reuſe to ad niniſter and to prove the 


Fitz adm. 
6. Ul. 


Will, they cannot afcerwards accept it or intermeddle with it, But 8:9. ami. 


herein this. differcnce mult be obſerved; That where there be ma. 
ny.Exccutors.named and made, and they being cited, ſome of them 


niſt .23, 
E xecucors 


- 


Bos 23, 


onely do appear and refuſe to accept : (therelt of the executors be- 5% ca, 


ing then living ) and after ſome or one of the reſt of the executors 4s: 


prove the Will or take upon him the executorſhip, in this caſe and — 1 > 


notwithſtanding this reſuſa], they that do refuſe may afterwards 
at any time, .at leaſt during the life time of their Co executors that 
did accept it, accept thereof, and intermeddle therewith, as far forth 
as either of the reſt, And therefore in this caſe, howſvever the ex- 
ecutors refuſing, ſhall nos be charged in any ſuit againſt all the exe- 
cutors for any thing due from the Teſtator , byt they may by 


their plea avoid it: yet the executors accepting cannot ſue for any ; 
| thing”. 


UMI - 1< 
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thing due to the Teſtator, nor be ſued for atiy thing due from the 
Teſtator, but they muſt ſue and be ſued in the names of themſelves 
and their Co-execators that do refuſe alſo. And ifthere be three Ex- 
ecutors, and two of them prove the Will, and the third refuſe, yer 
ehis third Executor alone may releaſe any debt due to the Teſtator, 
But if there be but one Executor made, and he alone, or if there be 
many made, and they do altogether refuſe before the Ordinary to 
take npon him or them the Adminiſtration; in this caſe the Teſtator 
is ſo far forth ſaidro bedzad inteltate, and thereupon therefore 
the Ordinary may grant the Adminiſtration of the goods of the de. 
ceaſ d, and then the Executor or Executors can never after ac. 
cept thereof , or intermeddle therewith. Andif one or more of 
the Executors retuſe,and the relt accept, if he or they which accept 
die before heor they that refuſed accept; it ſeems in this caſe they 
can never afterwards accept it, but the Adminiſtration muſt be 
ranted. 

If one be ſued as Executor or Adminiſtrator, and he plead to the 
Suit ve wnques Execnutor, i e. he was never Executor or Admini- 
{trator, if h havenotin truth intermeddled before, this Plea is a 
re uſal of the Executorſhip or Adminiſtration,and therefore he can 
never afterwards accept or intermeddle wi-h the Executorſhip or 
Adminiſtration. 

Every intermedling with the goods of the deceaſed, or with the 
office and work of an Executor, ſhall not be ſaid to be ſuch an Admi-. 
niſtration, as to amount unto an acceptance of the Executorſhip or 
Adminiſtration,and fo to make a man chargeable as Executor or Ad- 
miniſtrator. And therefore if a man that is an Executor or Admini- 
{[rator Co only lay up and preſerve the goods of the deceaſed; or 
command another to take away the goods of the deceaſed from one | 
that hath them in his keeping :; or ſee the deceaſed bur.ed in a decent 
maner,and for that purpoſe uſe, and if need be, ſell ſome of his goods 
to do it; or make an Inventory of the goods and chatrels of the de- 
ceaſed, or prove the Teltators Will with his own money , or take 
his own goods lying amongſt the goods of the deceaſed; or take 
and uſe ſomeef the goods of the deceaſed onely by miſtake or as a 


- treſpaſſor, or by the delivery of another ; or take and diſpoſe any of 


the goods of the deceaſed, when the Executor or Adminiſtrator doth 
challenge them as his own and in his own right: or if he redeem 
any of the goods of the deceaſed with his own money when they are 


pledged to the full value, and the day of redemptio1 1s paſt, as nei- py.curor of ] 
ther of theſe acts w:| make a {tranger an Executor of his own wrong: his own _...4 
ſo neither will they amount to an acceptance of the Executorſhip, wrong. 


and make the Executor or Adminiſtrator chargeable as Executor or 
Adminiſtrator. But if a man that is an Executor or Adminiſtrator 
ſhall ſue by that name for any debt due to the deceaſe d; or being fu- 
H h 2 
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ed by that name for any debt or duty due from the dectaſed,ſhall im- 
parlto the Suit, or plead any other plea beſides ze #-ques EF xe- 
cxtor ; Or ſhall take into his hands the goods of the deceaſed, and 
convert them to his own uſe, and alter the property by ſale, gift, 
or-otherwiſe, - and al] this as the goods of the deceaſed; (and fo it 
ſnall be intended againlt himif he do not declare the contrary, that 
he doth take and ule them as his own, &c.)or 1t he deliver the goods 
of the deceaſ:d to Creditors or Legataries in ſatisfaRion of their 
Debts or Legacies, or receive any Debt due to the deceaſed, and 
eve a releaſe for the ſame, or releaſe any Debt due to him before ir 
be paid, or pay any debt due from the deceaſed,exceprt it be with his 
OWn TAONEy : any or either of theſe ats will amount unto an aces 
ceptance of the executorſhip ; and therefore after an executor or 
Adminiſtator hath done any ſuch a&t, hecan never after refuſe the 
executorſhip or admin'{tration. 7 

If a woman ſole be mad: an Executrix to another, and ſhe marry 8-0. 
a husband before ſhe intermeddle with the eſtate, and then her hul. 
band doth adminiſter , this is ſuch an acceptance as will binde her, 
and ſhe can never afrerwards refule it. | 
28. What The Executor or Adminiſtrator ſhall have by vertue of his Exe. co.fuper 
things an Ex- cutorſhip or Adminiſtration all the chattels real and perſonal of the -— I 
ecutor or Ad- Teſtator, as well thoſe that are in poſſeſlion, as Leaſes for vears of Pert. fed; 
miniſtcaror 7 ang, Rent, Common or the like, Grants of next Advowſons, and ©: *'-* 


all have b hg 2 3C3, 
--9 th of hb. Preſentations, Wardſhips of Heirs by reaſon of Tenure: i capire,or Dot &*r, 


FE. xe + 
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exccurorſhip, Knights Service, corn growing and cut, trees, and graſs cut and fe- 37 ?*: 
or alminiſtra- yered, Cattel, Money, Þiate, Houſholdituff and the like, as alſo 
tion, And thoſe that arein Action, as right and intereſt of Executions upon 


Perk, Sea. 

Z4-C0.4. 
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 - pre Judgements, Statutes, Obl:gations, Cauſes of aQion, and the like; 
of the nature He ſhall have alſo alj other th'nps that are of the nature of Chattels. 
of the thing. And therefore the Executor or Adminitirator ſhall have the two ©2 forer 
years of the Heir female that 1s in Ward; a releif or an Advow- 
ſonthat is fallen; and yet if a Biſhop have title to preſent by the 7 
vacation of a Church, and then he Cie; inthis caſe the King, and 8:0. 
not the Executor or Adminiſtrator of the Biſhop ſhail preſent. And © 14 
if the Lord have a greater eltate in the Seigniory then for life or 
years,itis ſaid the Executor or Adminiſtrator ſhall not bave the re- 
lief. And the Executor or Adminiſtrator of the Lord ſhall have 
Fines affeſſed upon the Tenants upon their admittances in the Lords 
time. - And if I make a Feoffment in Fee, gift in Tail, or Leaſe 
for life, rendring Rent, and the Rent is behinde, and then 1 die: in 2766 he 
this caſe the arrearages of Rent due to me in my life time ſhall £0 c.4.42. 
to. my Executor or Adminiſtrator in the nature of a Chattel. So Pi** 575 
if a Rent be granted out of Land to me in Fee-ſimple, Fee-tail, 
tor life, or years, and it benot paid to me in my.life time, theſe 
arrearagesſhall go to my Executor or Adminiſtrator,and not to any 
| other. 
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F.N. B, other. And ſoalſo if a Parſon have an annuity in Fee in the 
120.b rightof his Church, and it be behinde, and the Parſon dye; in this 
caſe the Executor or Adminiſtrator, not the Succeſſor of the Parſon 
bicr 275. ſhall have the arrearage. And if I be ſeiſed of land and poſſeſſed 
of a ſtock of cattel, and let it to another for years, and he covenant 
by the Leaſe to pay meand my Wife, our Heir: and Aſſigns 100 | by 
the year, during the term; in this caſe after my deaib, and my 
wives ſurviving me, her Executor or Adminiſtrator and not my Heir 
co. 8. 6. ſhall have th's payment, Andif one feiſed of Land in Fee make 
a reoffment of ir co me excepting the trees, and after grant me 

the trees for years; or if he make me a Leaſe of the land firſt for 

yea's, and after doth grant methe trees for a number of years, to 
bepinafterthe end of the term of theLand, ia both theſe caſes I 

have the trees in the nature of a Chattd, and if I dye my Executor 

pier :*3. or Adminiſtrator ſhall have them, Andif a man grant to me the 
5:1 ?7* nexc Preſentation to the Church of D, in this caſe if I die my 
Se (ua Executor or Adminiſtrator ſhall have it asa Chattel, And my 
«© 39%, 7- Wife ſhall have ſo much of her wearing Apparel as is neceſſary and 
convenient for one in her eſtate and condition : and therefore that 

ſhall not go to my Executor. But ſo much of her wearing appa- 

rel as ſhe hath ſuperfluous and more then neceſſary for her, ſhall 

2 o. <a:- $0 to my Executor or Adminiſtrator after my death. And the 
1515 Charters and Evidences that do concern any of my Chattels which 
my Executor or Adminiſtrator isto have, ſhall go with the ſame 
Chactels So alſo any Charters whatſoever if they be pledged co me 

for money, fha!! go to my Executor or Adminiſtrator until the 

money be paid. But otherwiſe thoſe Deeds and Evidences that do 

belong to the Heir as incident tothe inheritance, ſhall not go to my 
Executor or Adminiſtrator after my death. But matters of cruſt, and 

ſuch things as are perſonal, as Offices of truſt, wardſhips byrexfon 

cf © ”:rure in Socage, Or 7avenature, Or the like, ſhall nor go to 

Diu +>, CHE EXCCUTOT Or Adminiſtrator after the dearth of him chat hath 
Co.z 35. them. So an Executor or Admini{trator ſhall not have the grafs and 
9.59% trees growing on the ground, no more then the foil or gr. und it 
Ke!:-.14 ſelf whereon they grow. $0 an Executor or Adminiſtrator {oall not 
>-- *©-* havethe inctCents of a honle, as glaſs, doors, wainſcor, and the like, 
=" 7" no more then the Houſe itſelf, nor Pales, Walls, Staulks Fiſhin 
Ponds; Deer, or Coneys in Parks, Pigeors in Pigeon houſes, or 

the like. 

-—0-6 If a Leaſe for years of Land be granted to me and my Heirs, 
tr. 5e- or tome and my Succeffors, ond Idie; my Executor or Admini- 
7” ac. ftrator and not ny Heir ſhall have this term The fame Law is, 
compt 5&« if a warſhip, or the next Advowſon of a Church be granted unto 
AB me and my Heirs . or if a Covenant or an Obligation be made 
to meand wy Heirs: forin all chele caſes this is {till a Chattel 1n 
H h 3 me 


w PO 


Secondly, in 
6 PYcl of the 
Caite 
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me that ſhall goto my Exeautor or Adminiſtrator, and he onely . 
ſhall take advantage by it, And if myHeir or Succeſſor happen to 
cet the Deed, the Executor or Adminiſtrator may recover it from 
him. Andif a Leaſe be made to me for twenty years without na- 
ming my Executors, or Adminiſtrators, or Alignsin the Leaſe, in 
this caſe if I die, my Executor or Adminiſtrator notwithſtanding 
ſhall have ir during the term. And if a Leaſe for years be made 80 cy terws 
a Biſhop and his Succeſſors, and he die; his Executor or Admint- of theLaw 
ſtracor, n®t his Succeſſor ſhall have it. And if a man be poſſeſſed of on is 
a term of years of Land, and grant it by Deed, or give it by Will, ir. 46. 
to me and my Heirs, or to me andmy Heirs msles : or deviſeit ,, , .. 
by Willto A for life, the remainder to me and my Heirs, in theſe 1. 87. 
caſes I ſhall have theſe terms of years as Chatrtels, and after my *19%-5%4 
geath my Executor or Adminiſtrator ſhall have them. And1f a Lit ea. 
man grant arent out of his Land to meand my Heirs for twenty '** 
years, and Idie, my Executor or Adminiſtrator not my Heir ſhall 
have this rent. Andif a rent be granted to me, my Heirs and Ex- {7 /2* 


l Bo ©. 
ecutors during the life of 1.S. and for one half year after, andI die , wats «ie. 


in this caſe the half years Rent ſhall go to my Fxecutor or Ad- > 
miniſtrator, and not to my Heir. Andif I beſeiſed of Land in Fee, 2 
Ier 54 


and make a Leaſe for years of it, rendring rent, and then deriſe 
this rent toa ſtranger, and the Deviſee die, in this caſe his EZxe- 
cutor or Adminiſtrator ſhall have it. And if the Leſſee for life make ©27: '# 
a Leaſe for years abſolutely, this in Law is a Leaſe for ſo many years 

if the 1eſo long live, and ſhall go tothe Executor or Adminiſtra- 

cor after his death. 

If T havea Box, Cheſt, or Trunk wherein my writings that do- Bro Exe- 
concer + my inheritance do lie, and the ſame is open and not ſealed \.-*.. 
or locked, in this caſe my Executor ſhall have it; but ifit be locked Fiz. Exe- 
or ſealed,coxtra. Tor then it ſhall go to him, that is to have the wri- Te 
11985 as incident thereunto. And yet if there be any moner, plate, 
or any other ſuch like thing in che Cheſt alſo, my Executor ſhall 
have thit thing. 

The incident of a Houſe, as: Glaſs-windows annexed with .,_,,, 
nails or otherwiſe to the windows, the Wainſcot fixed by nails, 2: 11.7. x* 
ſcrews, or irons put through the poſts or walls, Tables dormanr, 
Furnaces of lead and braſs, and Fats in a Brew and Dye-houſe tznd- 
ing and faitned to the walls, or ſtanding in or faſtned tothe ground 
inthe middle of the houſe ( though faltned to no wall) a Copper, 
or Lead fixed to the houſe, the Doors within and without thatare 
hanging and ſerving to any part of the houſe, ſhall not go to the 
Executor or Adminiſtrator to be divided and ſold from the houſe, 
albeit the Executor or Adminiſtrator have a Leaſe for years of the 
houſe, and by that means hath the Houſe alſo. Bur if the Glaſs 
be from the windows, or there be Wainſcot looſe, or doors more 

: £7 | then.. 
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then are uſed that are not hanging, or the like : theſe things ſhall go 
to the Executor or Adminiſtrator. 

If I make a Feoffment to 7 $ of Land, on condition that if be pay 
me, my Heirs or Afﬀfigns, or my Heirs, Executorsor Adminiſtrators 
a hundred pound ſuch a day, that the Feoffment ſhall be void, and I 
dye before the time of payment, in this caſe, if this money be paid 
at the day, my Executpr or Adminiftrator, and not my Heir ſhall 
have it. 

If one be ſeiſed in Fee of Lands whereon there are trees growing, 
and he make a Feoffment of the Land to me, excepting the trees,and 
afterwards he doth ſell me the trees for ever,and after I die; in this 
caſe my Executor or Adminiſtrator ſhall not have theſe trees as they 
ſhall in caſe where the Feoffor doth grant them to me for years And 
if I be ſeiſed of Land in Fee, and I make a Leaſe for life, or years of 
it, excepting the trees,and afterwards 1 die, in this caſe my Executor 
or Adminiſtrator ſhall not have theſe trees, but they ſhall go in both 
cafes with the land. 

If a Leaſe be made for life or years, of land, whereon a houſe is 


*«.54,84. ſtanding, or timber isgrowing, and the houſe is proſtrate, or the 


Co11.50. 
Perk, Sect 


59, 


Co.ſuper 


timber 1s cut or fallen down (by whomſoever, or what means ſoever 
it be ) che materials of this houſe, and this timber is now become 
a Chattc! , and therefore if the Leaſe be without impeachment of 
waſte, it ſhall go to the Leſſee, and after his death to his Ex: cutor or 

Adminiltrator, but if the Leaſe be otherwiſe, it ſhall go to the Leſ- 

ſor, and after his death to his Executor or Adminiitrator. But if 
che timber be cut for reparations onely , or the Leſſce wi!l imploy 

the materials of the houſe to build it again, and the Leaſe Co conti- 

nue, it may be ſo imployed, and then the Executor or Adminiſtrator 

of the Leſſor may not take tt. 

If one be ſeiſed in Fee-{imple of ground whereon trees do grow, 
arid he ſell me theſe trees for money,and afterwards I die before the 
be cur, in this caſe my Executor or Adminiſtrator ſhall ha'42 and 
may cut them. 

if the Kings Tenant by Knights ſervice i» Cap:te be ſeiſed of a 


Lin 388. Manor whereunto an Advowſon is appendant, and the Church be» 


Dier 316- 
DodQ,&St. 
33- 
Perk, Sect. 
59. 


come void, and the Tenant dieth, his Heir within age: in this cafe 
the King and not the Executor or Adminiſtrator of the Tenant ſhall 
have the Preſentation. And yet if in this caſe the Land be held of 
a common perſon,the Executor or Adminiſtrator and not the Guar- 
dian ſhall have it, 

In all caſes regnlarly where a man doth ſow Land, whereof and 
wherein he hath ſuch an eſtate as may perhaps continue until the 
corn beripe, if he that doth ſowe it die before it be cut and ſevered, 
his Executor or Adminiſtrator ſhall haye it; as if the Husband ſow 
the land whereof he hath an eftate in Fee-ſimple, Fee-tail, for life 
! Hh 4 or 


FLY 
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or fora certain number of years in the right of his Wife, and dye 
ere & be ripe; inthis caſe the Executor or Adminiſtrator of Huſ- 
band and not the Wife ſhall have it. And if one that holdeth land 
for the life of 7 $, ſow the land, and 7 Fdieereitberipeand cut, 
the Executor or Adminiſtrator of the Tenant ſhall have this corn. 
And if Tenant n Tail, or in Dower ſowe the Land they do ſo hold, 
and dyeere itbecut; the Executor or Adminiftrator,not the iflue 
Tail, nor the Heir, or him in Reverſion ſhall have it. So if the Huſ- 
band make a Feoffment in Fee to the uſe of himſelf for life, and af- 
rer of his wife, cc, and he ſow the Land, and after die; his Exe- 
cutor or Adminiſtator,not his Wife ſhall have the corn, But if a Fe= 
offment be made to theuſe of the husband and wife together in Fee, 
or for life, and the Husband ſow the land , in this caſe the wife, not 
the Executor or Adminiſtrator of the Husband ſhall have the corn. 
S0 if a Lefſlee for years certain ſow the Land a little before the end 
of his term, and theterm end beſore it be cut, in this caſe he that is 
ro havethe Land, not the Executor or Adminiſtrator of the Leſlee 
for years, ſhall have the corn. 

Tf there be Tenant for life, the remainder in Fee of a Tenancy, C9.293, 
and the Lord grant his Seigniory for life, and after he in remainder 
in Feeof the Tenancy die, his Heir within age, and after the Lord 
Cie, and after the Tenant 'or life dye, in this caſe the Heir and not 
the Executor or Adminiſtrator of the Lord ſhall have the Ward- 
ſhip. 

If one be ſeiſed of Land in Fee, and make a Leaſe for years ren- Hill. 7Jac. 
dring rent at Michae/mas, or within ten days after, and the Leſſor &, **" 
happento die during the term after Mrichae/mas, and before the ten 
days Expired, in this caſe the Heir of the Leſſor, and not his Execu- 
tor or Adniniſtrator ſhall have the laſt half years rent due at Ad 
chatlmas. 

It one grantarentin Fee, and grant withal that if the rent be, _ 
behinde, the Grantor ſhall forfeit 2D s. #omine pane to the Gran- Fitz. co- 
tee and his Heirs, and the rent is behinde, and the Grantee die. in onal 
this caſe his Executor or Adminiſtrator, not his Heir, ſhall have this 
money that is forfeit already. So if one make a Feoffment in Fee of 
Land, and the Feoffee doth covenant to do diversthings to the Feof. 
for, Er queties defeflns fnerir, cc.that he ſhall forfeit to him and his 
Heirs five pound, andthe Feoffee doth fail and break his covenant di- 
vers ways, and the Feoffor dieth, in this caſe his Executor or Ad- 
miniſtrator, not his Heir ſhall have and recover all the forfeitures 
that are paſt. 

[f a Biſhop, Parſon, Vicar, Maſter of Hoſpital, or any Body co. 4 6;, 
Politique be poſſeſſed of any Goods or Chartels in their own right !,"* ©: 
and die, theſe ſhall go to his Executor or Adminiſtrator , not the Cco.cuper 


Succeſlor of ſucha perſon, And albeit ſuch rhinps be uns hp 
cnem 
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and not their Succefſors ſhal have it.But if a Corporation aggregate, 
as Dean and Chapter,Mayor or Commonalty and the like, have any 


Goods or Chattels in right of their Corporation, and any of the 


Heads or Members thereof die; the Executorsor Adminiſtrators of 
{uch perſon ſhall not have them, but they ſhall continue in ſucceſfi= 
on with the Corporation. | | 
co.6:5% AnExecutor or Adminiſtrator ſhall have the benefit of a pardon 
+ Sol granted to the deceaſed, and ſhall have advantage of any error in 
any outlawry againſt the deceaſed, and havereſtivution of the goods 
forfeit thereupon. 


them and their Succeſſors, yet their Executors and Adminiſjrators, 


#73 


Co, ſupe? The Executor or Adrainiſtrator of a woman that hath a Husband yusbang ana 


Lit. 351- 


Plow. 294, {hall bave by right of his Executorſhip or Adminiſtration all ARi- wite. 


93 ons, Rights, and Titles to any Chattels, and Poſſibilities, and things 
of that nature which the wife had before the marriage, and which 
fell to her during the marriage, for theſe things the Husband ſhall 
not have by the intermarriage after his wives death,as he ſhall have 
all the reſt of her Goods and Chattels : except he have them as Exe- 
cutor or Adminiſtrator to her, as he may be, And if ſucha woman 
have any Goods or Chattels as Executrix to another, her Executor 
or Adminiitrator,not her Husband ſhall have theſe alſo, for ſhe hath 
theſe Goods in anothers, and not in her own right. 

Lir. ſet. TfThave any Goods or Chattels in Joynt- tenancy with another, as 

281+ <<, if a Leaſe be made of Lands to me and another for years, or a Horle 

825.126. or other Chatcel perſonal be given or granted to me and another, in 

3:6. +23, theſe caſes if I'die my Executor or Adminiſtrator ſhall not have any 
part of theſe goods or chattels: but the other ſurviving Joynt-renant 
ſhall have them all But otherwiſe it is of the Goods and Chattels 
thatT and another have in common. And therefore if I and another 
have Goods and Chatrtels in that nature as before : and he, or [ 


rant that which doth belong unto us thereof unto a ſtranger; in- 


this caſe the {tranges; and h:m of us two that hath kept his part are 
Tenants in common of the things, and therefore ifeicher of usdie, 
the part of him that dieth in the Goods and Chatrels ſhall go to his 
Executor cr Adminiitrator, - and-not tothe other Tenant in com- 


mon 


Firz. Exe- If Thave a Judgement for Landin areal mixt Action, and for - 


euros 53+ damages recovered in the ſame Suit, and I die; in this caſe my Exe- 
4. 117. 6 5h : 

cutor or Adminiſtrator not. my Heir ſhall ſue execution for, and re. 

cover the damages, but not for the Land.. So.if I recover damages a- 

orinſt another tor the detaining of my Charters, and die, my Exe- 

cutor or Adminiſtrator ſhall recover the damages, but the Heir ſhall 

have the Charters, and the Heir muſt ſue his Scire facias for the 

Charters ere the Executor can ſue for the damages. | Alſo if 1 re- 


cover any debt or damage in any perſonal Aon my Executor 
or. 


ah A Teſtament. Chap.2z. 
or Adminiſtrator ſhall recover and have this. See more infra at 


Numb. 394 
+4 Wharan ' The power ard intereſt which the Executor hath is wholly by —_- 
Excutor may the Will, And hence it is that an Executor whether he be abſolute #tow;.285. 
do by vertue or conditions! whites he 1s Executor , may do any thing as Exe- $904.08 
of Nis EXeCu® cytgp ( except oneiy fe for debts and Cuties dueto the Teſtator ) Figz- Ad. 
rorſkip. And 2s well before the Probate of the Will as hemay do after; for be- — 


the power of 4 | ; 
2a or fore the Probate he may enter into and ſeiſe the goods and chattels 


Adminiſtrator wharſoever they be, or cive power to another ſo todo: and if any 

[ or Ordinary. of them be taken or kept from him, he may have anaQion of treſ- 
paſs, or a Revlevin to recover them, he may give or fell any of 

the goods or chattels, 12 may pay any 0i the debts due from, and 


receive or rejezſe any debts dueto the deceaſed. But it is other- 
wiſe inthe caſe of an Adminiitration, for inas much as his power 
and interelt is given to aim wholly by the Adminiſtration, there- 
fore he can do nothing until the Adminiſtration be granted. And 
yet in this caſe, as tothe goods taken away before the Adminiſtra« 
tion, the Adminiſtration ſhall have ſuch a relation as to give the 
Acminiftrator an Action for them, But otherwiſe after the Admi- 
niſtracion 15 granted, the interelt and power of the Adminiſtrator | 
is equal to and with the power and intereit of the Executor. And 

vet it is otherwiſe of the power and intereſt of the Ordinary, for ppc "ow 
howſoever it ſeems by the antient Common Law he might ſeiſe, Dier 256, 
preſerve, give, grant, and diſpoſe the goods of the Inteſtate to pious opt 
uſes, yet might he not ſue for the goods or debts due to the inte. 3154. 3-17 
ſtate, no more then he might be ſued for any debt due from the inte. 

ſtate, and atthis day he may onely keep and preſerve the goods of 

the deceaſed until adminiſtration be granted, and ſue him in the 

Court of the Ordinary, that coth detain the goods from him, and 


perhaps may ſue him that ſhall take the goods out of his poſſetfion : ; 
for he may not ſell or give the goodsof the deceaſed, nor receive or h 
releaſe any debts, for in caſe where there is an Executor made that : 
is capable, &c. he is not to meddle at all with the eſtate until the K 
Executor fefuſe : And wherethere is no Executor that the party is y 
dead inteſtate, the Ordinary is preſently to commir the Adminiſtra- 
tion to the neareſt of the kindred, which when he hath done, his 

ower is at an end, for it is doubted of ſome whether he may re- ; 


peal an Adminiſtration without cauſe or not, but it hath been clear. 

ly held by all, that he may not diſpoſe of the eſtate afterwards, and 

that he hath not power to enforce the Adminiſtrator to give por- #73} 
tions to childrn out of the eſtate, and that if he do go about it ei. flows caſe. 
ther before or after the granting of the Letters of Adminiſtration, ne 
the Adminiſtrator may have a Prohibirion. * And accordingly di- vis caſe. 
vers have been granted, and yet notwithſtanding it ſeems this £7 $4: 
courſe is uſual : And Prohibitions not often granted at this day. theries 

| "> nl 
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"poſt AnExecutor or Adminiſtrator may after the death of the deceaſed 
Plow.281, enter into the honſe where the deceaſed lived, and where he died, 
Bro. Ex*©- and where the goods are, and take them away and juſtifie it ; bnt he 
muſt do it within convenient and reaſonable time, as within thirty 
days after his death or thereabouts, and ina quiet and fair manner 
when the door is open, &-c. He may keep any of the goods of the 


cutor 129. 


Dicer 2. 
deceaſed, fo as he pay or lay out as much of his own money in and 


Plow.543, about the Adminiſtration of the ſame eſtate, He may if he wants 
"money to diſcharge Funerals, or pay Debts, ſell any of the Chattels 
real or perſonal whereof the deceaſed died poſſeſſed, and that al- 


beit the thing in particular be deviſed: As ifa man be poſſeſſed of a 


term of years inter alia, and deviſe the fametermto 7, the Exe- 


cutor or Adminiſtrator notwithſtanding this deviſe, may at any 


time before afſent given to the Legacy, it he have not aſſets to pay 
the debts,ſell this term and the Legatee is remedileſs. And ſo he may 


do alſo albeit there be enough beſides to pay the Debts and he have 


no need , but then inthis caſe the Legatee ſhall have ſome releif 
ina Court of Fquity againſt the Zxecutor or Admiriitrator for da- 
Plow. 184, Mages, but the ſale 1s unavoidable. An Executor or Adminifirator 
29% 2x, OY retain ſo much of the eſtate as to fatisiie his own debt firſt, if 
Legacies, he may pay them in what order he wil}, without danger 
ro himſelf or wrong to Creditors or Legataries. Andif he hath 
not enough, he may pay them in what order he wiil, Sur nor with- 
out danger to himſelf. But if any thing be due to himſelf, he 
may pay that hrſt of all ; and for others that are 1n equal degree, 
he may pay which of them he will trit, And for the Lepgataries, 
he may prefer which of them he will, or pay one of them |:s 
whole Legacy, and pay another a part of hs, or not pay kim any 
The ad- part of his Legacy, if there be no affets tod ic. Entan Execu- 
— 2 ng tor or Adminiſtrator may not fejil any thing that is given in 
dridge fpecial to a Lepatee tO pay another Legacy gtven to another Lega- 
Ketl"©93 tee, nor compel a Crediter or Legatee 19 take ſome of the poods 
27H.8.22 of the deceaſed fog his Deb: or Legacy wizether he will cr no, nor 
Pow-525+ deviſe the goods he hath as Executor or as Adminiſtrator, neither 
can Executors or Adminiitrators make divition of the goods a- 
monglt thern, 

AnlInfan: that is an Executor, «fter the time he4s conabl?, hath 
as much power as another Executor of full ace , ſor j.c may fell 
the Goods, receive D:bts, and make Releaſes for the moneys 32 
doth receive, aflent to a Legacy when Debts are paid, fue, and be 
ſued, #5 another Executor, And he is onely diſabled to do any 
thing to hurt himſcIf ; And therefore if he relzafe a Debt betorehe 
receive it, the Releaſe is- void, and if he aflent to a Legacy be- 


fore the Debts are paid, the aſſert is void; and it he do any _ 
4 ct: 


£045.29, 


any be due unto him. And if he have enough to pay all the Debrs and: 


475 


Infane-: 


w 
T 
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a&t which will be a waſting of the goods inan Ex:cutor that'is of 
fyll age, it ſhall not binde him. And it ſeems that howſoever an _—_ F: 
- - a5 ! 
Infant Executor aſter ſeventeen years of age may ſell any of the þ, Jukice 


Chactels perſonal he hath as Executor, yer that afcer his age of ſe- —— 


venteen years and 5efore he 5 ONE and WEAY Tears of age, thar he 112es 21)ac. 
cannot ſell a T.eate for years he hatit in tae right of his Executorſhip, 
buc that ſuch ſale 15 void. | 

A wom:n covert that hath a Hushard, andisan Executrix MAY Bro. Exe. 


Woman © oo» 


; w 1 _ = V A - vw A Þ » mp ST > F% hy . a; 2 b % 
vert. do any lawful 2& as enother Executor may GO, but ſhe may not do cuter 198, 
: , þ —_ Ge v © | = ge, 4 *. : % bs p 132, 
anv i5:no to. preigdice her Husdind, as releale a Dedt before it be ft: £xe- 


paid, aſ-zcro or deliver a Legacy before the debts be paid, or the <vcor 55. 
U, J« 2 P 


like : anc vert the Husb3 nd himielt may do fo. 
27. The office, The office 304 Luty in genera) of an_=Executor or Acminiſtrator Co.8 133 
"duty, charge is, to diſpoſe all the 21) are of the deceaſed wherewith he hath to do, 2005 
of an Execu- 1, Truly notto convertany cf 1t to his own uſe, but to the uſ- and Plow.$4% 
toror Admi- þeft advantage of the deceaſed, nor to labor by any uncu2 practiſe Nv *+ 
niſtrator , and = ee PRC iis i” . 
of the Orina- OT Mears to hinder any Creator of Þis debt. 2. Lawfully, 
ry. to pay Debts and Lepacies in that orcer the Law preſcribeth. 
3. Dil.gently,q#ia negl:genria [immer habit comirem in{ertunium ; DUt 
Firtin the More particularly, The firtt duty or care of an Executor or Ad.- 
Funerals, miniſtrator after he hath taken upon im the charge of the Admi- 
ſtration of the Goods and Chattels of thececeated ater the goods 
arelaidup, is to ſce the body of the deceaſed laudably interred ac- 
cording to his rank and quality, wherein let che Executor or Ad- 
miniſtrator take this caution by the way, not to exceed in Fune- 
ral pomp, eſpecially if it be ſo that theeſtate will ſcarcely reach 
to pay the debts, for let his expences be what they will, the [ndges 
(who in this are to determine what thall be allowed ) w'!] allow 
what they pleaſe, and they are pleaſed in ſuch caſes to ajlow but a 
ſmall matter; and whatſoever the Executor or Adminiltrator doth 
layout more, he mutt bear out of his own eſtate, if he have not 
« 4-aag | enough beſides to pay the debts. The ſecond duty and care muſt be pes 
ventory, £9 make an Inventory, z. a Schedule containing a rue and perfect 5t.28s.s 
deſcription of all the goods and chatteis of the deceaſed a: tive time Go —_ 
of his death, as of his Wares, Merchandizes, Emblements and che « ie6.5,7, 
like, with their apprizement and valne, 2nd of none elſe and of all %%'* 
Debts due to himand from him. And chis mult be made by and 
before two of the Creditors or Legacaries 6i the deceaſed ( if rhere 
be any ſuch, and they will doit ) and two others, or in caſe the 
refuſe, by ard before two othcr men of the honeſt neighbors. And 
herein let the Executor or Adminiſtrator take this caution Þy the 
v/2y.not to intermedle with the goods before he hath done this. for 
howſoever he may do any a& as Executor before the inventory be 
made yet the Ordinary may puniſh this upon him except u þ- done 
with the Ordinaries licence, who 1a this caſe may give wit crime 
he 
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he will for the doing of it, anduatil the Tnventory be made and 
ut in, it ſhall be preſumed againii the Executor or Adminiſtrator 
that he hath Aſſets in his hands to pay al! men , and beſides, until 
this be done he cannot dedu& to fatishe His own debt firſt, and 
bar other men by Plea. But of the otherſide, when he hach made 
and exhibited a true and perfe& Inventory of all the Goods and 
Chattels, it ſhall be preſumed againſt him chat he hath ſo much as 
is contained in the Inventory and no more, unleſs more can be pro. 
Ste Pro- ved by Witneſſes 3. The third thing whereof the Executor or 


6572 


Thirdly in 


bare Bra A Jrniniſtrator is to take care, is to prove the Will if there be any : Probate of the 


at. Numb, ; 
And this the Ordinary will compel him to do, but otherwiſe he yyj1. 


may do any thing as Executor, fave only ſue Actions as well before 


C P -Þ 88. oy n F 
— Probate as after. 4. The fourth thing whereot the Executor or Ad- pqurthly, in 


PiGW. i $ 4+ 


9PM miniſtrator mult take care, isto fell and make money of the Goods payment of 
ner $9- : - 
Goat «5 and Chatrels, and to reccive the Debts due to the deceaſed, and then Pebts and Le- 


75717» tO pay the Debts and Legacies due to the Creditors and Legataries 
70. &o . 
Scat. 33 H- 


gacics; and 


wary 5: * the order of 
wherein the Executor or Adminiſtrator mult be very cautious and payment of 


5. £4p 39+ wary: And for this purpoſe let him obſerve, That all the Debts Debrs and Le 


CO. J-4 ®- . . , , . 
4. £3.59, mult bepaid before any Legacies be paid or delivered; andif there gacics. 


59. 8.432: be nit enough beſides to pay the Debts, anything given by way of 


Lzier 232+ 

'2. 21k, Ieg1CY May be {old to make money to pay the Debts, and the Lega- 
+21.  taries mult loſe their Legacies, for Legatarii con:eraunt de lucre 
wIY. Ec, _= ; 

83.172, Caplanao, Creattores autem de damno vitandc. And in PAaymenc 


Co.8.132- of debts this decorum n uſt be obſerved, 3. Amongſt perſons that 
1ow-279, are Creditors, the Execuior or Adminiſtrator himſelf ſhall be pre- 
one ferred, ſo that if any Debt be due to him he may deduct co fatishe 
cutor.:ozs himſelf frit, albeit others loſe their whole Debt thereby, and e- 
X:tw. 74. ſpecially then when his Debt is in equal degree with other Debts, 
2. After the Executor or Adminiſtrator is ſerved and fatishted his 
Debt then the King ts to be preferred, ſo that if there be any Debt 
ne to him, and he begin his Suit for it before any other man can 
cert a Judgment for his Debt agaiaſt the Executor or Adminiſtrator, 
his debt ſhall be paid before any others, 3. After the King is fer- 
ved and ſatisfied his Debt, then the Debts of common perſons muſt 
be pared And theſe aifo mult be paid in this order er manner : 
1- The Debts due by Record by any Judgement had againſt the 
deceaſed in any Judicial proceeding in any Court of Record. 2.The 
Debts due by Statutes or Recognizances entred into by the de- 
ceaſed), for the Debts due upon Judgements muſt be farisfied before 
theſe, ſic judicinm prims vel poſtering. 3,The debts due by Obligations 
and penal and ſingle Bills, for cheſe are in equal degree, and theſe 
are to be paid after Statutes and Recognizances. And yet if che 
Statute or Recognizance be onely for performance of Covenants, 
and no Covenant is broken, an Obligation for the payment of pre- 
{ent money ſhall be diſcharged before it. 4, The Debts due for 
Rent . 


A Teſtament. Chap.2z. 
: rent upon Leaſ.s of land, or grants of Rents; but ſome fay 
that Debts due for Rent in the Teſtators kfe time { be the rent 
reſerved upon Leaſes made by, or without Deed for years, or at 
will) are in equality of degree with Debts due upon eſpecialties. 
5- Ihe debts due for ſervants wages and Work men. 6. The debts 
due upon Shop books and verbal contracts: and yer it is faid 
by ſome, That Legacies are to be paid before debts due by Shop- 
| books, Bills unſealed, or Contracts by word, © xd non credo. And 
amorglt debts allo that are in an equality of degree, thoſe that are 
due are to be paid betore thoſe that are not due, and thoſe whoſe 
day of payment is already c- me before thoſe whoſe Cay of pay- 

ment is not yet come: And yet 1t the Creditor whoſe day of pay- 
- ment is already come , do not ſue for his debt, until his debt whoſe 

day of payment 1s at a Cay to come, become due, the Executor or 

Adminifiracor may { tishe which of them he will firſt. And a- 

mons{t debts that are due and already to be paid, thoſe that are firſt 
ſued for, are to be firtt paid ; Or if the Creditors begin their ſuits 

rogether, the Executor or Adminiſtrator may pay which he will of 
them firlt, and to pay debts 1n any other order is dangerous: And 
therefore for the purpoſe, if the deceaſed owe two ſeveral debts 
of Ten pounds a piece to two ſeveral Creditors by ſeveral Obli- 
gations, and the Executor or Adminiſtrator hath enough onely to 
pay one of them, he char can firſt get Judgement and Execution 
ſhall fr{t be ſatisfied , and it che Executor or Adminiſtrator do af- 
terwards pay the other his debr, he muſt ſatisfie the firſt out of his 
owneſtate. If one that hath a debt dueto him from the deceaſed 
upon a ſimplz Contract, or the like, ſue the Executor or Admi- 
niſtrator for it, and there be debts due to others upon Bonds and 

Bills unſatisfied , inthis caſe the Execucor or Adminiſtrator may 
not pay this debt, nor may he ſuffer the Plaintiff to recover in his 
Aion; forif he do, and he have not Aſſets belides to ſatisfie 
the debts due upon Bills and Bonds, he muſt fatistie ſo much out 
of his own eſtate as he hath ſo paid, or ſuffered to be recovered 
from him; for in the cafe of an Action brought, he is to plead and 
to ſet forth theſe debts upon Eſpecialcies, and to ſay that he hath no 
more but what is ſuffictent to fatisfie them, cc. and thereby he 
ſhall bar the Plaintiff in his Action Inlike mana«rit is, if one 
that hath a debt due to him from the deceaſed upon an Obligation, 
ſue the Executor or Adminiftr.tor thereupon, and there be debts 
due to others upon Judgements, Statutes or Recognizances and the 
Executor or Adminiſtrator ſuffer the Plaintiff to recover the debt 
due upon the Obligation for want of pleading the Judgements, &-c. 
or doth voluntarily pay that debt, and he hath not Aſets beſides 
co pay the debts due upon Judgements, c. in this caſe, he muſt 
pay ſo much out of his own Eſtate towards the fatisfaQion - 

; ne 
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the ſaid debts due upon Judgements, ce. as he hath paid of the debt 
due upon the Obligation. Burt here it muſt be noted chat no Judpe- 
ment or Statute that is diſcharged, or is left and ſuffered to lie © 
by agreement to bar others of their Debts, ſhall be any bar to 
others that ſue for their due Debts upon Obligations, &-c. and 
therefore if any Executor or Adminiſtrator ſhall plead any ſuch 
Judgement, &c. in bar of any other Debt fued for by any other 
Creditor , the Creditor may by ſpecial pleading ſet forth this mat. 
ter of Covin, and avoid the plea and bar of the Exectttor or Ad- 
miniſtrator. If one Creditor whoſe debt is in equal degree and 
preſently due and to be paid, begin a ſuit againſt che Executor or 
Adminiſtrator for his debt, and he hath notice that the Suit is 
begun againſt him, or the Action is laid in the County where 
the Executor or Adminiſtrator doth dwell, or (as ſome have ſaid) 
in Londoy, ( in both which caſes, it ſeems he is bouad to take no- 
tice thereof at his peril ) and after this Suit begun, hedoth mike 
voluntary payment of another Debt in equal depree in all re- 
ſpe&s for which no Suit 1s begun, this is a devaſtavsr in the Exe- 
cutor or Adminiſtrator, and if ke have not Aſſets to fatisfi: him 
who began his Suit firſt , he ſhall be compelled to fatisfie ſo much 
thereof as he doth voluntarily pay to the other, and that out of his 
own eſtate: Andyet an Executor or Adminiſtrator may make vo- 
luntary payment of any debt due by Record, as by Jud; ment, © ta- 
tute, &c. after ſich a Suit begun and juſithe it. If two Credt- 
tors in equa] depree to I] purpoſes begin to ſue for their debts at 
one time; in this caſe the Execut r or Admimitrator cannot 
ſafely make voluntary payment to either of them, unleſs he have 
enough to pay them both ; bur his ſafe(t way is to pay his firſt, that 
in a due and legal proceeding (tor he may not covinouſly help 
one of them to a Judgement ſooner ) can Arit recover it by Judge- 
ment and execution: And yet if in chis cafe no Suit be þ gun, the 
Executor or Adminiſtrator may make voluntary payment to ei- 
ther of them in equal degree of his whole debt, alb-it he have - 
ro Afﬀſets left to pay unto the other any part of his debr. If 4 
and B be two Creditors in equal degree, and A begin his Suit 
frſt, and afcer B doth begin his Suit , and it happened that B 
bona fide without any Covin or agreement betwcen him and the 
Executor or Adminiitrator, doth get judgement and execution 
firſt, inthiscaſ2 the Executor or Adminiitrazor may mike pay- 
ment to B firſt of all. Butif the Fxecutor or Adminiſtrator doth 
by any covin and agreement he!p Z to his Judgement and execu- Coyias :1 
tion firſt, and by this means he is firſt ſatisfied, .. if there be not 
enough left to ſatislie 4, he muſt fatishe him out of his own e. 
ſtate. If rwo Suits begin at ovabout one time upon two ſeveral | 
Obligations, and the. Executor is torced to plead to them both bee | 

| tore 


Covin. 


na1 4Qan 


A Teſtament. 
- fore either of them hath a Judgement, ſo that he cannot plead 
the Judgement that the other hath againſt him, and he hath not 
- Aſſets 'to ſatishe both the Debrs ſued for, and after the Plaintiffs 
in both the Suits ger judgement and execution, Yxere what the 
Executor or Adminiſtrator may do inthis caſe : And here note by 
'the way, that it is policy for a Creditor that hath cauſe to ſue an 
Executor or Adminiſtrator, to be doing betimes, and to get Judge- 
ment and execution afſoon as he may, for it falleth out in this caſe, 
Thar he thar doth firſt come ſhall be firſt ſerved : After all the 
Debts are paid in ſuch order and manner as before, then is the 
Executor or Adminiſtrator to pay and to deliver the Legacies : a and 
herein the Executor may preter himſelf fo, thatif any Legacy be 
pivento him, he may detain and dedudt it, albeit there be nothing 
left ro diſcna rge the Legacies given to others: And after he hath fa- 
tisfed Þ: mſelf, he may farishe and deliver what Legacies he will, 
2lbeic chere be not enough to ſatishe all the Legatees; or he may 
pay to each of the Legatees a part of their Legacy, and deduRt a 
part out of voy Legacy where there is not enough to ſatishe all 
the Legacies: But if any particular thing, asa L. eaſe, or a Horſe, 
or the like be given ; this muſt be deliv ered accor dingly, and may 
not be ſold by the executor or adminiſtrator to pay others all or any 
part of their Legacies And if there be enough to pay all the Le- 
Sacies, they mult be paid all according to the Will; and it is faid by 
ſome, thatif an ex-cutor or adminiſtrator make no Inventory of 
the g00ds. that he muſt pay all the Legacies whether he have Aſſets 
$-24gh mn ma* or not. Thelaſt thing an executor or admtailtrator is to take care of, 
king an AC- jc to make an account (for it is held that an executor at adminiſtra. 
COUNT. , ' - 
ror is not bound in Law or Conſctence to make reltitution for perſo- 
od wrongs) wherein this is to be known That the Ordinary may 
if he will call the executor or adminiſtrator to account concerning 
the goods and chattels of the deceaſed either generally or particu- 
larly as the caſe requireth; and that with or without the Creditors 
or Legataries inſtigation, within a year or whattime he will , unto 
which account he may call all the Creditors and Legataries, and 
therein the executor or adminiltrater muſt ſhew what he hath re. 
ceived, and what he hath laid out, and prove it in {uch fort as the 
Ordinary ſhall like : Andthen if it be found he hath faithfully and 
fally adminiſtred, the Ordinary may acquit him of the burthen, and 
then he 1s diſcharged of all Suits in the Spiritual Court; br: this ac- 
count and diſcharge will nor help nor avail him at all £0 diſcharge 
him of Suits ar the Commoun Law, 

The Office and duty of the Ordinary aft 
perſon within his Dioceſs, 1s, if he hear of ln Will made, 
any Execur-.. *ppointed, to cite the Executor, and to compel him x 
#a come 1” 
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Bro.Exe- the adminiſtration of the good, or to refuſe it: and if the Executor 
cutor. 90s j : : 

Teſtament refuſe, or if there be a Will made and no Executor appointed, the 
ne — Ordinary muſt commit the Adminiſtration cxm teſtamento annexs to 
 13£4.1.29, whom he ſhall think fir, and take Bond of the Adminiſtrator to per- 
2: H.5.25 form the Will, Andif there be no Will made, he is to grant the 

Adminiſtration of the goods to the aext of kin, if he or they require 
it; and if not, to whomſoever beſides ſhall deſire it , or if no body 
ſeek it, he may grant Letters to whom he will ad collegendum boxa de- 
fant, and thereby take the goods of the deceaſed into his own 
hands: and then it ſeems he is to pay therewith the Debts and Le- 
vacies of the deceaſed,jfo far as the ſame will reach, in ſuch order as 
the Executor or Adminiſtrator is to pay them. See more of this que 
{tion in Numb 29.»fr 4. 

An Executor or Adminiſtrator regularly ſhall charge others for 28. where ana - 
any debt or duty due to the deceaſed, as the deceaſed himſelf might how an Exe- 
have done; and the ſame aRions the deceaſed might have had, the <utor or Ad- 
ſame Acions for the moſt part the Executor or Adminiſtrator erg 
xg may have alſo: And therefore he may have an * AQion of Ac- hes 
b f.N.B. count, Pan Action of T relpals de benis aſportatis in vita Teſtatoris, ſped of the e- 
-Dier ;22, ©an Action of Debt againlt a Goaler upon the eſcape of a priſo - ſtate ofthe de- 
dcor.41. ner, da Writ of Error upon the Statute cF 27 Eliz. © an attaint up- cated, and 
e Co.6.3c. 1 the Statute of 22 H. 9. a Writ of reſtitution upon the Statute what actions 
f Co. 3.86. : and remedy 

of 21 H.8. fan Aion upon the caſe upon the aſſump of the Te- he may have 
£ v3? E: ator, f an [ndempritare nominis when the deccaſeds goodsare taken againſt others, 
bBro.Exe- upon an Qut-liwry againſt another man of his name, h an Aion of and what nor, 
or Covenant for breach of a Covenant made to the deceaſed, i an 3% how. 
Action upon the caſe upon the Trover and Converſion of the goods 
4.7 H.4.6. of the Teſtator, * an Ejetoxe firme for an Ejetment of the Teltator 
1 co.4.5c. out of a Term, an Aion of Debt for the Rent behinde in thellife 
»B:0.:xe- time of the deceaſed. man Action of Debt for the arrearages of an 
"Bo Exc. Annuity due to the Teſtator in his life time, n and a Raviſhment or 
cutor 822. Ejectment of guard for a wrong done to the deceaſed, ® But an 
*-+22! Executor or Adminiſtrator ſhall not charge another! or have any 
A&ion againſt him for a perſonal wrong done to the Teſtator , 
when the wrong done to his perſon or that which is his, is of that 
nature as for which damages onely are to be recovered: And 
therefore an Executor or Adminiſtrator cannot ſue another for the 
beating or wounding of the deceaſed, or for a Treſpaſs done to him 
in his catte), graſs or corn, or for waſte done by his Tenant in 
his Lands; for theſe are faid ro be perſonal Actions which die with 
the perſon, according £0 the rule, Ao perſenalis moritur cum pere 
ON A+ 
6 = Th j If the Teſtament be kept from the Executor, he may have re- 
+2” medy to recover it in the Spiritual-Court : So if the goods of the 
deceaſed be kept from him, he may ſue there for them if he will, or 


1 I 1 he 


> 
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he may fue in any Court of Common Law. And if there be a 
Will, and an Executor made, or two Adminiſttations granted 


together, he that is rightful Executor or Adminiſtrator may 
lue the wrongful Adminittrator for the goods in his cuſtody. 


x one grant a Rent out of his land for life, provided that it ſhall ©*+ v#er 


not charge his perſon,and the rent is behind, and the Grantee dieth, A 


in this caſe the Executor or Adminiſtrator of the Grantee may have 
an action of debt for thele arrearages. | 
If any rent or arrearages of rent be due to me upon a grant of rent Co.4.50: 
out 0f any land to me, or reſervation of rent upon any eſtate made gy 
by me of land ; intheſe caſes, my Executor or Adminiſtrator may 
have an act onof debt for this rent, or he may diſtrain for ir, ſo 
Jong asthe land chargeable with the rent, and out of which it doth 
Hue, is in his poſſeſſion that ought to pay it, or inthe poſſeſſion of 
any one that doth claim by or under him, 

If any of my houſhold ſervants.do convey away and eloin or de. $:e $t2.33- 
ftroy any of my goods, any Executor or Adminiſtratar may have a + 
ſpecial Commilſion our of the Chancery to enquire of, and to pu- 
niſh it. 


And in caſe where a man doth ſue as Executor or Admini. £9: 5. 3% 


0, Tels 


frators he muſt in his action name himſelf as he is, ;. e. if he be an paſs 346. 

Executor, he muſt name himſelf ſo, and ifan Adminiſtrator, he muſt Fitz. Exe- 

riame himſelf ſo: andif there be many Zxecutors, and ſome accept © © 

and ſome refuſe, 1t they bring any ation, they muſt be all named 

in the Writ: andyetif one Execntor have goodsin his poſſeſtion 

and he alone ſellchem, perhaps for this contract he may bring an 

aQion for the money in his own name, ſo allo if the goods be taken 

out of his pofleſiion alone, it is ſaid he alone may ſye for them : bur 

the ſafeſt way in thele caſes, isto ſue in the name of all the Execu- 

tors ; for the poſſeſlion of one of them is ſaid to be the poſſeſſion 

or all of them. 

An Executor or Adminiſtrator regularly ſhall be charged by co. ſuper 

<9. Where an Others, for any debt or duty due from the deceaſed, as the decea» £i*420>-5- 


. : , . ©” ah : 'Dier 14+ 
= Gs —_ ſed himſelf might have been charged in his life time , ſo far z;. 12. 


Miniſtraror- forth as he hath any of the ettate of the deceaſed to diſcharge the - qoay—oayes 


ſhall be char- ſame. And therefore if a man binde himſelf by Obligation or Co. hardened 


« ged by others, yenant to pay money or do any ſuch like thing, and do not binde 
_—_— -- his Executors or Adminiſtrators by name : in this caſe,the Executor 
Whos >< haq Or Adminiſtrator may be ſued and may be charged as far forth as if 
againſt him, they were named. And yet where the Covenant is but perſonal, as 
ar not. where one doth make a Leaſe for years, and the Leſſor doth Co- 
venant to pay the quit-rents, but he doth not ſay during the term, 
by this it ſeems the Executor or Adminiſtrator of the Leſſor 
ſhall not be charged. An Action of the caſe lyeth againſt him co.9.84. 
upon an Aſſumpſit or the ſimple contraQ of the Teſtator, oniegy Plow. t bs 
waCcte. 
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Chap.23. A Teſtament. 
F.N.3.12t where the ground of the 2Frumpfit is a true debt, a rationabsl3 parte 
3 H. 6.35. ponorwum lyeth againſt him, a Detinue lieth againſt him for the 
19:445 -oods delivered to the deceaſed, if the Executor or Adminiſtrator 
o ſtill continue the poſſeſlion of them : alſo an aRion of debt lieth 
againſt him for arrearages of account found upon the deceaſed be- 
' fore Auditors- 
eg The Executor or Adminiſtrator of the father that hath levied aid 
of his Tenant for the marriage of his daughter , and ſhall charged 
with it, and the daughter may ue for it. 
- F.N.B56, The Executor or Adminiſtrator of 2 Guardian in Chiyalry that 
doth commit waſte in the Wards lands, ſhall be charged and may be 
ſued by the Heir for 1, 
Co.5-12. If a man poſſeſſed of atermof years, deviſe it to another, and 
*%2+ the Executor or Adminiſtrator of the Deviſor before the aſſent to 
the Legacy, doth commit waſte in the Land in Leaſe, in this caſe, 
he ſhall be charged with, and may be ſued for this Waſte by him 
ig reverſion : But if the Executor dye, his Executor ſhall not be 
charged with it ; forit is a perſonal wrong that dieth with the 
perſon, : : 
Diec 370, If a Biſhop grant an annuity out of his lands to 7 F for life 
and die; in this caſe it ſeems the Executor or Adminiſtrator of the 
Biſhop ſhall be charged with the arrearages due in the Biſhops 
time. 
Bro. Exe- Tfa Leaſe for years be made rendring rent,and the rent is behinde 
. - and the Leſſee die; in this cafe the Executor or Adminiſtrator of 
"_ the Leſſee ſhall be charged for this rent. So alfo if Leſſee for years 
align over his intereſt and die, his Executor or Adminiſtrator ſhall 
be charged with the arrearages before the aſſignment, but not with 
any of thJarrearages due after the aſſignment. 
Bro. Exe" The Executor or Adminiſtrator of a Cuſtomer or Comptroller 
cuto* 157* ſhall be charged upon a Tail of the Exchequer, ſhewed to the 
Teſltator. 
Weſtm. 2 The Executor or Adminiſtrator ſhall be charged for a raviſhmenr 
c#p- 35 orejetment of Ward by the deceaſed, 
Tin, 7Ja, The Executor or Adminiſtrator may be charped in the Spiritual - 
B. Rs Court for Tythes due from the deceaſed : but he may not(as it ſeems) 
" beſuedin any Temporal Court for them, 
Cuiis 24 The Executor or Adminiſtrator of a man that recovereth a debt 
Jic-B.** upon a Judgement had by the deceaſed, ſhall be chargeable with re- 
{titution, if the Judgement be reverſed for error. 
co. 9. 89 AN Executor or Adminiſtrator ſhall not be charged for any per- 
£.x-3.7- ſonal wrong done by the deceaſed, and therefore no a&tion may be 
11H, 24k brought againſt him for any ſuch cauſe, as becauſe the deceaſed 
DES did burn the Deed of the Plaintiff, ſuffer a Priſoner at his Suir 
4 133 to eſcape, cut down his trees, eat up his graſs, beat or wound the 
' T2 I 13 be body 
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A - » +  bodyof thePlaintiff, defame bim in his name, or the like; forall © * 
theſe are ſaid to be perſonal ARionsthat Yie with the perſon, nei- 
ther is there any r2medy to be had againſt the Executor or Admini. 
ſtrator in equity in theſe caſes, neither ſhall he be charged in an 
ation of accompt, for any receit or occupation by the deceaſed. 
And yet perhaps an action of the caſe may lie inthis caſe, neither 
will an action of debt lye againſt him upon the ſimple contra of _ 
the decaſed, but an ation of the caſe onely, Neither will an aQi- adjadge 
onlie againſt an Executor or Adminiſtrator upon anarbizrement DSL , 
made in the life time of the deceaſed, albeit it be made in writing, yers caſe. - 
Neither will any aCtion lie againſt an Executor or Adminiſtrator _ 
gs a , » 7 Jac, 
for coſts given in the Star-chamber or Chancery againſt the deceaſed B.R. per ; _ 
in a Suit there, but when the party dieth, the ſameis loſt : and mpg, 
where a man doth ſue an Executor or Adminiſtrator in a Suit, he 40. 
muſt charge him as heis, viz. if he be an Executor , he muſt ſue cyc;, 25; 
him by that name, if an Adminiſtrator, then by that name. And 136.156. 
where there be many Executors, and have all accepted, they mt = _ 
be all ſued ; but if ſome of them have refuſed perhaps the Suit may 
be good enough againſt the reſt.But otherwiſe one Executor cannot 
be charged without his companions, except it be inthe caſe of Sum- 
mons and Severance, and in ſome ſpecial caſe where one alone doth 
the wrong, and the like, as where one Executor alone doth detain 
the Deeds from the Heir, for in this caſe he alone may be charged. 
See more infra at Namb.39. | 
30.What at All ſthe Executors wherethere be more then one, be they never 21E9.4.z5 , 
one Executor ſy many, in the eye of the Law are but as one man; in which Sr igngh 
or Adminiſtra reſpe& the Law doth eſteem moſt a&s done by or*to any one Bco- exec, 


tor alone ma; 66.20. 6c. 
do:and 994 of them , as aAs done by or to all of them. And therefore > ay 


thea&or 1a. the poſleſlion of one of them of the Goods and Chattels of the Fitz. Ex-- 
ches of one deceaſed is eſteemed the poſſeſſion of ther: all : payment of 
May prejudice Debts by or to one of them, is eſteemed a payment by or to 


---n bygavry them all: The Sale or Gift of one of them of the Goods and 


where not, | 
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Chattels of the deceaſed, is the Sale and Cf of ther all : a Releaſe 

made by or tooneof them, isa Releaſe inade by or to them all : 
and the afſent of one of them to a Legacy, the aſſent of them all. 

And therefore if there be two Executors, and one of them de- Adiud 

| ES OS | ET ge 
liver up the Obligation to the Debtor whereby he is bound, the 0- w, 39.45 
ther Executor ſhall not recover him ina Detinue. So if two Exe- £1iz1br: 
cutors have Lands and Goods in execution. and one of them releaſe 

all his intereſt, this is a total diſcharge of the Execution. And yet crom,Jur; 
if inchis caſe there be any practiſe. between the Executor and the 53; _. 
Creditor in this matter, and there be no Aſſets beſides to pay all * 
the Debts and Legacies, here perhaps the other Executor may have 
remedy in equity againſt his Co-executor and the Creditor. But 
bow the Law 13 of Adminiſtrators, quare, for ſomethink that one 

= | 7 of 


Chap. 23. A Teſtament. as 485 
of them alſo may ſell goods, releaſe debts, plead to atiors or the 
like, without the other. 
Dier 210. [fone Executor atturn to the grant of a reverſion, ora rent; 
Co.4-31. "x" . pr 
Addition ENS 1Sas good as if they did all atturn and binde all thereft, 2s in 
4 44Y caſc of aſl. nts to a Legacy ; for inthis cale the aflent will binde the 
reſt, albeit there be not enough to pay the debts belides the Lepacy 
given away by aſſent, but his aſſent will not hurt his Co-executors 
ina Devaſtavit- 
Co.9.58: Jf one Executor appear to an ation ſucd arainitthem all, or 
plead a Plea to it; this for the moſt part ſhall be ſz1d ro be the appear- 
ance and Pl:a of them all, and ſhall binde the ret. 
Dier 319 If two Executors lue together, and one of them 1s ſummoned and 
16H, 9.4. ſevered ; in this caſe he that is ſummoned may beiore j}udgmear re. 
leaſe the duty, but if the other proſecute to Judgement frit, and 
then he chat is ſevered acknowledge ſatisfaction, this will not bene- 
fir the Defendant, nor bar the reſt that are Plaintiffs inthe Judge« 
ment. And if three E xecutors ſue,and two are ſummoned and ſever- 
ed,and the three recover and dye, in this caſe the other two ſhall 
have execution, See more at Numb. 27. /npra. 
-\* 2=3omY One Executor or Adminiſtrator cannot give orfell any of the 31. What a& 
Plow-343z. Goods or Chattels of the deceaſed to another Execucor or Admint. 22< Execuror 
Fi z-Exe-® ſtrator; and therefore they may not makedivilion of the goods my 
amonglt themſelves, and regularly one or them cannot ſue another whar remedy 
of them. And therefore if one keep, give. or {cl] all rhe goods, or ation one 
releaſe debts, or the like, in the dilturbance of the execucion of =Xecutor or 
the Will or due Adminiſtrat on of the eſtate; it ſeems the other AO 
hath no remedy againſt him, except it be in the caſe of Covin be 2ainſ ancche 
fore , But if all the reſidue of the goods and Chatrels after debts and or nor, 
Legacies paid be given to one of the Executors atone, ard afcer the * 
Debts and Legacies paid, the relt do detain it or any part of it from 
him; in this caſe perhaps he my have ſome remely againlt 
them. 
218.4.9z Tf the Debtor make his Credicor and another ts Ex:cutors, 
and the Credicor doth refuſe the Execu.orinip, and the otuer doth 
accept 1t, inthis caſe the Creditor may fue the Ex2cutor tor this 
debt: Bur if both prove the Will, an\ che Debcor ie, the ſur. 
viving Co-executor cannot ſue the Execucor of the Deocor tor tlis 
debt. And if one makea woman and two others bis Executors, 
and a Creditor before ſhe doth accept of che Executorſhip doth 
marry her; in this caſe he -may tue the other Execucors for 
this debe, but if ſhe have accepred of the Executorſh:p firit, 
Plow. $4t. C67! TF 4» 
Co.332e A Devaſtavitor waſte inan Fxecutor or Adminiſtrator is when 32.Dewaſtavir, 
75. he doth miſ-imploy the eſtate of the deceaſed, and miſdemean him- Ui. 
ow. — ſelf in the managing thereof againſt the trult repoſed in him. 
Kelw. 596. Iis And 
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ing of the 
gcods of rhe 
deceaſed by 
. an Exccutor 
er Admiri- 
ſtrator, and 
how he ſhall 
be charged 
thereupon, 
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What ſhall be And this may be done divers ways. As 1. When the Executor 
faid a Devaſta* or Adminiſtrator doth beſtow more upon the Funerals of the de. 
vit, and waſt- e:fed then is meet , having reſpet to his degree and eſtate. 


of debts, or the like, and pay ſo much of his own money as the 


A T eftament. Chap.2z. 


2. When hedoth pay Legacies in money, or aſſenr to Legacies 
given in other things before the debts are paid, and hath nor e- 

nough beſides to pay the debts. 3. When he doth not pay the debts 

in that order and manner as is before ſet down, but doth pay them 

firſt he ſhould pay laſt, and he hath not enongh to pay them all, 

4. When he doth releaſe a debt or duty due to the deceaſed before 

he doth receiveit, or when the goods of the deceaſed being taken 

from him, he doth releaſe to him that doth cake them the action 
whereby he may recover them. 5. When he doth fell the goods 

of the deceaſed much under vaiue, eſpecially if it be with Covin, 

as to his near Friends, to his own uſe, to have money under-hand, 

or the like : but otherwiſe to ſel[them under value, eſpecially where 

he cannot conveniently make more of them, is no waſte. All, .. 
rheſe and ſuch like as as theſe are ſaid to bea waſte in an Exe- co.5.32. 
cutor or Adminiſtrator ; and being diſcovered againſt him by the 214. of 
return of the Sheriff, ( or as ſome think by enquelt of office ) 7 
it will produce this effect, to make the Executor or Adminiſtrator 
chargable for ſo much as he hath miſ-imployed and waſted de bonus 

proprics, fothat any Creditor may charge him for the debt due to 

him from the Teſtator as for his own proper debt, and for ſo much 

the execution ſhall be made againſt him upon his own body, lands 

and goods; and yet ſo as one Executor or Adminiſtrator ſhall not ge -:0, 
be charged for the waſte of another, for if there be many Executcrs 298. &st,. 
and one of them onely doth commit the waſte, he onely ſhall be pu. ?* 
niſhed for the waſte. And the Executor or Adminiſtrator if he 

do commit a waſte in the gift or {le of goods,ſhall anſwer it alone : 

for he to whom the goods are given or ſold ſhall not be puniſhed 

for it, neither ſhall the Executor or Admini{trator of the Executor 

or Adminiſtracor be puniſhed for it after his death And howlo- ,,,,.,.. 
ever the Husband ſhall be charged with a Devaſtavi: for the waſte Co-5: 27. 
of himſelf or his wife where ſhe is an Executrix, whiles they both gx? **© 
tive together, yet if a woman Executrix take a Husband, and du- 
ring the marriage he or ſhe doth commit a waſte, and after ſhe die , 
in this caſe it feems the Husband ſhall not be charged tor the waſte 
himſelf or his wifedid : Sed qxere of this. Forif a void Admin'- 
tration be committed , and the Adminiſtrator do waſte the goods, 
and after the Adminiſtration 1s committed to another ; in this 
caſe the firſt Adminiſtrator may be charged by the Creditors for 
the waſte done in his time. But an Executor or Adminiſtrator may pjer 2.19; 
lawfully ſell or convert the goods of the deceaſed ro his own uſe, Plov.543- 
ſo as he convert the money to the uſe 0: the deceaſed, in payment 


Co.6.19, 


g 00ds 


Chap. 23. A Teſtament. 
g00ds ſo converted to his uſe are worth; and theſe aQts are not eſtee. 
med a waſte in him, Alſo he may ſell any ſpecial Legacy that is gi- 
ven, and this is no waſte in him, howbeit it is a wrong to the Lega- 
tee if there be Aſſets to pay the debts beſides, And when he hath e- 
'nough to pay all the Debts and Legacies,then he may diſpoſe of the 

Tom. oc Whole eſtate how he will without any prejudice to himſelf at all. 

the Law An Executor of his own wrong is one that is neither lawful Fxe- 33: Executor 

Ke19-59% cutor nor Adminiſtrator, and yet doth take upon to do and a ſuch w_ — 

Dier 105. things asare onely fit for and proper toan Executor or Adminiſtra- ſhal] be faid an 

-.7:"55- tor, asto tak* the Goods of the deceaſed into his own Poſſeſſion , be fo. And 

Bro. Exc pive and fell them, pay the debts of the deceaſed therewith, releaſe What ad ſhall 

euro? 192+ the debts due to the deceaſed , and the like. And a man may m—_ him ſo 
make himſelf ſuch an Executor by any ſuch intermedling with be phe 
the office and work of an Executor, as followeth: 1. By proving a& ſuch an 
the \Will with the money of the dead, but to prove another mans Execurormay 
Will ar my owncharge. will no mg e make me chargable as Execu- % and how 
ror of mine own wrong , then to bury the deceaſed in a decent =O = 

manner out of his own eſtate, 2, By a ſeizing, gaining, keeping nor, o 

and u{:ng of the Goods of the deceaſed as a mans own, eſpecially 

if he convert them to his own ule, fell, or otherwiſe diſpoſe 

them, andevery colour of title will not help in this caſe; for if a 

man make a Deed of pitt of all his Goods and Chattels to another, 

and dieth inteſtate, and this in truth is fraudulent and in truſt, and 

the Donee after the death of the Ponor doth diſpoſe of theſe 

Goods and Chattels as his own, inthis caſe andby this means 

he ſhall be eſteemed as Execuror of his own wrons. And yet if 

the Deed of gift be boys fiie in ſatisfaction of a jult debt, and the 

Goods be no more then the debr, it may be otherwiſe : But if the 

Goods be much more then the dedt, thereit ſeems it ſhall be . 

charged fo for the overplus, and that whether he have themin 

poſſetlion or not; and ſo wa- the opinion of Juſtice Foxes at Glog- 

ceſter Aſſizes, 9 Caro/. Tf the Ordinary grant Letters ad col- 

ligendum + «endutm the Goods of the deccaſed that are like to 

periſh, and 1.5 to whom the Letters are made, under colour there- 

of doth take and ſel} the Gy0ds;, hereby he may make himſelt 

chargable as Executor of his own wrong: For the Ordinary hath 

no ſuch power himſelf, and therefore he may not give that pow- 

Stat. 43E1. er to another. Tf a man thar is next of kin procure a Beggar, 

cap-8. ora ſtranger to tike out an Adminiſtration, and then to make 

him a Deed of gift of ail the Goods for a ſmall matter, he may be 

thus charged for the overplus of the worth of the Goods more 

Plich.7 J2- then he gave. So if a Debtor procure ſuch an Adminiſtration to be 

<hJuſife, taken out, and then pet a releaſe of his Debt from the Admi- 
niſtrator; this may make him chargable as Executor of his own 

wrong for ſo much as his Debt doth come unto, And yet a 

| I 1 4 man 


* deceaſed \ 


- wrong. 
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will not make me chargeable as Executor of my. own wrong. 


So if I do oneiy Jay up 


Chap. 23, 
Ac away bis own Goods that were in the hands of the 
eaſed without danger. And every kaving and poſſeſſion of the 
Goods of the deceafed will not make a man Executor of his own 


For if a man diein my houſe, and have Goods there 
--and ] keep them until I can be well diſcharged of them; this per chicr 


Trin 17Ja, 


Juſtice. 


the Goods of the deceaſed to preſerve co.5. 34. 


them in ſafety for him that ſhall have right to them, this will K»-62- 
make me no more chargeable, thenif I take an Inventory of all 


theGoods of tlie deceaſed, 


So if another man take the Goods 
of the deceaſed and ſeilcthem ro me, or give them to me ; how- 


ſoever this will make him chargable as Executor of his own wrong, 
yet this will not make me chargeable ſo, Neither will every diſpo- Kel 63.52. 
{ition of the Goods of the deceaſed make a man Executor of his 
own rirong , forif a man ſell ſome of the Goods of the deceaſed Uier 167. 
(wherethere is need) to help forward a decent Faneral of the Body 
of the deceaſed, this is no ſuch difpoſition as to make a man charge- Fitz. Exe- 
able thus. So if I deliver the Wife of the deceaſed her neceſſary 
wearing Apparrel, or if I be Wife to the deceaſed, and take it my 


ſelf, $o whereT take any of the deceaſed's Goods into my hands, 
by miſiake, ſuppoſing them to be my own, or under colour of 
Title; as when 1 have a good Deed of gift or ſale of thera withour 
any fraud or covin : or under a good authority, as when T take 
them upon a Warrant from the Sheriff that hath proceſs out of 
the Exchequer to take them, or as a Treſpaſlor onely, as when ] 
kill, or otherwiſe abuſe the Cattel, ſuch an intermeddling with the 
Goods of the deceaſed will not make a man chargeable as Executor 
of his own wrong, neither may I fo be charged in theſe caſes. 


33H.6.31, 
32 H. 6. 6, 


Cot. 34. 
20Ed.q.17 
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The third way by which a man may make himſelf chargeable ag ce we 


able ſo. 


» Executor of his own wrong, 1s by delivering of the Goods of the 
deceaſed to Creditors in ſatisfaction of their debts, or by ſelling 
any of the goods of the deceaſed to pay the debts of the deceaſed, 
8nd paying the ſame with the money made thereof, but to pay the 
deceaſec's Cebt with a mans own money will not make him charge- 
The fourth way. by which a man may 


make himſelf fo 


cbarpable, 1s by receiving any of the debts due to the deceaſed. 
The hfch way by which a man may make himſelf chargeable ſo, is pic; 156, 
by releaſing any debts or cutfes due tothe deceaſed. The ſixth 
way by celiverings any Legacies given by the deceaſed in kinde: 
or by paying any Legacies except it be with a mans own money, 
The- ſeventh way, by taking a mans Legacy given to him before 
the- Executor have accepted of the Executorſhip, and aſfſented to 


caſes 


cafe bCs 
fore. 


Dier idems 


the Legacy The eighth way, by ſuing as Executor to the deceaſed , 
for any cebt due to the deceaſed. And the ninth way,by taking Won 
him40 fell che Lards of the deceaſed as his Executor. In all theſe 


UMI - T 
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an Executor of his own wrong : So that if an Executor after he 
Pier 105. hath legally waived the Executorſhip, or an Adminiſtracor after his 
Adminiſtration is repealed and revok:d, intermeddle with the eſtate 
inany ſuch manner, he may be charged as Executor of. his own 
Dier 165. wrong. And ifa woman take more of her wearing apparel then is 
$3-0-31- neceſſary and convenient for one of her rank and condition, wichout 


Legacy of the Husband, and licenſe of the Executor, ſae maybe. 


charged thus. 

Dier 255, Andifa man under colour of an Adminiſtration that is not good, 

_— or of a Commiſſion ad coligendum bona defuniti that is not good, 
or of a Will when in truch there is non? at all, or no good Will, do 
take upon him to intermeddle with the goods, and to diſpoſe of 
the eſtate in manner as aforeſaid, by this means he may make himſelf 
chargable thus. And in theſe caſes and by theſe means ſuch perſons 

that do ſo intermeddle, do make themſelves to be accounted in 

RO Law, Executors; but Executors by wrong onely, and not Executors 

plow.,4s, By Tight, And therefore ſuch perſons have not the favor nor 

145 power of lawful Executors, as to bring any Action for Debt due 

33-63% tothe deceaſed, to deduct and pay chnakive any debt due to them- 

Dier 210, ſelves firit of all, and to bar other Creditors and the like. And 

Plow.184. for ſo much as they have ſo diſpoſed and miſ.imployed, and no 

© 53+ more they make themſelves chargeable to any Creditor or Le- 
catee of the deceaſed that ſhall ſue them as far forch as a lawrul 
Executor is chargable. And albeit, he that doth thus be a Credi. 
tor, yet this will not help: him; for a Creditor may not enter upon 
the Goods of the deceaſed, and pay himſelf firſt; and if he do fo, if 
there bea lawful Executor or Adminiſtrator made, he may ſue the 
Creditor ; andif there be no Executor or Adminiſtrator made, the 
Creditor may by this means make himſelf chargeable to other 
Creditors, as Executor of his own wrong. for ſo much as he hath 

©. ., takeninto his own hands: And then a min ſhall be charged the 
46.33. ; 

Kelw.59s rather in theſe caſes, and by this means when there is no Executor 
made; or if there be an Executor mide, when he doth refuſe to 
take upon him the Executorſhip, nor any Adminiſtration granted : 
for when a man dieth inteltate, and a ſtranger taketh and uſech the 
£00ds of the deceaſed as his own, albeit he pay no Dedc or Legacy, 
nor do any other a&t as Executor, yet whea no ocher man takech 
upon him the Adminiſtration, this interm2dling ſhill mak? him 
chargeable as Executor of his own wrons : for in chat caſe the Cre- 
dicor hath no other remedy : But in caſe where there is an Execu- 
tor made, an1 he doth prove the Teftament, and doth takz upon 
him the Adminiſtration of the goods,and then a ſtranger takerh our 
of the hands of this Executor, or getteth into his ovn hands. all or 


fome of the goods of the deceaſed, and uſzch them as his own, 


this ; 


caſes, and by all theſe and ſuch like means, a man may make himſelf 


489 


$4. Admini- 


TR of Teftament. 


this will aot make this ſtranger Executor- of his own wrong, for 
now there isa lawful Executor againſt whom the Creditor may have 
his remed', and tae Executor ſhall have his remedy for theſe goods 
acainſt rhe ſtranger, tor they are and ſhall be accounted Aſſers 1n the 
hands of the Execucor till, notwithſtanding the {ranger hath che 
poſſeſſion ofchem : And yet inthis ca e alſo where there is a righc- 
ful Executor if a {tranger ſhall take the g90ds 1nto his hands, claim 
to be Executor, pay debts and Legacies, and receive debts, and in- 
rermeddle as an Executor, in this caſe, perhaps, and by this ex- 
preſs Adminiltration as Executor, he may be charged as Executor of 
his own wrong, albeit there be a lawful Executor: Andif a man 
die Inteſtate, and a ſtranger intermeddle with the eſtate as before, 
and then the Adminiſtration is granted to another , in this cafe, the 
ſtranger may be charged by any Creditor or Legatee as Fxecutor 
of his own wrong, tor his intermeddling before the Adminiſtration 
cranted,for the rightful #xecutor or Adminiſtrator ſhall be charged 
with no more then what doth come into his hands. And if an 
Adminiſtration be granted afterwards to any on? th t hath ſo inter- 
medled wich the goocs before, this will not purge the wrong done 
before ; and therefore in this cafe, a Creditor my charpe him as 
Executor of his own wrong, oras a lawful Adm niſtrator at his 
election. 

The Adminiſtrator dyrante minori atate is a ſpecial kinde of Ad. 


ſtraror aurarte miniſtrator,and 1s in caſe where an Infant under the age of ſeventeen 


minor &tate 
what he 1s, 
and his power, * 
and when it 


ſhall end, 


years ( for at that agean Tnfant is capable of an £xecutorſhip ) is 
made Executor, and the Adminiſtration of the goods { as the maner 
is in that caſe) is committed to one or more of the next friend or 
friends of the Infant during his minority, which is untill he be of the 
age of ſeventeen years, he that hath ſuch an Adminiſtration granted 
unto him, is ſuch an Adminiſtrator. And he is ſometimes general, 
i. when his adminiſtration is granted unto him without any words 
of limitation : and ſometimes ne is ſpecial, 5. e. when his Admini- 
{tration is granted to him ad ops & #/xm of the Infant onely. In 
the firſt caſe he hath as large a power as another adminiſirator hath, 
and therefore he may aſſent to a Legacy, albeit there be no aſſets to 
pay debts ; he may ſell any of the Goods or Chattels of the deceaſed, 
or give themaway, or thelike, as another Adminiſtrator may do. 
Bur in the laſt caſe it is orerwiſe, for ſuch a ſpecial Adminiſtra- 
tor can do little more then the.Ordinary himſelf, and therefore he 
may not ſell any of the Goods or C hattels of the deceaſed, except it 
be in caſe where they 4re like to periſh, for Funeral expences, or for 
payment of debts, ror may * 2afſent to a Legacy where there is not 


Aſſets to pay debts, ---. 4 nd is Adminiſtration is ipſo fatto deter- 
mined when the Exec'1' 5» doth come tothe age of ſeventeen years: 
and therefore i{ it be © :4:::-d ducing the minority of tour Executors, 


and 
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and one of them dye , or come to theage of ſeventeen years; now 1s 
the adminiſtration determined ; Ard if the Executor hea woman, 
and ſhe take a Husband that is ſeventeen years of age or upwards, in 
this caſe, it ſeems, the Adminiftrat'on is determined : And therefore 
alſo it is that if ſuch an Adminiſtration dxrante minors etate be 
granted after the Executor is ſeventeen years of age, the adminiſtra- 
tion is void 
48.7. 14 Ithath been held that the Ordinary after he hath granted the ad- a, Where an 
- go miniſtration of the goods of a man Inteſtate to another, may after- P — = 
34H.6.' 4- wards without cauſe revoke the ſame and grant it to another, at his gjmed by vers 
Bo aig Pleaſure : and that if the Ordinary grant Letters of Adminiſtration Ordinary may 
uiſt:at.7. to one, and after grant Letters of Adminiſtration to another,of the be afterwards 
goods of the ſame man, that hereby the ſecond Letters of Admini- — = 
{trationare ip/o fafo countermanded, albeit there be no words of (,;4 a reyoca. 
See the Revocation inthem, But it ſeems the Law is otherwiſe, and that tion of ſuch © 
3 a. 5. after the Ordinary hath granted the Adminiſtration according to anadminifra. 
co.6.18 the charge and direQion given him by the Statutes, that he cannot _— rack 
ofErcr.zs afterwards revoke it, and grant it to another without cauſe, 5.e. un- \_—. ma rm 
lefs che firſt Adminiſtration be illegally granted , as when it is hall Nand in 
Sranted to a ſtranger, and not to the next of Kinor the like, or. ferce cor nor. 
unleſs the firſt Adminiſtrator cannot or will not adminiſter ; for in 
theſe caſes he may without doubt grantthe Adminiſtration to an- 
other. And yet in theſecaſes, where there isa former Adminiſtration 
eranted regularly, all a&ts that the firſt Adminiſtrator doth law- 
tully execute and do as Adminiſtrator, as ſale of goods, payment, or 
2low.2$:, Teceipt of debts, making Releaſes, and the like, are good and ſhall 
Co. 6.1%,'9 Þinde the next and ſucceeding Adminiſtrator. And therefore, if the 
er 339. . . 
Ordinary after the death of a man inteſtate, doth grant the Admi. 
niltration of his goods to a ſtranger, and then the next of kin 
doth ſue by Citation to have it repealed and the firſt Adminiſtra- 
ror hanging that Suit in the Spiritual Court, doth fel! the goods of 
purpole to defeat the ſecond Adminiſtration, and after the tirfher- 
ters of Adminiſtration are revoked by ſentence, and the firffen- 
tence annulled,and the Adminiſtration is commitred to another, in 
this caſe, th? ſecond Adminiſtrator cannot recover theſe goods or 
have any remedy for them. And yet perhaps if there be any fraud in 
the caſe, an Executor may have relief upon the Statute of 13 E/iz. 
But if the firſt Suit and ſentence be by Appeal avoided, chen all 
that the firſt Adminiſtrator doth is void, andthe ſecond Admini- 
Co, 6. 19, {trator may recover the goods notwithſtanding the ſale : and if the 
firſt Adminiſtration be upon condition, all the a&ts the Adminiſtra- 
tor doth before the condition is broken, are good, and therefore 
if he give or ſell the goods , the ſubſequent Adnmnniſtrator cannot 
avoid it. 
Co.8.1;s, If a man dye Inteſtate and have not bona notabilia, and the 
Biſhop 


35, What a&ts 
done by one: 
Exccutor or 
Adminiſtrator 
may be avoid- 
ed by the ſub- 
ſequent Eve- 
cutor or Ad- 
miniſtrator, 
and what not, 


A Teſtament. 
Biſhop ofthe Dioceſs grant Letters of Admiriſtration to one, and 
after the Archbiſhop doth grant Letters of Adminiſtration to an. 


other, in this caſe the effe& of the firſt Adminiſtrtaion is {ſpended 
until the other be repealed and declared by ſentence to be void, 


Chap.23: 


If there be a Will, anditis concealed, and thereupon an Admini- p1ow +4: 
ſiration is granted, and after the Will is produced and proved, in 9H-5: 5: 


this caſe, the Adminiſtration is 5p/o fao determined, andall the 
aQs the Adminiltrator hath done ab 5nitio, are become void, See 
more in the next Queſtion. 

It a Will be made by an Ideot, and an Executor appointed there- 
in, and the Executor take upon him the Adminiſtration, and after 
the Will is avoided for the weakneſs of the Teſtator, in this caſe : 
it ſeems thar all the ats the Executor doth before the avoid. 
ance of the Will are good, and notto be avoided by the Admini- 
ſtrator. 

If there be a Will made, and an Executor appointed, and the 
Ordinary cite the Executor to come in and prove the Will, and he 
doth not come, and thereupon the Ordinary doth grant the admi- 
niſtration to another, in this caſe,all ats done by the Adminiſtra- 
cor are g00d, and ſhall bindethe Executor, if he may and ſhall 
afterwards take upon him the Executorſhip. But otherwiſe it is 
where the Ordinary doth grant the Adminiſtration before the Exe- 
cutor be cited to appear, or before the time given him to take upon 
him the Adminiltrariogsy for inthis caſe nothing that he doth ſhal| 
binde the Executor. 

When there is an Adminiſtration granted,and it isafterwards up” 
on a Suit by condition onely repealed ; in this caſe all acts done by 
the firſt Adminiſtrator are good and ſhall binde the ſubſequent Ad- 
miniſtrator. Bur in caſe where the firſt Adminiſtration is upon a 
Suit by appeal by ſentence annihilated and declared void, there all 
aQs done by the firſt Adminiitrator are void,and ſhall no: binde the 
ſubſequent Adminiſtrator : And therefore if the Ordinary of the 
DiocWe&rant an Adminiſtration that doth belong to the Metropoli- 
tan to grant (in which caſe the Adminiſtration is void ) all a&ts done 
by the Adminiltrator are void, and may be avoided by the ſucceed- 
10s Adminiſtration. But whenthe Adminiſtration doth belong to 
to the Ordinary of the Diocels to grant, and the Metropolican doth 
rent it (in which caſe it is onely violable) in that caſe,all as upon 
and by vertue of the trit Adminiſtration before the ſecond Admini- 
niſtration 1s granted, are good, 

If an Adminiſtration be granted to a i{tranger, and afterwards it 
is revoked and granted to the next of kin, inthis caſe, all lawſul 
a&ts done by the firſt Adminiſtrator before, and hanging the Suit,are 
good and unavoidable by the ſubſequent Adminiſtrator ; and yet 
perhaps if the firſt Adminiſtrator waſte the goods, it may be he 
may 
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may be charged for this by the ſubſequent Adminiſtrator, or by a 
Creditor. 
Plow.28:, Where the Executor by the Will is not to adminiſter untill-a 
233 ig, Certain time , in this caſe, the adminiſtration of the goods is to be 
34 H,6.14 granted until that time, and all a&ts done by ſuch an Adminiſtrator 
before that time are good and ſhall binde the Executor. So where 
an Executor is made, or an adminiſtration is granted upon conditi- 
on, which is after broken, ſo that the executorſhip or adminiſtration 
is determined, yetin this caſe, all as done by him before this time 
are good, 


48,7. 23a If there bea falſeanda true Will, and the Executor of the falſe - 
Plaw.282. Will prove the Will firſt, and afterwards the Executor of the true | 
Will doth diſprove and avoid the firſt Will, inthis caſe, he may - 


allo avoid all as the firſt Executor doth. 


Co, 13» 


The fame Bars and Pleas regularly, that a man may have -to 37, what ſhall 


Die 30.80 ations brought by the deceaſed himſelf in his life, a. man may have Þ< ſaid a good 


Co.3.132, tg bar the ARion and Suit of his Executor or Adminiſtrator after 7 in debr, 
or other Adti- 


on brought 

» by,or againſt 
Co.9. 108. aS Non eft fatum, Per Dureſſe, Non «Aſ[ampſit and the like, di- an Executor 
2 H:4-21- yers other Pleas and Bars to Actions in reſpe& of his Eſtate and YA 


134« : - 
= 4 PREY his death. But an Executor or adminiſtrator may have beſides the 


4.4.6, Jame Pleas and Bars to ARions the deceaſed might have had, 


condition as Executor or Adminiſtrator : For if he never meddle 
with the goods and chattels of the deceaſed, and yet be ſued as Exe- 
cutor or Adminiſtrator, he may plead Ne #nque, i.e. he did never 
intermeddle as Executor or Adminiſtrator ; and if this be found for 
him, this will bar the Plaintiff: And if he do intermeddle and 
take upon him the adminiſtration, he may plead, if the caſe be ſo, 
that he cannot recover the goods of the deceaſed ; for he ſhall be 
charged for no more then what he can pet in his poſſeſſion. Or he 
may plead-that he hath fully adminiſtred all the Goods and Chattels 
of the deceaſed, and hath nothing leſt to adminiſter, or he may 
plead, that he hath paid ſo much of his own money as the goods in 
hishands do amount unto, + Or if he be ſued for debts due by Otlt- 
Sations or ſuch like Eſpecialties entred into-by the deceafed, he 
may plead that there are debts due, and yet to pay on Judgements 
had again!t the deceaſed, or that there are debts due and yerto pay 
on Recognizances 0r Statutes entred into by the deceaſed, and thac 
he hath no morethen enough to ſatisfiethem : - Or, he may plead 
that there are Judgements had again(t him for vther debts of che de- 
ceaſed in equal degree with the debt ſued for, and that he has no 
more then enough to diſcharge them : ſo as theſe former debts, on, 
and for which theſe Judgements were bad, and Statutes given, be 
bona fide due, and the Judgements, Recognizances and Statures in- 
truth continued for the ſame; for if there be any fraud in the caſe, 
viz, that either the Judgements, Recognizances, or Statutes, were 
. at 
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at firſt entred into, or are afterwagds continued of purpoſe to de- 

ceive or delay others of cheir due debts, when either the debt is ſatil. 

fied, or compounded for leſs, or the like, in theſe caſes this Plea 

will nor ſerve ; but this matter being diſcloſed, by the Plaintiffs pleas 

ding, he will avoid it : And if he be ſued for a debt due upon a {im- 

ple Contra& or Promiſe of the Teltator, he may plead there are 

debts to pay, due by Obligatiors and other eſpecialties entred into 

by the deceaſed, and that he hath no more then-encugh to fatisfie 

thoſe debts, and this will bar the Plaintiffin his Aion: and theres 

foreif an Executor or Adminiſtrator pleada Judgement in bar of 

an action of Debt upon an Obligation, he muſt ſhew alſo that the 

Suit whereupon the Judgment was had, was upon an Obligation, for 
/if it were on a ſ1mple Contra, it is no bar. And if the Ezecutor 

be ſued for debt on an Obligation, he may plead he made volunta- 

ry payment of other Debts due upon Obligations, or gave new 
ſecurity for them in his own name before the Suit began, and that 

he hath no more then enough to ſatishe them. Bur to plead ſuch 2 
voluntary payment, or giving of new ſecurity after Suits begun vp- 

on thi- Obligation now in Suit, is no good plea, If an Action be 
brought againſt an Executor or Adminiſtrator on an Eſpecialty for 

money, it 1s no £00d plea for bar of this Aion to plead a Statute 

or Recognizance with Defeaſance to perform Covenants when 

there is no Covenant broken. Tf a Suit be againſt an Fxecutor Cuia Tr. 
or Adminiſtrator for a Legacy, it ſeems it is no good plea to 37 = 
plead a Bond with Condition for perforniazice of Covenants, 

or for the doing of any other collateral thing that is contin- 

gent onely, and not yet broken. It is no good plea in anaGion T;;, 5.4 
for an Executor or Adminiſtrator to ſay, that the deceaſed was £!iz.B.R, 


| outlawed. 
38.Whereand . An Executor or Adminiſtrator may make himſelf chargeable of 14.6. r2. 
in what Cale, his own goods, either by omiſfion,, as when he being ſued upon OPS. 


- + 1errull an Obligation, or the like, and there is a Judgement againſt him g,,g, 
ror ſhall be Or the deceaſed in force, and he hath but enough to ſatishe that 4 -3-i 
charged by his Judgement, and he doth not plead this in bar of the preſent ation, 870. exec. 
own ad or but doth ſuffer the Plaintiff to recover againſt him, in this eaſe 74" 195- 
corned _” he muſt -fatisfie this ſecond Debt out of his own eſtate : Or by a, as. 
* goods ; ang Commiſſion, and that either by doing, as when he doth any act gate 
where exccu- that isa waſte in him, and thereupon a Devaſtavit is returned curor 164 
tion ſhall be” againſt him, for inthis caſe he muſt anſwer ſo much as he hath 
de - Pr2pri- waſted out of his own eſtate: Or by ſaying, as when a Suit is a- 
3g -_—_ gainſt, and he doth plead ſuch a falſe plea therein as doth tend 
to the perpetual bar of the Plaintiff in the aRion, and yer it is of 
a thing that doth Te within his perfe&t knowledge. as when he 
doth plead he 1s not Executor, nor did ever adrniniſter as Execu- 
tor, and upon trial of this iſſue againſt him it be found he is a 
| TN bj rightful 
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rightful or wrongful-Executor in this caſe he muſt ſatisfie this 
Debt out of his own eſtate whether he have Aſſets or not, and 
the execution had upon the Judgement had in this Suit ſhall be 
de bong proprizs. And if an Executor or Adminiſtrator be ſued, 
and he plead to the Action plene admini ſftravit, and upon trial it 
15 found _ him, in this caſe if he have any of the goods of 
the deceaſed left in his hand , the execution ſhall be of them, but 
if he have none of the goods of the deceaſed left, the execution 
ſhall be, and he ſhall be charged for ſo much as is found to be in 
in his hands de boyz proprix. But where heis ſued upon a pro- 
miſe made by the Teſtator, and he plead »on aſſwmpſit toit, and 
where he is ſued upon a Deed mide by the Teſtator, and he plead 
0x eſt faftum tot, or the like, and theſe iſſues upon tryal are 
found againſt him, or when he ſhall confeſs the ation, or ſuffer 
a Judgement to go by default againſt him : or plead any vain plez, 
in all theſe caſes he ſhall not be chargeable of his own eſtate, neither 
ſhall the Judgement and Execution in theſe caſes be de bonss proprize, 
but de bonis Teſtatoris onely for the Debt, and de boris propriis for 
the coſts; and yet if an Executor or Adminiſtrator ſhall entreat a 
Creditor to forbear his Debt until a day, and then promiſe to 
pay him, by this promiſe he hath made himfelf chargeable as for 
his own debt, howbeit it ſhall be allowed him upon his account. 
Butinall theſe caſes, and ſuch like, where a man ſhall be charged 
of his own eſtate, and the execution ſhall be de b:nis prepriis, 
it ſeems the Judgement is always de benis Teſtatoris, and the 
courſe is this: The firſt execution is againſt che Executor 4& be- 
mis Teſtatoris , and not de boxis pro»!iis;, and aftera Nevaſtavit 
returned by the Sheriff againſt the Executor or Adminiſtrator, and 
not before, a new execution 1s direted to the Sheriff to levy 
the debt 4e benis Teſtatiris ;, and if there be none of th;mro be 
found in his hands, then to levy them de bexnir proprizs, And 
therefore if an Execucor or Adminiſtrator be ſued by a Creditor, 
and the Executor or Acminiitrator pteada plene adminiſtravirt $2- 
nerally., or plead ſpecially that he hath no more but to ſatistie a 
Judgement, orthe like, and upon trial this iſſue is found againſt 
him, and itis found he hattin all or part enough to fatishe the 
Debt; in theſe caſes rhe Judgement ts de bovis Teftato ir, and 
thereupon an Execution is ( as in other caſes) to levy the debt 
de bonis Teffatoris 1n the hands of the Executor or Adminiltrator, 
and for the colts de bonrs propriie. And upon the return of the She- 
riff, a ſpecial execution doth ifſue forth ro levy the money ae 
bonis Teftatoris ;, Et i conſtare poterit that he hath waſted che goods 
then that he ſhall make the execution de bonis propriis. And here- 
upon alſo the Plaintiff may if he will havea Capias againtt the 


Body, cr an Elegit againſt the Lands of the Executor or Admini« 
| [trator,, 
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\ ſtrator,and no other courſe of proceeding can or may be had againſt 
the Executor or Adminiſtrator in this caſe. 
An AQion of Debt was brought againſt two Executors, and one pjer '210, 
. of them did appear and coneſs the aQion, and the other made de- 
faulr, and thereupon Judgement was given to recover againitthem 
both de boys Teftatoris in their hands, and execution accordingly; 
- and upon this executiort the Sheriff did return a Devsſtavit againſt 
the Executor that made default onely, and hereupon a Sctire facias 
went out againſt him alone, and afterwards an execution againſt 


| ., himalone de bous proprice. 
Aſſets,Quid Afets in this caſe is ſaid to be where,one dieth indebted and maketh Terms of 
his Executor, or dieth inteſtate, and the Executor or Adminiſtrator co ſsper 
bath ſufficient in goods or chattels or other profits to pay the debts ©i*+ 374 
or ſome part thereof; this is ſaid Aſſets in his hands,and for ſo much 
he ſhall be charged. 
39. What ſhall All thoſe Goods and Chattels, Aﬀions and Commodities which 
_— * 2 were the deceaſeds in right of ation or poſſeſtion as his own, and 
i ofan fo continued to thetime of his death, and which after his death 
Executor or the Executor or Adminiſtrator doth get into his hands as duely be- 
Adminiſtrator longing to him in the right of the Executorſhip and Adminiltra. 
to charge him, tion, and all ſuch things as do come to the Executor and Admi- 
Kg niſtrator in lieu or by reafon of thar, and nothing elſe ſhall be ſaid 
to be Aﬀets in the hands of the Executor or Adminiltrator to make 
him chargeable to a Creditor or Legatee. And herein theſe things 
are to be known; 7. That Aſets in the hands of one of the Exe. Kelw. gr, 
- cutors ſhall be ſaid to be Aﬀets in the hands of all the Executors. 
2. That Aſﬀets in any part of the world ſhall be faid to be Aﬀets 
in every part of the world : and therefore if that point be in iſſue, 
and it appear that there is Aſſets in the hands of any one of the 
Executors, or in any County or place whatſoever, the Jury muſt 
finde that there is Aﬀets. 7, All goods and chattels of what nature co.wper 
or kinde whatſoever that are valuable, as Oxen, Kine, Corn, ec. © 3% 
ſhall be eſteemed Afets. But ſuch things as are not valuable, as a 
Preſentation to a Church and the like, ſhall not be accoanted Aﬀets, co. ſurer 
4. All the goods and chattels that come to the Executor or Admi- wo_ : 
nitrator in the right of their Executorſhip or Adminiſtration, and * * 
that are by Law given to them by vertue thereof inthe right of . 
the deceaſed ( for which , ſee before at Numb. 25. ) and which Kejw. 62. 
arein poſlcſſion ſhall be eſteemed Afers in his hands. Andthere- ,, _ 
fore if a Feoffment be made to the uſe of the Feoffor for life, and af- Lie we 
ter to the uſe of his Executors and Aſſigns for twenty years, in this *** 3% 
caſe it ſeems this twenty years ſhall be ſaid to be aſſets in the hands 


of the Executor of the Feoffor. And goods pledged to the de- 


Co. 6, 47 
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ceaſed and not redeemed, or the money wherewith it is redeemed, 30,4: 


when iris redeemed, ſhall be ſaid to be Aſſers in the hands of the *5 | 
22 | | Executor 
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Executor or Adminiſtrator. And if the deceaſed doth appoint 

See before that the Executors ſhall ſell his land ro pay his'debts, the mon 
that is made of the land when it is fold, ſhall be ſaid to be aſſets 
in his hands. 5. All the goods and Chattels in ation or in poſſibi- 

On. - licy atthetime of the death of the deceaſed that are afterwards 

$5. Bro. recovered, and are gotten in poſſeſſion into the hands of the exe- 

Dyer 264. CUtOr or Adminiftrator, when they are ſo recovered, are eſteemed 

121. 2H. afſets in his hands. But they are never accounted aſſets until 

6 $.Ketw they are recovered and come in poſſeſtion; and therefore if there 

63. Dyer be debts owing to the deceaſed upon Statutes or Obligations, or 

- otherwiſe, theſe are never eſteemed aſſets in the hands of the Exe- 

cutor or Adminiſtrator untill he hath recovered them. So like. 
wiſe if there be debt or damages recovered by a judgment had 
by the deceafed, but no execution is done unti], execution be made 
this ſhall not be eſteemed aſſets in the hands of the Executor or 
Adminiſtrator, $o if the Executor bring an action of treſpaſs a. 
Sainſt another de bontis aſportatis in vita Tefatorir, and he have a 
Judgement for damages ; in this cafe untill he hath recovered ic 
by execution, it ſhall not be eſteemed afflers in his hands, And if the 
Judgement be erroneous, and the execution avoidable ; in this 
caſe albeit it be recovered and gotten in poſleflion, yet it ſhall 
uri Mic. not be eſteemed aſſets, And therefore if one ſue another and re- 
+ * coveragainſt him as Adminiſtrator of / $; and after a Teſtament 
made 5 1 $ is produced and proved, and thereby an Executor is 
made, in this caſe the money recovered by the Adminiſtrator ſhall 
not be ſaid to be aſſets in his hands as to any of the Creditors, 
becauſe the executor may recover it from him, or the Debtor wil 
baveitagain. And if the executor or Adminiſtrator do never 

Co. 7. 9"* recover and get the thing into his poſſeſſion, he ſhall never be 

OW, 54. ; : 

252 Charged, eſpecially there where he bath done his beſt to ger it and 
cannot, If one covenant to make a Leaſe for years to the de. 
ceaſed, his executors or Adminiſtrators, and after his death the 

Co. 5- 34- Leaſe is made to the executor or Adminiſtrator accordingly, in this 
caſe this Leaſe ſhall be ſaid to be aflets in his hands, and he ſhall 
be chargeable for ſo much to any Creditor And whatſoever the 
executor or Adminiſtrator, mult be forced to ſue for by the name 
of executor or Adminiſtrator, being recovered, ſhill be eſteemed 

G. 1. 7: afſers in his h:nds 6. Albett the thing bee.tint and gone as 

by. to the executor and Acminiitrator himſelf, yet it may have his be- 
ing and be accounted aſſets as to the Creditors and Legatees. And 
there ore if an executor or Adminiſtrator have a Leaſe for years 
of land in th right of the deceaſed, and afterwards he doth pur- 

: chaſe the Fee i mple of the land ( whereby the Leaſe is drowned ) 
297-J* yet in this caſe this Leaſe ſhall continue to be aſſets as to the 
mons caſe. Creditors and Legatees fill, * And if the Debtee make the 
GO. Go 236 Kk LA<Y.OT0 
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Debtor his executor, or the Debtee dye Inteſtate, and the ad-- 
miniſtration is committed to-the Debtor , in theſe caſes this debt 
ſhall be ſaid co continue, and ſhall be eſteemed aſſets for ſo much as. 
to other Credicors. And if a woman executrix havegoods worth 201. 
and ſhe marry with one of the Creditors to whom 201, is owing ; 
in this caſe ic ſeems the husband may not retain the. goods to pay 


himſelf, bur they ſhall be aſfers to other Creditors And yet if 


the Debtor make the Debtee his. executor, he may retain ſo much 

as tO ſatishe- his own debt, and that he doth fo retain ſhall not be 

ſaid to be aſſets in his hands as.to any other Creditor. Andif 71S WED 
have goods to the value of 201. and he is bound to B and Cin caſe Hil. 8; 
20 |. a piece, and hedyeth inteſtate, and after D doth adminiſter, J=<: 9low. 
and then B dyeth and maketh D his executor ; in this caſe D © 
may retain this to ſatishe- hisown debt, and it ſhall not be ſaid to 

be +ſſets in his hands as to any ether. 7. The goods and Chat- 

tels of: other men in the hands of the executor or Adminiſtrator _ _ 
that were in the poſſeſſion of the deceaſed, if he had no right to co. 6. 5%: 
them, or if he had, and they do not belong to the executor, will Pycr 36% 
not make the executor or Admimltrator chargable ; for:theſe ſhall 

not be eſteemed affets.in his hands. And therefore if the goods 

of another man be amongſt the goods of the deceaſed, and theſe 

come altogether into the hands of the executor or Adminiſtrator , 

thefe goods that are the goods of another ſhall nut be ſad to be 

aſſets in the hands of the executor or- Adminiſtrator. And if the 
executor doth receive a Rent that doth belong to the Heir ; this rent 

ſmall not be ſaid to be allets in his hands, and hence it is that faqs 
the deceaſed were Out-lawed at the time of his death, that his goods —— 
and Chatrels are rot to beaccounted aſſets, for they are none of his. 

8. If an executor of his own wrong to whom 201. is owing, doth ——o eg 
enter upon ſo much of the goods of the deceaſed as is worth 201, 7 © 
intending to pay himſelf , this ſhall be eſteemed aſſets in his hands - 

ro make him chargable for ſo much to any Creditor or Le- 

gatee, 9, If the deceaſed have goods worth' 201. and owe 

201. to A andi1ol to B, and he compound with 4 for 101; in 

this caſe he ſhall be ſaid to have aſſets, and be charged to pay the 7 hs 
debt of B alſo. 10. If amanhave a Leaſe for years worth 20 1, Co. 5: 3!« 
per annum at the Rent of 51, and he dye; in this caſe not the '* _—— 
whole value of the land, but ſo much as is above the Rent ſhall 

be ſaid to be aſſets in the hands of the executor or Adminiſtra- 

tor, 

The probate of a Teſtament is the produQing and inſinuating $winb-361 
of it before the Eccleſiaſtical Judge, Ordinary of the place where Ning 
the party dyeth, or other that hath power to take the ſame. And 
this is done in two forts, either in cammon Form, 5. e. upon the 
oath of the executor or. party exhibiting it- upon his credulity 
OR” EIN | | that. 


UMI - * 


Co. ſuyer 
Lit. 292. 
Perk. Se. 
452, 


Perk. Set. 
491. 462. 
486.'C0.9. 
26, Fitz. 
Teſtament 
4. 3, >L 
Plow.2$9. 
$Srart. 
2zH.5.c,95 
21H.$.c.5. 
&ce before 
at Numb, 
21. 

Swin. part, 
6,$eQ.1x, 


_ Chapaz: 
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that the Will exhibited is the laſt Will and Teſtament of the party 
deceaſed, which is the ordinary courſe; and this the Ordinary may 
accept if he will. Or per zeſtes,i. e. which is when over and beſides 
his oath he doth alſo produce witneſſes, or maketh other proof to 
confirm the ſame, and thar in the preſence of ſuch as may pretend 
any intereſt in the Goods of the deceaſed, or at the leaſt in their 
abſence after they have been lawfully ſuramoned to ſee ſuch Will 
proved if they think good. And this courſe is uſed onely where 
there is a ſuſpition of the Will, and the Caveat isentred, or where 
there is a fear of contention and ſtrife between the kindred and 
friends of the party deceaſed about his Goods ; for a Will proved 
10 common form may be called into queſtion at any time thirty years 
after; and when the Will 1s thus exhibited into the Biſhops Courr, 
the ſame is to be kept by his Officers, and the Copy thereof in 
Parchment under the Biſhops Seal of his office to be certified 
and delivered, which parchment fo ſealed is called the Will pro- 
vol: --- 

The Probate of the Will ( as having reſpe& to the goods 41. where the 
and chattels ) 1s in ſome reſpet neceſſary ; for howſoever as Probare of a 
rouching any Free-hold of lands deviſed it is not at alf material, Wil! is necel- 
and howſoever the Executor before Probate may receive —— 
and releaſe debts, and do moſt other a&ts as Executor, yet he aq by ri 
eanriot ſue for any debt due to the Teftator. And if the Ex- before whom, 
ecutor delay the Probate, the Ordinary may by Proceſs com- And m what 
pel him to come in and accept or refuſe of the executorſhip. — 
And when it is proved it muſt be proved by the Executors or one © FEET 
of them atleaſt; and if all che goods of the deceaſed be within the 
ſame Dioceſs wherein he lived and dyed, the Executor maſt prove 
it beforethe Ordinary of the Dioceſs, or before his lawſul Com- 
miſlary or Deputy, or before the Archdeacon or his Deputy or 
Commiſſary ( as their compoſition is ) or if the goods be in a' 

Peculiar, then before him that is Judge of that Peculiar, or if 
the goods be within two Peculiars, then before the Ordinary 
of the Dioceſs, wherein theſe two Peculiars lye. But if there 
be bona netabilia in the caſe, viz, That the Teltator have goods 
or chattels ar the time of his death of the value of 5 1. or more 1, - 
ing in two or more Counties, or have good debts upon Eſpeci- 
alcies (as ſome ſay ) for otherwiſe they follow the perſon , or 
have any ( Eſpecialties as others fay ) lying in other Counties for 
debt, ſe that there be of goods and chattels or good debts to the 
value of 5 |. in any other Dioceſs then that wherein the Teſta- 
tor led his life and dyed, then the Probate doth belong to the 
Archbiſhop of that Dioceſs wherein it is, unleſs the Ordinary 

of the ſame Dioceſs have the Probate by compoſition between 

him and the Metropolitan , for otherwiſe there muſt be ſeveral 
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Probates for the:goods in every Dioceſs ( as anciently was uſed in 
theſe caſes. But if a mandie in his journey in another Dioceſs, and 
have more then 5.1 goods about him, this ſhall not be ſaid to be boys 
netabilia, Dut the Will may be proved before the Ordinary of the 
place where the deceaſed lived and his eſtate doth lie. And except it 
bein caſes where men have boxa netabilia, the Officers of the Courts 
ofthe Metropolitans are not to cite men our of their own Diocels, 
ard to diſcover this matter, it is the duty of the Ordinary of the Dio- 
cſs, when any man comes to prove a Will, to give him an Oath,and 
examine him whether he know of, or do believe, there are any goods 
to the value of 5 1; lying in any other Dioceſs at the time of the Te- 
ators death and if he hear ofany to-dilmiſs them to the Prerogative- 
Court, and to give them notice of it: Alſo in ſome places, the Lords 
of Manors have the Probate of all the Wills within their Manor by 
cuſtom of the place , andin thoſe places it muſt be proved there, and 
not elſewhere. And when an Executor is bound to prove the Will be- 
fore the Ordinary as before, the Ordinary may give him what time 
to do it he doth think fit, and when he dorh prove it; the Ordinary 
doth take an. Oath of him to adminiſter the goods faithfully, and to 
take bond of him alfo if he pleaſe ; but this ſome do omit. 

And now becauſe lands are oftentimes conveyed by the ſeveral 
kinds of affurance aforeſaid unto one man, but to the uſe of another, 
and to the intent that another ſhall take the profits of it, we mult 
of neceſſity hear ſomewhat of the learning of Uſes, and then we 
thall have done, 
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Of a Vſe. 
A 


ſcrentia bont wirs : 


Uſe is the profit or benefit of Lands or Tenements, or as 0- 
thers define it, The equity and honeſty to hold the Land in con- 
Or, as others define it more fully ; It is a truſt or 


I. Ye. Quid, 


confidence repoſed in ſome other which is not iſſuing out of the Land, 
but as a thingCollatteral annexed in privity to the eſtate of the Land, 
and to the perſon touching the Land, ſo that he for whom he is truſt- 


ed ſhall take the profit of the Land and jthe Terre-Tengnt ſhall diſ- 


poſe of it according to his direftion : As for an example, If a Fe- 


offment be madeto 7 FS and his heirs, tothe uſe, profit or behoof of 


w $F and his heirs ; in this caſe heretofore 7 S had the etateand 
property of the Land, but  $ hadand was to have the profits in 
honeſty and equity. So if one agree with zy $ for a piece of Land 
for :0 | and pay him the money, bur hath no aſſurance of the Land, 
yet the equity and honeſty to have this Land is in him, that hath con- 
traced and paid his money for it: and this truſt was called theuſe of 
the Land; and hence came the courſe in conveyancesto ſet down in 
the Habexdam to whoſe uſe, as Habendum to A and his heirs to the 
uſe of A and his heirs : And he for whom this cruſt is, and that 
oughr to have the profit of the Land by conveyance as aforeſaid is 
called cefty que */e. There is a uſe alſo of Goods and Chattels, which 
is properly called a Truſt or contidence, for one may have ſuch things 
ro the uſe of another. 
A Uſe is either expreſs; z- e. whenthe uſe or intent is openly de- 
claced and expreſled between the parties upon the making of i he 
eſtate of Land, whereunto the uſe is annexed, as when a Feoffinent 
is made of Land to ] S and his heirs, to the uſeof x75, and the 
heirs of, or heirs males of the body of the faid zy F, or to the 
end and intent that xy $ ard his heirs, or / $ and the heirs of his 
body ſhall take the profits of it, or the like; or when | covenant to 
ſtand ſeized of the Land to the uſe of my wife for life, and after 
of my eldeſt ſon, and rhe heirs of his body, or the like. Or, it is 
;implyed, 5s e. when che uſe is not declared upon the agreement be. 
tween the parties, but 1s Jeit to the conſtruction and made by the 
operation of Law, as when a man ſeized of Land makes a Feoffment 
in Fee, or doth levy a Fine, or ſuffer a Common Recovery of it to 
another without any conſideration, and tt is not agrezd nor declared 
ro what uſe or incent it ſhall be, this by conſirution of Law ſhall 
be to the uſe of the Feoffor Conuſor, or Recoveree ; But if there be 
any coaſideration of money 01 other thing paid or given, or any rent 
KK 3 Or 
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or Tenure reſerved, then by conſtruion of Law, it ſhall be to the 


uſe of theFeoffee, Conuſee, or Recoveror, for otherwiſe the Law: 


preſumeth that the intent of him that did part with the Land was 
ſo ( viz. ) and the other ſhould have the property of the Land to 
his uſe, and that he himſe{fſhould cake the profits of it, So when 
one doth bargain and ſell his Land for money to another, and no ufe 
is expreſſed, in this caſe the Law doth fay, it ſhall be to the uſe of 
che Bargainee and his heirs, Auſealſo is either in eſſe and that in 
poſſeſſion, reverſion, or remainder, as when a Feofiment is made to 
1 $,rto the uſe of 7 zy and his heirs, or to the uſe of 7 zy, and after to 
the uſe of 7 D, and the hejrs males of his body, and after to the 
uſeof FT, and his heirs for ever: Or it is in poſſe,or in contingency, 
as when by poſſibility, it may happen to be in poſſeſſion, reverſion 
or remainder, as where a uſe is limited to me for life, and after to 
him that ſhall be my firſt ſon in Tail, this is onely the poſlibility of a 
uſe, for it may or may not be. 

A Uſe at the Common-Law, before the Statute hereafter ſpoken 
of was made, was, and where that Statute doth not take place, 1s 
nothing but a meer confidence and truſt Colateral to, and di- 
ſtinct from the Land annexed in privity of eſtate, and to the per- 
ſon touching the Land to this purpoſe, that ceſf#p que «ſe ſhould take 
the profit of the Land, and the Feoff:e or Terre-Tenant that was 
traſted ſhould mike eſtates, and otherwiſe diſpoſe of the Land as the 
ceſtuy que uſe 1n his life, or at his death by his laſt Willand Teſtament 
ſhould direct and appoint ; and ifhe made no diſpoſition, rhen that 
it ſhould ge to his heir, fo that the Feoffee had the Frec-hold or 
ſole property of the thing in him, and ce/t#y gue »/e, had neither 
J#: inn re NOT jus ad rem ( for if he againſt the Will of the Feoffee 
had entred.into the Land, he had been a Treſpaſſor ) but a bare con- 
fidence or truſt for which the ceftay qe ſe had no remedy, but in 
Chancery upon breach of the truſt, and there to have the Feoffee 
impriſoned untill he perform the truſt according to the order of the 
Court And theſe uſes to ſome purpo/es, were reputed in Law as 
Chatrels, and therefore were deviſable by Will, and to ſome purpoſe 
as Hereditaments, and a kinde of Inheritance of which there was a 
poſſeſfio fratris, &c. and to ſome purpoſes, neither Chattels nor He: 
reditaments, for they were not eſteemed Aſſets in the Heir or Execu- 
tor, neither were they reputed as Commors, Rents, Conditions, 
and ſuch like Inheritances which are difcontinued or taken away by 
the Alienation of the Terre-tenant, Eſcheat, Diſſeiſin, exc. but a 
uſe is not ſo. 

And to every of theſe uſes, there were two- inſeparable Inci- 
dents, confidence in the perſon, and privity inthe eſtate, expreſſed 
by the parties or implyed by the Law, and when either of theſe failed 
the uſe was either gone for. eyec or ſuſpended for a time at = 

| : lealt ; 
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leaſt : And therefore if the Feoffee to uſe, upon good conſideration 
had Enfeoffed another of the Land that had not notice of the uſe, 
the uſe had been gone for ever, becauſe howſoever here was a privity 
of eftate, yet here was no confidence in the perſon, but if the Fe- 
offment had been without conſideration to ſuch a one; in this caſe,che 
uſe had remained ſtill becauſe the Law did imply a notice : So a!ſo it 
feems the Law was when it was made in conlibitarion of rarriage 
onely. And if a Diſleifor, Abator, or Intrudor, had come to the poſ- 
ſeſtion of the Land, . whereof the uſe was, albeit he had notice of the 
uſe, yet the uſe was fuſpended during their Poſſeſſion, and they 
ſhould not have been ſeiſed to uſe as the Fe. ffee was, for they come 
not to the Land in the per but in the poſt. And if a Lord by 
Eſcheat, Lord of a Villain, or one that had entred for Mortmain, 
or that had recovered ina Cefſavir, &c. had come to ſuch Land and 
had notice of the uſe, the uſe had been gone for ever, for theſe came 
to the Land in the poſt and above the uſe: And Tenant in Dower, 
and by the courtefie ſhould not be ſeiſed to uſes in being, for all theſe 
wanted privity of Eſtate: And if there had been Tenant for life, 
the remainder in Fee to theuſe of another, and the tenant for life 
had made a Feoffment in Fee to one that had notice of the uſes 
this ſecond Feoffee ſhould not have ſtood ſeized to the firſt uſes: So, 
if the husband had made a Feoffment in Fee of the Land of his wife 
upon conſideration and without any uſe expreſſed, the wife ſhould not 
have had a Sxbpena becauſe the Feoffee was not in privity of Eſtate 
of the wite: Andif ceft#y que »/e for life or in Tail, the remainder 
in Tail, with divers remainders over in uſe, had made a Feoffment to 
one that had notice; he ſhould not have been ſeized to the firſt uſes 
cauſa qua ſupra. But otherwiſe it is of Commons, Advowſons, and 
ſuch like Appendants or Appurtenants, for if Tenant in Tail, or Huſ. 
band inright of his Wife make a Feoffment of a Manor, or of part 
of it withan Advowſon Appendant, the Advowſon art leaſt after 
Preſentment ſhall paſs as Appendant to the Manor or to part of the 
Manor, and not- to the eſtate of the Land which is diſccntinued by 
the Feoffment. So if a Difſeiſor, Abator, Intrudor, or the Lord by 
Eſcheat, or the like, ſhall have theſe things as annexed to the Land 
or the Poſſeflion of the Land; fo that there is a difference between 
a uſe, a warranty, and ſuch like things that are annexed to the eſtate 
of the Land in privity, and Commons, Advowſons, and other Here- 
diraments that are annexed to the poſſeflion of the Land. _ 
And theſe Uſes began firſt when the cuſtom of property began 1" Original 
. . of ir, and why 
and was brought in, that one man knew his own from another , ,\.ch tands 
mans, and then was to enjoy his own and not to be deprived of it were putin 
without conſent or order of Law ;z for then he that had Land, had uſe. 
two things in him, a Poſſeſſion of the Land, and power to take the 
profits of 'it, and thoſe being to be diſtinguiſhed, he might give the 
| Kk4 Free» 
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Free-hold: or: Poſſeſſion to another, and take the profirs himſelf; 

and they were the rather allowed by the Law for a time as rea- 
ſonable, becauſe they gave a man power to diſpoſe of his Land by 

Will, which otherwiſe he 'could hot have done but in ſome ſpecial 

caſes by cuſtom of the place : but in time this uſe was turned into an 

abuſe, and the greateſt part of all the Lands in the Kingdom , eſpe- 

cially in the time of the broyl between the houſes of York, and Lan 

caſter, were put in uſe, partly of fraud and partly of fear, which 
produced not a few inconveniencies,for thereby many were deceived 

The miſchief Of their juſt and reaſonable Rights ; as namely, a man that had 

of uſes. canle to ſue for his Land, knew not againſt whom to bring his Ati» 

on, or who was owner of it.; The wife was defrauded of her thirds, 

The husband of being Tenant by the curteſie, The Lord of his Ward- 

ſhip, Relief, Harriot, and Eſcheat, The Creditor of his Extent for 

debr, The poor. Tenant of his Leaſe, and other Purchaſfors of their 
purchaſe, for theſe Rights andDuties were given by the Law from him 

that was owner of the Land and none other, which at this time was 

the Feoffee of truſt, and ſo the Feoffor the old owner of the Land, 
Mould take the profits, and leave the power to diſpoſe of the Land, 

at his diſcretion to the Feoffee, and yet the Feoffee was not ſuch a 
Tenant of the Land, as his wife might have Dower, or the Land be 
extended for his dedt, or that he might forfeit it for Felony or Trea- 

ſon, or that his Heir ſhould be in Ward for it, or any duty of Tenure 

fall co the Lord by his death,or that he could make any Eltates of it , 

allo Lauds were many times conveyed by laſt wills,by word only and 
ſometimes by tokens onely in time of great extremity of weakneſs 

and many peruries for tryal of ſecret uſes were daily committed. 

Liſes and poſ- All which having+been eſpyed, have been labored to be cured and 4, r & 
ſefſion5;uni- holpen by divers particular Acts of Parliament in all ſucceeding apes: 2: c. a 
ted, but the makers of theſe Laws finding the continuances of theſe uſes EY 
ſo miſchievous, that they did over. reach the policy of all Laws, for a 1 8&-3©' 
general remedy, and a perfe& cure of all the ſaid miſchiefs and },.' ” * 
abuſes, have at laſt provided ; That where any are, or ſhall be ſeized » #.7-<- « 
of any Lands to the uſe or truſt of any other, by reaſon of any 1! 3. c, 
bargain, ſale, feoffment, fine, recovery,contraR, agreement, or other- 10: 
wiſe, by any means whatſoever ce/tay que uſe or truſt, that hath any 
ſuchuſe in Fee-ſimple for term of life or years, or otherwiſe, or any 
uſe in Reverſ1on or Remainder, ec. ſhall have the poſſeſlion of the 
Land in ſuch quality, maner and condition as he had the uſe or 
truſt : And.where any one is ſeized of Lands to theuſe or intent 
that another ſhall have a yearly rent out of the ſame Lands ce/{ x , que 
uſe of the rent, ſhall be deemed in poſſeſſion thereof of like eſtate 
as he had the uſe: By which Statute the uſe and poſſeſſion of Land is 
now at this day coupled,conjoyned and married with an indifſoluble 
knot,ſo as they cannot now ſtand apart and divided, but hethat hath 


the. 
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the one mult have the other, and the one doth enfue the other as the 
ſhadow doth the body ; and therefore now upon Fines, Recoveries, 
and Feoffments, the eſtate doth ſettle as the uſe and intent of the 

. parties is declared by word or writing before the a& done, as for 
example, If a writing be made between two or more, that one of 
them ſhall levy a Fine, make a Feoffment, or ſuffer a Recovery to the 
other to the uſe and intent that one of them, or another man ſhall 
haveit for life, and after another in Tail, and after a third in Fee- 
ſimple; in this caſe, the Law ſer'eth the eſtate according- to the uſe 
and intent declared, ſo that now what eftate a man hath inthe uſe 


- the ſame he hath in the poſſeſſion, Burt herein for the more full un- 25 x, 8. doth 
derſtanding of this Statute, and the Law at this day, it mult be Exrend, and 


* obſerved, That this Statute doth not extend to all maner of uſes, 
neicher are all uſes executed and united to the Poſſeſſion hereby ; for 
to every Execution of a uſe within this Statute, four things are re- 
quiſite: 1, That therebe a perſon ſeized: 2. That there be a ceſtuy 
que uſe,in eſſe. 3. That there be a uſe in eſſe, in Poſſeſlion, Reverſion, 
or Remainder. 4. That theeſtate out of which the uſes do ariſe be 

veſted 5» ceſt ay gne u/e, ſo that when theſe four, +iz.. Seifin-in the 

Co.r. I26. Feoffees, ceſtuy que aſe 11 YerUum matura, uſe tn eſſe and that the- eſtate 


136. PlaW, 


391. © Of the Feoffees doth velt i» ceſtuy que n/e, then there is an Execution 
of the uſe within this Statute; but if any of theſe fail, there is 
no execution of theuſe within «this Statute : And therefore it is 
agreed that this Statute doth not execute any uſe, but onely uſes in 
eſſe, ſo that the right of a preſent aed a future os contingent uſe 
are excluded until they come in eſſe, and then the Statute doth exe- 
cute them ; alſo if no alteration be of the eſtate of the Land before- 
And if ceſtay que uſe in Tail with divers uſes in remainder had 
Co.1-125 made a Feoffment and dyed beſore the Statute, no Execution 
59. 330. ſhould have been of this riglic of a uſe until Entry by the Feoffees. 
SO if ceſtnuy que #/e in poſſeſſion had made a Feoffment before the 
Statute; no right of theuſe in poſſeſiion or remainder ſhall be exe- 
cuted by the Statute untill the Regreſs by the Feoffees: *o -if a 
Feoffment had been made before the Statute to the uſe of the Feoffee 
for life, and after to the uſes of others 1n remaiuder, and the Feoffee 
had made a Feoffment in Fee to another ; this uſe ſhall not bere- 
contiuned, or the repoſſeſſion of the Land executed unto it by his 
Statute, ſothat theright of uſes in eſſe and uſes in contingency un- 
till chey happen to be in eſe remain at the Common Law, as they 
were before the Statute - and therefFre if the eſtate of the Feoffees 
be in ſuch caſes develted by diffeiſin, or the King, 07 a Corporation, 
oran Alien, ora perſon Attaint, &c. be enfeoffed of the Land be- 
fore theuſe come in eſſe, or if the Land be aliened 4ox4 fide upon con- 
{1deration'to one that hath not notice of the.uſe ; this uſe can never 
be executed untill theſe poſſeſſions be removed by lawfull entry or 
Action: : 


the Starute of 


to whar nor. 


1 566 A }e. . Chap.24. 


- action of the Fedffees, and if their Entry and aRion be barred, the 
uſe is gone for ever, and the patty greived thereby hath no remedy 
"but in Chancery : And therefore if cſi que-w/e in Tail, tbe remain- 
der in Tail, reſtrained with a clauſe of perpetuity be difſeized, no uſe 
in Contingency-can be executed by this Statute. Andif before the 
Statute, a Feoffment had been made in Fee to the uſe of I $ for 
life, and afcer ro theuſe of the right heirs of 7 NV, and the Feoffees 
had been diffeized, and then the- Statute had been made, and after 
I N dye, and after his death I $ dye, this uſe ſhall never be exe- 
_ cuted in the right heir of I N. And ſo alſo if a diffeifin be after Co. 138. 
the Statute and beforethe death of I N, no Poſſeſſion ſhall be exe- 
_ cuted in the right heir of I N, Alſo uſes that need no Execu- 
tjon by the Stacute, as when a man doth convey Landto I $ and 
his heirs to the uſe of I $ and his heirs, this doth not need 
help of this Statute : Alſo uſes that are apainſt the rules of the 
Common: Law, ſhall not be executed by this Statute: And there- 
fore if a Feoffment be made to the uſe of A for life, and after to 
the uſe of every perſon that ſhall be his heir one after another for 
term of his life : So if one make a Feoffment to theuſe of another 
in Tail, with divers remainders over, with a Proviſo chat neither of 
them ſhall diſcontinue or alien, ©c. theſe uſes ſhall not be executed, 
becauſe theſe Limitations are wholly void ; and in theſe caſes it ſeems 
there is no remedy to be had in Chancery againſt the Feoffees : $0 
that out of all this appeareth that ſome uſes are executed preſently, 
asuſesin eſſe, and ſome are executed by matter ex poſt fats, if they 
be according to Law, and comeineſſeindue time, but if they be 
uſes invented and limited ina new maner; and not according co the 
ancient Common-Law, they are altogether void, and extinguiſhed 
and aboliſhed by this Statute: And where lands are conveyed to 
others in truſt after this or the like manner, viz. that the Feoffees 
ſhall take the profits, and deliver them ro the Feoffor and his 
heirs, &c. or that the Feoffees ſhall convey it to the heir of the 
Feoffor at his age of twenty one years: And where Lands are con- 
veyed to certain ules expreſſed and declared and there be other ſecret 
uſes and intents agreed upon between the parcies; theſe uſes or trults 
are not within this Statute, neither will the Statute execute them, 
but they remain as they were before the Statute , determizable 
in Chancery: Alſo Leaſes for years of Lands inuſe that have their 
being before, and are granted over in uſe are not executed by this 2 4&- 
Statute : And therefore if a Leaflee for years of Land, grant or Dyer 369- 
aſſign over his eſtate ro A and 3 and their aſligns to the uſe of 2] 
the Grantor and his wife for the term of their Lives; this uſe or Jur.55: 
| ruſt is ont of the Statute, and not executed thereby; and there- 
fore in this caſe all the eſtate is in AandB, and the Grantor bath 


nothing but a uſe, for which he hath his remedy in Chancery : So it 
one 
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Leaſe of it to another in truſt, and for the benefit of a third perſon 


this is but a Chancery truſt, &c. in this third perſon, as was held 
clearly; M. 8, Car. B. R. And yet if a Feoffment be madeto the uſe 
of 1 $, and his aſſigns for the term of twenty years z this term of 
years ſhall be executed by the Statute :And fo in all ſuch like caſes and 
queſtions of Truſts and uſes that are not within the Statute of uſes, 
the Law is now as it was before the ſame Statute was made, and all 
thoſe matters are determinable in Chancery , for as the queſtions of 
uſes and truſts that are within the Statute are to be decided and ruled 

by the Judges of the Common-Law, fo are all other queſtions of 
uſes and truſts that are out of the Statute to be ruled and decided by 


the Judges of the Chancery. 


Co. ſuper 


be changed in moſt caſes by the Statute of uſes, yet uſes, and uſes 
within this Statute are, and may be raiſed as they might before the 
Statute, either by tranſmutation of theeſtate, as by Fine, Feoffment, 
Common Recovery, c. or out of the eltate of the owner of the 
Land, as by bargain and ſale, by Deed Indented and Inrolled, or by 


Covenant to ſtand ſeiz d to uſes upon good conſideration: And * the manerg: 


therefore a Fine, Feoffment, or Recovery may be had of Land to the 
uſe and intent, that either of the parties thereunto or others ſhall 
have it for any time or eſtate ; and by this means what uſes and con- 


ſequently what eſtates a man will may. be raiſed and created: And in ay beraiſed.. 


theſe caſes the Conuſor, Feoffor, or Recoveree may appoint the uſe 

of the ſame Fine, Feoffment, or Recovery-to whom he will, with- 

out any reſpe&t of marriage, money, kinred or the like , for in 

Dye: 185- This caſe his will guiderh the equity of the eſtate. Or ifa man make 
a Leaſe to A for life to the uſe of Z for life , this is a good ule. 

Coe 6. 68. and eſtate in B during the life of 4. Or if a man by bar- 
ain and ſale for good conſideration fell his Land to another , here- 

by the uſe will rife according to the eſtate bargained and fold unto 

Dyer «55. the Bargainee, but in this caſe if it be an eltate of Free-hold , 
Co. 2. 36. as of Fee-ſimple, Fee-tai}, 0- for life, that is fold ; the bargain 
4 Ip and ſale muſt be made by Deed Indented and Inrolled within 
See Bar- fix moneths after in ſome of the Courts at Yeftminſter, or inthe 
F Seſſions Rolls of the Shire where the Land lyeth, ( except itbein 
_ Cities and Corporate Towns where they uſero Inro}l Deeds) other- 
=o * wiſe no uſe will riſe by it: butifir de aneſtateor term for years only 
that is ſold, there the uſe will riſe well enough without any fuch mat- 

ter. Orifa man ſeized of Land in Fee, covenant to ſtand ferzed of 

itco the uſe of his wife, children, brethren, or other kinsfolks for 


” life; 


one be ſeized of Land in Fee, and he bargain and ſell it, or makea 


To make a good uſe, or to makea uſe to riſe, eſpecially ſuch a 
Lic. 271. Uſe as may be within the Statute, reſpe& muſt be had to divers 
Plow. 301. things, 1. To the ways or means of creating and raiſing of y{ of land, or 
uſes, wherein is to be obſerved, that albeic the quality of the uſes nor;and when 


— ——__ 


4. What ſhalt 
be ſaid a good 


and where 
ſuch a uſe ſhal 
be raiſed, al- 
rered or crea» 
red, or nor, 


Firſt in reſpe&- 


of raiſing it, 
and rhe (evye- 
ral ways 
whereby uſes 


F 50$ A Ve. Chap. 24. , 


life. in Fee-ſ\mple, Fee-tail ; or if one ſeized of Land in Fee- 

ſ:mple covenant to ſtand ſeized of it ro the uſe of a weman he is to 

marry; or to the uſe of a xoman his ſon or other kinſman is to 

marry ; or the like, hereby the ufes and conſequently the eſtates 

will riſe accordingly. And in theſe caſes there is no reed it 

ſhould be by Deed Indented, cc. or that the Deed be Inrolled, 

for uſes may be raiſed by Deed Poll as well as by Deed Indent- 

ed. Alſo uſes may be created ({ as ſome hold ) by word or Pa- Crompr. 
| rol-agreement as well as by Deed or Writing ; forit is ſaid ir pjn01-60: 

hath been adjndged, That if a man fay to his ſon and a wife 3-8.and 

that his ſon 1s to marry, that in conſideration of the ſame mar- 7 ****<* 

riage they ſhall have the Land to them two in Tail , that hereby tbe Judecs 

a good eſtate Tail will ariſe after the marriage ; And that where /£%4" 

one doth by Word without Deed grant to his ſen and to his wife Eliz. 

in Tail Land in conſideration of their marriage, that it was agreed 

by all the Judges that the uſz did riſe upon this Agreement. How- 

ſoever it is molt ſafe in theſe caſes to do it by Deed and in 

wtiting, for Dy:r 296. P/ow, 22. feems to oppugn this. And 

if a man make a Feoffment, levy a ine, or ſuffer a recovery to Lir. s«Q. 

the uſe of his laſt Will, or to the intent ro perform his laſt Will, or £*7-4*8- 

to the uſe of ſuch perſon and perſons and of ſuch efate and eſtates * 
- as he ſhall limit by his laſt Will, and then afterwards by his laſt Will 

declare the uſes, theſe are good uſes, and this is a good way of rai- 


— 


ſing of uſes. So if a man deviſe his Land by Will to 7 $ and his $** the 
heirs to the uſe of 7D and his heirs; it ſeems that the uſe will S of Ules 
riſe to 7 Dand his heirs by this means. Andif a man by a ver- F/2-2c- 
bal Agreement in conſideration of money or the like, ſell his Land © © 
to another, or agree and promiſe that the Bargainee ſhall have it Dyer 235+ 
for any time, howſoever that hereby no uſe noreſtate wi:l ariſe 

( if it be a Free-hold that is ſold ) within the Statute, becauſe it 

1s not by Deed indented, c+c- yet it ſeemsa good uſe will ariſe at 

the Common-Law, and that the Bargainee ſhall have relief in E- 

quity for his purchaſe. The ſecond thing whereunto reſpect muſt be 

had, is to the perſons truſted, or to him to whom the conveyance 79 '12% 
rag 'h. 1s made , for:to every good uſe there mult be a perſon ſeized ro Piow 238. 
—_— vn. uſe, and he muſt be a perſon capable of ſuch a Seifin. And for =” 
ed, and whar his it muſt be knownthat any ſole perſon that may make aneſtare 

perſons may to himſelf may make an eſtate to other uſes Alſo a man may 

not be ſeized he ſeized of his own Land to ther uſes as 1n the caſe ofa covenant 

to the uſe of tg ſtand ſeized to uſes. Buc the King, or any Body Corporate, Reſolved 


another. bur f 
to their own Alien born, or perſon att1int, cannot be ſeized to other uſes no > cog | - 
ule, more by an Original Feoff-+-nt to uſe, then when they come by caſe. 44 Q 


the Land in uſe at thei - ond hand; in which caſe ( as hath been £9: 5: 


Conſcience. 


ſhewed ) neither ſuch |-: {»-3, nor difſeiſors, Abators, or intru- 
dors, or Lords of Vi'.«iums, or by Efcheats, ſhall be ſeized to other © 
uſes : 
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for this it muſt be obſerved that any min ther is capable of an eſtate 


dire&ly and immediately to himſelf, is capable of the ſame eſtate 
by way of uſe : butif the uſe belimitted to a Corporation, there 
muſt bea licence had ; otherwiſe it will beanalienation in Mort- 
main. And if future uſes upow' Contingencies be limited to ſuch 
perſons as are not in being, theſe uſes howſoever they are god at 
the Common-Law, yet they are not good within the Statute, 
neither doth the Statute execute them at all until they come in 
22 H.7.27 poſſeſſion, And if a Feoffment be made to 7 $ and his heirs 
49-3-4- to the uſe of the Pariſhoners of Dale ; this uſe is void, for they 

are incapable by this name ; and it ſhall beto the uſe of the Feoffor. 

The fourth thing to be regarded, is the eſtate of him that doth 


Seebefore. 


raiſe the uſe in the land whereof the uſe is raiſed ; for howſo- Fourthly in'1 
reſpect of che 


gf | *ſtare and po« 
will in Fee, for life, or years upon it, and fuch uſes are good ; feffion of zhim: 


and the Tenants in tail, or for life may perhaps grant their land that dath {1 
for their own lives to the uſe of a third perſon ; Yet if a Tenant create the uſe, 


ever the Tenant in Fee.ſimple of land may create what uſes he 


+ . , 
—_—— in tail for good confiderations covenant to ſtand ſeized to the uſe 


Curia. CO* of himſelf for life, and after of his eldeſt ſon in tail , no- uſe 
Bal he the will riſe by this Covenant. So if Tenant in tail of an Advowſon 
eco" in groſs grant it by Deed to one and his heirs to the uſe of 
Say verſus himſelf for life, and after to the uſe of another in Fee , this 
Si 6. grant 1s void by the death of the Tenant in tail. And if ſuch 
a Tenant in tail bargain and fell his land by Deed indented and 
inrolled, hereby the Bargainee hath an eitate deſcendiþle to his heirs 
yelvertons Þut detcrminable upon the death of the Tenant in tail. And 
cale 37-Q if One covenant by Indenture to ſtand ſeized to the uſe of B of 
- White-acre which he hath not then, but he doth afterwards pur- 
chaſe it , by this no uſe will rife. And if one that hath but a 
term of years grant it to / FS to 'theuſe of himſelf for life, &c. 


this is no good uſe within the Statute, but a Chancery truſt onely. 


; Fifthly in rex 
The fifth thing to be reſpeRed, is the eſtate of him that doth take A ren 


-” eltare and poſs: 
ver where a man doth grant in Fee-ſimple to another and his ſfonof tim 


- and if a thardcth rake- 


ge oÞ by the conveyance out of which the uſes are derived :- for howſoe- 


heirs, be may limit what uſes he will upon this eſtate 


3 


man make an eſtate for life to another, he may limit an uſe by the cons- , 
Co. ſuper thereupon , yet if a man make a gift intail to another, he can li- YYte-4 4 _ 


Lit, 19, : | 
©” mit no uſe thereupon. And theretore if one granc his landto 7 $ 


ani 


uſes; but in all theſe caſes the uſes are void and the parties ſhall hold 

the land to their own uſes, or to the uſes of the Feoffors, &5c.and not 

to the uſe of Ceſtuy que u/e. And a Bargainee of land for valuable 

Lic. Bro. Conſideration cannot be ſeized of the land to any other uſe bur his 

_ pn :5, 0wn. The third thing to be reſpected is the Ceſtny que #/e ; for tO Thirdly in re« 
* everygooduſe, as there muſt be a perſon ſeived to uſe, ſo there muſt ſped of the 

Bro.MOt- hea perſon to whoſe uſe he is ſeized, and he mutt be capable alſo. And perſons for | 


ET oO 


509 


whom the 
rruſt is, or the 
Ceſtuy que uſe, 
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and the heirsof his:body to the uſe of I Sand his heirs in Fee, this 
limitation of uſe ts 'void, and I $ hath hereby an eſtate in Tail, 
And if a Feofment be made to I S to have and to hold untohim j,c.s x: 
| and tke heirs of his boly.ro theuſe of him his heirs and afligns for A0woged 
ever ; this uſe is void And where one doth bargain and ſell land Fcanklins 
for money (in which caſe the .law doth make an expreſs uſe) no #< 
other uſe can be appointed And therefore if 4 for money bar- comp, £ 
Fain and ſell land to B and Ws his heirs to the uſe of A for life and J%-53: 
afcer of Bin Tail, and after of A -in Fee ; all thefe uſes are void for ga 26a 
an uſe cannot riſe out of a uſe. So if Amakea Leaſeto B for yezrs 
rendring Rent, To have and tq hold to theuſe of the Leſſor ; this 
uſe is void as being againſt reaſonalſo. And if a Feoffee to uſe be- ,,,..._. 
fore tne Statute of uſes, had bargained and fold theland to one who Coo. 136, 
had notice of the former ule: no uſehad been made hereby; for 77: 
there might not be two uſes in. being of the ſame land at one time. 
And if A «nfeoffe B tothe uſe of Cand his heirs, with proviſo that 
if D pay to C 100l. that C and h's heirs ſhall ſtand ſeiſed to the ule 
of D and his heirs, this laſt uſe is void; for the uſe muſt ariſe out of 
$inthily in re- the eſtate of the Feoffee, and not out of the eſtate of the Ceſty qe 
ſped of the #ſe. The ſixth thing whereunto reſp2& maſt be had, is the cauſe or 
cauſe-or conſi- conſideration . For howloever incaſes where uſes paſs by che way of Gs 
deration of it, tranſmutation of -poſleſſion,as by Fine, Feoffment,or Recovery, there cy 
and whatſhall the conſideration is not atall material ; for he thac doth make the 
— "ur warren ſtate, may appoint the uſe to whom he will without any reſpe& to 
ro raiſeor al- Marriage, kinred, money, or other thing ; for in this caſe his own 
rera uſe, Or Will and coniideration guideth the uſe and equiry of the eſtate : yec 
-A0,. in Burgaines an Sailes, and Covenants to ſtand ſeifed to uſes, it is 
otherwiſe: for there conſideration is ſo neceſſary that nothing w.ll 
paſs, neither will any uſeriſe without a conſideration, 5. e. ſome "IVEY 
matter that may be a cauſe or occaſion meritorious which amounteh crom. jur. 
to a mantual recompence in Deed or in Law, which muſt be expref- ©*: 
ſed or implied in the Deed whereby the uſe is created, or elſe ſup- 
Avectment, lied by averment and proof: For howſoever in this caſe an aver- 
ment ſhall not beallowed and taken againſt a Deed, thar there was oye. .,s, 
no confideration given when there is an expreſs conſideration upon £9-1.176, 
the Deed, yet whenthe deed exprefſeth no conſideration, or faith 1... 
{for divers good conſiderations ] or the like, there an avermentof 
a good conſideration given ſhall be received, for this is an averment 
that may ſtand with the Deed , and without conſideration Inrolmenc 
will not help. And therefore if one bargain and ſell his land to 
another by Deed indented and inrolled without any conſideration 
4 p . _ | * 4). Q. Ad- 
| it ſeems no uſe will riſe by thisto the Bargain. $0 if one [ for juages, 
divers good cauſes and conſiderations, or for divers great and valu- 
able conſideration] bargain and ſell his land to another, or cove- 


' nant to ſtand ſeized of his land to the uſe of another that is not 2 
| | | | | is 


d 
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his kinred ; no uſe will riſe by this, unleſs it be proved that money 


Plow.301. OL ſomething elſe was given for it. But if a man by Deed in con- 
ſO. Fail, 


Incol. 9, . . : 
Dots. him paid, or in conſideration of a competent ſum of money to him 


m4 paid or otherwiſe promiſed to be paid, or in conſideration of other 
Þyer 9v. land, or of giving of counſel, or the like ] bargain and fell, or b 

ſuch like words grant hisland to another in Fee-ſ{imple, Feetail 

for life, or years, in theſe caſes the uſe will ariſe to the bargain well 

Crom-Jur- enough, And therefore if 1 covenant with Z that when he doth 

infeoffe me of White-acre, I willſtand ſeized of Black-acreto the 

uſe of him and his heirs, and he doth infeoffe me accordingly, in 

$his caſe the uſe of Black acre willriſeto B, and heand his heirs 

Bro. Ex- ſhall have it according to the agreem:nt. $0 if I agree with my 

potirion Teflee for years, that it he pay me 1001, wichin his term, that I 

44 willftand ſeized of the land tothe uſe of him and his heirs, and he 

do pay me the 1001. accordingly, in this caſe the uſe will riſe, and 

he and his heirs ſhall have ir accerding to the agreement. Soif [ 

covenant” that my fon ſhall marry the daughter of 4, and A pro- 

miſe to give me a 1001. for the marriage portion, andI covenant 

that if the ſame marriage do not take effeR, I and ty heirs will 

ſtand ſeized of the land to the uſe of A and his heirs until the 100 1: 

be paid, in this caſe a good uſe will riſe of the land accordingly, if the 

marriage do not' take effet , But in all theſe and ſuch like ca* 

ſes, the covenant mult be by Deed indented, and it muſt be inrol- 

led ; otherwiſe no uſes will ariſe, And when the Deed is inrolled it 

Plow. 302 ſhall take effeR as from the beginning by relation to avoid all in- 
21H.7.29+ teryenient eflates and charges whatſoever : And in like maner 
it is ifone for nocaule, or for no conſideration, as[ becauſe he is 

of his antient acquaintance,or becauſe there hath been entire love or 

reat familiarity between them,or becauſe he hath been his chamber- 

fellow, ſchool fellow, or fellow-ſervant, or becauſe he hath done him 


good ſervice, or decanfe he was his Maſter and taught him, os to- 


the end that he may pay his Debts and Legacies and diſcharge. his 


fideration of money, as | in conſiderations of the ſum of 100 1. to: 


Relation. 


Funerals, or for divers good cauſes and conſiderations 7] if one for - 


any of theſe or any ſuch like cauſe and conſideration, covenant with 
another that he will ſtand ſeized of his land to the uſe of that other 
and his heirs, or that he and his heirs ſhall have the land, ec. by 
this covenant whether ic be inrolled or not no uſear all will riſe. 


Dyer 374. Soif one covenant to ſtand. ſeized ro the uſe of / $( whois his 

Baſtard ſon ) and his heirs; no uſe will ariſe hereby : And 
C0 17,5 yet perhaps upon ſuch a Covenant as this , whereupon no -uſe 
3. Plow, nor eſtate doth 1 ariſe, an Action of Covenant may lie. Byt 
go_ if one [| in conſideration of nature, kindr:d, blood, or marriage 
284.Co.1. With ones ſelf, or any of his blood, paiment of debts, or for the 
73+ ike cauſe ]or without any ſuch expreſs contideration at all, Cove- 


nant 


44A AMA 


Covenant 


Ae. 
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nant to ſtand ſcized to. the uſe of himſelf, his wife, children, bro- 
- thers, fiſters, or couſins, or their wives ; theſe are good conlidera- 


tions, and the uſes and eſtates thereupon thus raiſed and made, are - 


'Sood: And therefore it one covenant by his Deed without ex- 


preſſionof any conſideration to ſtand ſeized of hisland to the uſe 


f 
hemſelf_foriife, and after of his wife for life, and after of his chilke 


in Tail, or for life, and after of his brother in Tail, or for life, or 
in Fee, or in any ſuch like manner, theſe uſes will riſe and the 
eſtates will be well made hereby accordingly. So if I agree with 
arnether, that if he marry my daughter, that from the time of the 
marriage, they ſhall have my land to them and their heirs; in this 
caſe, and by this agreement, if he do marry my daughter , they 
will have my land accordingto the agreement: $0 if I being about 
to marry with a woman, covenant with 7 S, to ſtand ſeized of my 
land to the uſe of my ſelf for life, and after-to the uſe of the woman 
Iamto marry for her life, and after tothe uſe of the heirs of my 
body begotten on her, theſe are good uſes and eſtates that are 
made by this covenant : But here by the way, this difference 
muſt be obſerved wh:re a man doeh covenant in conſiderati- 
on of a marriage to be had, to ſtand ſeized to uſe, and ihe mar- 
riage doth not take effect, there no uſe ſhall ariſe : So allo if 
the parties diſagree at their age of eonlſent: and ſo was it held 
in the Lord Herberts Cale: but where one doth covenant to make a 
Feoffment, or levy a fine to ſuch uſes, and the Feoffment is made, 
or fine levied accordingly, there notwithſtanding the marriage 
doth not take effect, yet the uſe ſhall ariſe , for there he is 
in by the Fine or Feoffment , in which caſe there needs no 
conſideration. And therefore if & covenant with ZB, that 
in conſideration {© 1s his kinſman, and in conſideration of a mar- 
riage to be had between C and F, he will make a Feoffment 
and other aſſurances to the uſe of himſelf for life, the remainder to 
C and F, andthe heirs of their two bodies, and after aſſurances 
are made accordingly by Fine or Feoffment, but they do not in- 
termarry, but marry others , in this caſe notwithſtanding Z ſhall 
have a Moyety of the land, So if I covenant ( in conſideration 
of the love |] bear to my wife ).to 
her and her heirs of my body upon her begotten and after to the 
uſe of my brother , hereby the uſe will r:ſe ro my brother alſo, 
albeit he be not within the expreſs conſ;deration: $o if one co- 
venant with his two ſons for the love he doth bear to them, 
to {tang ſeized of hisland to che uſe of himſelf for life, and after 
of his wife for life, and af.cr of his two ſons in tail one after 
another: in this caſe the coniideration is ſufficient to raiſe the 


Plow. 30k, 
B 0.Fefke 
ment all 
ules 344 


CuriaTrin, 
10, Car B., 
R. Hoskins 
Cal © 


Ls 
4 


Co. 7. 40s 


ſtand ſeized to the uſe of \: 7+: 


Dyer 37%» 


uſe to the husband and wife alſo. So if one ( 1n con{:deration *'9* 397: 


land 


@fthe love he doch bear to his brother ) doth covenant ro 
le'zed 
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and his wife in Tail, theſe are good uſes and will riſe accordi 


Pk w.307« 


the conſideration of money given by one, may be a confidera- 
tion to all the eſtates , yet the conſideration of blood, &c. is 
ſingular and will raiſe the uſe of that onely to which ir goeth : 
Burt if I covenant with B in conſideration of the marriage of my ſon 
with the daughter of Z to itand ſeized tothe ule of R( a ſtr: vger) 
for life, and after to the uſe of my ſon and his wife in Tail; in 
this caſe, the uſe ſhall riſe to R. albeit he be a ſtranger, and that for 
the ſupportance of the remainder, which cannot be without a par- 
ticular eſtate; and in alitheſe and ſuch like caſes no inrolement 
Ce.12-24 of the Deed 1s neceſſary, If I (in conſideration of 101 given to me 
*3-7- 4% by my ſon, ) covenant with him to ſtand ſeized of land to 
the uſe of him and his heirs ; in this caſe, no uſe will riſe 
without inrolment by the implyed conſideration, becanſe there 

is an expreſs conſideration, Fr expreſſum facit aſe Pac i- 

ts#m. And yet if I covenant, that in conſideration that 7 FS is 

og my ſon, and hath paid me 101. that I will ſtand ſeized of 
BR,B:o. 1irdtothe uſe of him and his heirs; in this caſe, the uſe will 
Feottmen'- ariſe without inrolement, And if I covenant in conſideration 
Plow.Man Of 10ol. and of a marriage, to ſtand ſeized to the uſe of my (elf 
relscale«4 for life and afcer of my ſon in Tail, hereby the uſe is raiſed, and 
Co, 3. 24. the poſſeſſion charged without inrolement. So alſo where a Feoff- 
Dot * . ment is made, Fine levied, or recovery ſuffered, and no uſe de- 
11, claredthereupon and the ſame is without any conſideration of Fine 
or Rent, by this the uſe is not changed, for it doth reſult to the 
Feoffor, Conuſor,and Recoveree, and he hath theieſtate as he had ir 

before; bur if intheſe and ſuch like caſes, there be bur a penny or 

a penny worth of conſideration given, or any rent reſerved upon 

the Feoffment; the uſe will riſe well enough to the Feoffee, &c. 

And if any Tenure be created, as where a gift in Tail, Leaſe' for 

life or years is made, in theſe caſes, albeit there be no conſidera» 

tion given, yet the uſe will riſe well enough to the Donee or Leſſee 

and eſpecially, if any rent be reſerved, for that isa kinde of conſtde- 

ration : But if a Leſſee for years grant over his term to another 
withour any conſideration at all, it ſeems by this no uſe at all will 

riſe to the Grantce,and therefore _—_ Grautce ſhall holy HIP 

—_— the 


ſeized to the uſe of his brother, and the wife of his brother for 
life, or in tail; in this cafe- the conſideration is ſufficient to raiſe 
the uſes to them borh. So if I covenant ( in conſideration of 
the marriage of my ſon with the daughter of another ) to 
ſtand ſeized to the uſe of my ſelf for life, and after of my ſon 

in: ly. 
Der 174. If I covenant with 7 Stoſtand ſeized to the uſe of him, his Exe 
cutors, &c, ( he being none of my kinred )for twenty years and af- 
ter to the uſe of my ſon in Tail , in this caſ?, the uſe will not 
riſe to / FS, but it will riſe to my ſon well enough, Foralbeit 
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M the uſe of the Grantor, /e4 Q»ere. The'ſeventh thing whereunto 
reſpe4 is to be. had, is the maner and form of words uſed in the 
making and raiſing of uſes, wherein there is much regard to the 
words uſed in minde and intention of parties : For if one Covenant in conſidera- 


SY 
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theraiſing of tion of 201. paid him by LS, to ſtand ſeized of Land to theuſe of 1 S co. 8. g,. 


nſcs,and what A 
maner of uſes 
may be made 


or nor, 


Inrolment. 


Covenant. 


nd his heirs : or if one covenant-that IS and his heirs ſhall 

have his Land, if this Deed be Inrolled, this is a good bargain and 

ſale ro raiſe the uſe, and will do it as well as when it is made by the 

words | Bargain and ſell.) Soif one for good conſideration by words ,,,, :.c;. 
of Demiſe and Grant, make a Leaſe of his Land for a term of years , Rowland 

hereby the uſe will rife to the Leſſee as well as if the Leaſe were £32%*® 

made by the words, Bargain and ſell, Er fic de fimilibust. And yet Wards 

if one by words of Bargain and fell, convey his Land to his {inberc, 

ſon, no uſe will riſe by this,except there be mony paid,and theDeed Co: 8: 

be inrolled. . Andifone in conſideration of mony grant his land to —ogy ws 
his ſon, or any other by the word [| Exfeeff, | no uſe will riſe by 

chis, unleſs Livery of Seifin be made thereupon, becauſe the intent 

of.the parties in theſe caſes doth appear to be co paſs it in another 

maner.: And if in the laſt caſe Livery of ſeiſin be made, then Reſolved 
the uſe ſha'l be guided by Law thatis, if nothing be given, it ſhall 9,297. 
be to the uſe of the Feoffee, and not amount to a limitation of 

uſe to the fon - Tf one covenant with his ſon, that his Land 21 H.7:8. 
ſhall remain, or that his Land ſhall deſcend to him, this is a good + gy wo 
covenant T0 raiſe the uſe according to the limitation. And yet if Feofimene- 
one covenant with his fon upon his marriage, that his Land ſhall re. apiapchag 
main, revert, or deſcend to his ſon in tee, or 11 Fee-Tail , by 

this no uſe will be ratſed, becauſe it is fo incertain, but perhaps this 

may amount to a Covenant, whereupon the ſyn may have an 

Action of Covenant. If I covenant for me and my heirs, that I 

and my heirs and ail others thar are ſeized, ſhall be thereof ſeiz- 

ed to the uſe of &c This is a good Covenant to raiſe the uſe, albe. 

it it bein words of the fucure Tenſe. If I covenant with myeld- Py*r 574 
eſt ſon and ſtrangers, ro convey my Land to the ſame ſtrangers 

co the ule of my elf for life, and after of my ſonin Tail, &c. 

and | grant by the Deed, char the ſaid perlons ſeized of the faid 

Land, ſhall be from citence ſeized to the ſaid uſes, and none other 

uſe, and no other conveyance is made : it ſeems this is ſufficient 

to raiſe the uſe: And yet if I be ſeizec of Land in Fee,and Covenant 

with IS, that A B and C D and their heirs, ſhall ſtand and 

be ſeized of this Land ro the ule of :. it ſeems, this is not a 

good Covenant tO raiſe the uſes 1: + ]-coffinent or other con- Co.t. 120, 
veyance be made to the uſe ofthe Feoffor and the heirs of his bo- 
dy, on the body of Mthe witc or $1, and for gefaulr of ſuch iſſue, 
to the uſe of him andthe heirs of b:s body of $the row wife of W K 


and for default of ſuch iffuc, rhen ts the ule and performance of 
| | = his 
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his laſt Will for 10'years immediately after his death, and after the 
Term ended, to the uſe of the Feoffee and their Heirs during the life 
of xy ( eldeſt ſon of the Feoffor ) and after his death to the uſe 
of the firſt iſſue male of the body of the Feoffor lawfully begotten, 
and the Heirs of the body of ſuch firſt iſſue male, and for default of 
ſuch firſt iſſue male to the ſecond ifſue male, &-c. | in the ſame ma- 
ner ; 7] theſe are good limitations of uſes. So'ifa uſe be limited to 
1 $ for life without impeachment of waſte, ard after to the uſe of 
B and C.cheir Executors and Adminiſtrators for the Term of twen. 
ty; ears and after to the uſe of {and the heirs males of his bo. 
dy, cc. theſe are good uſes So ifa uſe be limited after this maner, 
viz, totheuſe ofa mans laſt Will and Teſtament or to the uſe of 
ſuch perfon or perſons, and of ſuch eſtate and eſtates as he ſhall 
lin.ir, and appoint by his lalt Will and Teſtament ; or to the ufe of 
ſuch perſon or perſons, or to ſuchuſes and purpoſes as he ſhall by 
any writing under bis hand and ſeal declareand appoint, theſe are 
ood limitations, If I covenant with another in con{deration of 
blood, &c. that | will ſtand ſeized of my lacd to rhe uſe of ſuch of 
my ſons, or ſuch of my coulins, as the Covenantee ſhall name . 
in this caſe, after a nomination made, the uſe will rife well enough. 


Bur if I ( for and in conſideration of 101-orthe like good confidera- x 21NeF. 


tion ) covenant to ſtand ſeized of land to the uſe of fuch perſons as 
the Covcnantee ſhall name; 1n this caſe, albeit the Covenantee do 
nominate ſome ©f my coulins, or blood, yer no uſe will riſe by chis 
for the incertainty of ir. If a Feoffment or other conveyance be to 
the uſe of 1 5 and his Heirs, provided chat if che Feoffor pay 101. 
at ſuch a day, that then it ſhall be co the uſe of the Feoffor and his 
Heirs; this is a good limitation, and the uſe will riſe accordingly.A 
uſe may be limited to a woman avrente vidnitate ſua, and this is 
ood 

. If a man be ſeized of two Manors, and covenant to ſtand 
ſeized of the ſame to the ufes following, viz. ofthe one to the uſe of 
the Covenantor for his life, and after to the uſe of his wife for life, 
and after to the uſe of his eldeſt fon in Tail, &c. And for the other 
Manor, to the uſe of his ſecond ſon in Tal, oc. theſe aregood lime 
rations, and the uſes will riſe accordingly. 

If a man ſeized of land in Fee agree with another, that a Fine 
ſhall be levyed of it, and that the ſame ſhall be to the uf.s follow. 
ing, viz. that / $ ( the Conuſor ) ſhall have one yearly Rent of 5ol. 
during his life to be iſſuing out of the ſame lznd, and as touching 
the land charged with the Rent &c. to the uſe of / D ( the Conu- 
ſee ) until defaulr of payment of the ſaid yearly Rent, and then to 
theuſe of / S and his Heirs forever; this isa good limitation and 
the uſe will riſe accordingly, Er fic de pmilibrs. 

If a Feoffment be made by IS to the uſes in certain Indentures 

Ll 2 Tripartite. 
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Tripartire of the ſame date, and thereinis declared that it ſhall de 
to the uſe. of 4 for life without impeachment of waſte, and 
after to the uſe of ſuch: Farmors, or Tenants.to whom. he ſhall de- 
miſe any part of the premiſes for life, or lives, or for any Term ot 
years, as in any ſuch demiſe ſhafl be limited and appointed, and 
after to the uſe of the performance of the laſt Will of the faid L, 
and tothe uſe of ſuch perſon or perſons ſeverally ro whom the 
faid L by his laſt Will and Teſtament ſhall appoint any eſtate, and 
after to the uſs of, ec, theſe are good uſes, and the eſtates ſhall riſc 
ccordingly. 

A uſe may be limited upon condition, and the condition may Co: 4- 14: 
be annexed to one ofthe uſes, and not unto anorher. 

If lands be conveyed to I $ and the Heirs of his body, to the Co. ſuper 
uſe of I'S and his heirs, or to theuſe of a ſtranger and bis Heirs; ** + 
this uſe will r.ot riſe in this maner. And yet if lands be con- 
veyedto 1 S, and his heirs, to the uſe of him and the heirs males of 
his body, and after to the uſe of a ſtranger and his Heirs, it ſeems 
this is a good limitation, 

Tfone-grant lands by Deed to-husband and wife, To have and to 5 C=r- 
hold co the uſe of the husband and wife,and of the Heirs of their two: jugge. 
bodies.; this-is a good eſtate Tail by this limitation, albeit he do 
not ſay Hab:»dum to them and their Heirs, &c. but Habexdum to 
their uſes; but otherwiſe it were if the uſe were limited to-a ſtranger 
in this maner. 

If lands be conveyed byTS to-T D, totheuſeof I'S, ortothe g,...,. 
nſe of his wife for life, or to. the uſe of any other for life, the re- 7 
mainderto another in Tail or-for life, the remainder to a third, his 
Executors, &c. for {ix moneths, and after the ſix moneths ended,to 
the nſe of a fourth and nis heirs; theſe- are good limitations, and 
the eſtates will riſe accordingly 

If auſe belimited'to the Conwlee of a Fine, or-a Recoveror in a 
Recovery until he make a Leaſe for forcy years, and after to 
the uſe of the Recoverees.or Conuſorsand their Heirs, this is.a good 
limitation and the uſe will riſe accordingly. 

Contingent uſes, or uſes-in psſſe may be created as: well as uſes in | 
fe ; and therefore if lands. be conveyed to the uſe of a man and the 50:77). 
wife heſhallafterwards marry, or to the ule of his firſt ſecond, or ci(c. 135. 
third wife-, or to the-uſeof 15S for life, and after to the uſe of 
the right Heirs of I D, and I D' isthen living ;, or to the uſe of 
I S for life, and after to the uſe of him that ſhall be his firſt 
Heir male; and the Heirs of the body of fuch Heir male, ec. all 
theſe and ſuch like,are good uſes; but they are uſes nt the Common- 
he Law {till, and are not executed by the Statue unr i} they come itt eſſe. 

The laſt thing whereunto reſpe&'is to be had, is the nature and 
© quality of the -uſe: Ang herein iTis ro de known, -thar a man may 
| at. 


Dyer 290, 


[ 


Co.1.26, 
8 1311 4+ 
It 3s 


Stat 15 R, 
3 CiiiCs 

27 H.8 
1cdMeb.c.14 


eo.1.175, As touching the Declarationof Uſes, 5.e, the Manifeſtation/ or 


276, 


Dier 169» 


_ Chap.24. 


517 


A The. 
at this day by a& executed 1n his life time, or;by his laft Will and 
Teſtament at his death, give. his Lands, Tenements or Heredita- Charitable 
ments to any perſon or perſons not corporate, and their Hiers, for uſes. 

any religious, charitable or civil uſe, as wel] as for any private uſe: 

And therefore a man may ſo diſpoſe of his Lands for the finding of 

a Preacher, erecting or maintenance of a School, relief and com- 
fort of maimed Sou!diers, ſuſtenance of poor people; reparations of 
Churches, High-ways, Bridges, diſcharging of the poor Inhabi- 
rants of a Village of the common Charges to make a ſtock tor 
poor Laborers in Husbandry, and poor Apprentices, and for the 
marriage of poor Virgins, or other ſuch like uſes, and theſe uſes 
are not prohibited by any Statttte : And it. is good policy upon 
every ſuch Feoffment or eſtate to reſerve to the! Feoffor- and his 
Heirs ſome ſmall rent, or to ſet down ſome ſmall conſideration : 
But cheſe Uſes are not ſuch Uſes as are executed by the Stature of 
Uſes, neither are they to be reſembled to the Uſes aforeſaid; for in 
this caſe, if there be any miſ-1imployment of the. Lands or breach 
of the truſt by the parties trulted, redreſsis to be had by the Lord 
Chancellor, or Lord Keeper by a ſpecial courſe of proceeding; 
For which, ſee the Statutes of 39 Eliz. Chap.6. 43 Eliz.chap.g. 
7 ac. Chap.3. Butif any man have heretofore given, or here. 
rofore ſhall give any Lands, Tenements or Hereditaments by aR 
executed in his life, or by his laſt Will at his death to any perſon 
fingular, or Corporate, 1n Fee fimple, Fee tail for life, or years, 
ro the intent or upon condition to maintain any ſuperſatious uſe, 
as to finde a Chaplain, and have the ſervice of a Prieſt toſay Maſs, 
or to have a Prielt or other man to pray for the ſoul of any dead 
man in ſuch a Church or other place; or to haveor maintain per- 
petual Obites, Lamps or Torches, (c. to be uſed at certain'times to 
help to fare the ſouls of men out of the ſuppoſed Purgatory, all 
theſe and ſuch like Uſes are void , andthe Lands that are fo given 
to ſuch ſuperſtitious uſes, are to be forfeited, and given to the 
King and he ſhall havethem ; and yer if ſo that there be any cha- 
ritable uſe intermixed with the ſuperſtitious uſe, and they may be 
diſtincuiſhed , the King ſhall have onely ſo. much -as is given to 
che ſuperſtitious uſe, and not that which is given tothe charicable 
uſe alſo: For which, See «Adams and Lamberts Caſe at large 
C0.4-1 4. 


Soperſticious 
uſes. 


? $, Declaration 
of Uſes : Ard 
whereauſe cf 
Agreement of the parties, to what uſes and- intentsthe Aſſurance Land may be 
made ſh\ll be, theſe things areto be known. | 1+ That Uſesmay be &Claredupon 


, anyvAſſurance, 
declared or averred on a Fine, Feoffment, or Recovery of Land; and what at 


but on 'a Bargain and Saleof Land, no uſe may be declared or be ſaid a ff. 
averred bur what the Law doth make, Ard upon a covenant.ef cient (eclara- 
Uſes,no other uſe may be declared or averred, but what is contained *'0n of ſuch a 

LI 3 


within ule, cx not, 
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within the Deed. 2. Every one may declare and diſpoſe the ufe co 2. 57: 
. of land according to the Eſtate that he hath in the land ;, for the Pi 255+ 
declaration and diſpeſition of the uſe- doth enſue the ownerſhip of 
the land ſficurt nmbra ſequityr corps. And at this day theufe doth 
draw theland toit, asthe body or principal the ſhadow or ac- 
ceſſary : Ard therefore the owner of the Land, or he from whom 
the land doth move, oughtto limit and declare the uſe of the land, 
 asif the Husband and Wife levy a Fine of the Land, whereof he is 
ſeiſed in the right of his wife, the Husband alone may declare the 
uſe of this Fine,and this Declaration ſhall binde the Wife, albeit her 
aſſent to the limitation of the uſes do not appear, if her diſe 
aſſent doth not appear; but in this caſe it is moſt proper to 
have a declaration of the uſes by the Husband and Wife both , 
for ſhe alone, becauſe ſhe 1s /#b poreſtate viri, cannot alone declare 
or limitany uſe; neither can the Husband alone limit any uſe a- 
Sainſt her good will, becauſe he hath not the eſtate of the Land : 
And therefore if 4 and B his wife be ſeiſed of land in the right of 
his wife; and ſhe without the conſent of her husband covenant by 
Husband ang /Indenture with C and D, 14 Afarris 14 Eliz. that a Fine ſhall be 
Wife, levied of this land, and that it ſhall be to the uſe of her ſelf for life 
without impeachment of waſte, and after to the Conuſees for their 
lives; to the intent that they ſhall ſuffer 7 Sto rake the profits for his 
life for divers Remainders over ; and afterwards: arid before the 
Fine levied, the husband alone by another indenture 31 February 
22 Eliz. (wherein the wife 1s-named a party) without the conſent 
of his wife, doth agree that a Fine ſhall be levied to the uſe of him 
and his wife,and after to the uſes limited by the wiv+s Indenture,ard 
after the Fine is levied accordingly , in this caſe, ajbeit the variance 
be in one particular onely, and the limitation in all the reſt of the 
uſes and:eſtates do apree, yet all the ſame limitations by both Tn- 
dentures are-vo0id, and the uſe, upon the conveyance is left to con- 
ftruction of law-and therefore ſhall be to the wife and her Heirs for 
ever: Andyetif the Husband and Wife agree in the limitation of 
the Uſes for part of the land, and differ in the reſt the limitations 
for fo much as they agree inare good, ard void for the reſidue : 
And-intheſe caſes wkerethe Declaration is good, the Wife ard 
Toynt-renants -her Heirs-ſhall be bound by it. $So if two Joynt-Tenants are, 
TE and they and two others having ſeveral eſtates joyn in a Fine, 
and oneof rtkem declare the uſe in one manner, and the other 
doth declare the uſe in another manner, this Declaration is good 
for either of their parts; for the Declaration ſhall te governed ac- 
cording to their Eſtates, And if an Infant, or a man ae »c» ſave 
memerie doth declare the uſe of a Fine levied by him, this Decla- 
rationis g00d, and ſhall binde him ſo long as the Fine ſhall con- 
rinue in his-force,, 3, This Declaration of Ules may be _ 
3's Fg SHB £ either 


Infant. 
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£0.2.53-5 either by Deed indented ( which is the moſt uſualand ſafe way,) | 
or by Deed poll; as where the parties do by ſuch a writing agree 
thatan Aſſurance paſſed, or to be paſſed, ſhall be to ſuch and ſuch 
uſes, as that a Fine ſhall be levyed by ſuch a time, and that it ſhall 
be to the ufe of one for life, another in Tai), another in Fee. 
Or it may be made by a verbal agreement without any writing 
at all; as where an agreement 1s {o had, and made between two 
or more, thata Fine, or Recovery ſhall be had, and it ſhall be to 
ſuch and ſuch uſes, and the fame is had accordingly ,' in this caſe, 
thisis a ſufficient dechration being proved ; but it is not ſafe in 
C0-2- ©, theſe caſes to depend upon ſlipper memory. 4. This declaration by 
& 7 word or writing, may be made before, at, or after the time of 
Dier 29%. making the Aſſurance: And therefore one may covenant or agree 
O-7. 40. . . | . . 
co. 9.8, © that I, S. ſhall recover againſt him, or that he will levy a Fine, or 
Dier 136, make a Feoffment to I. S. of ſuch land, and that the ſame ſhall be to 
the uſe of &c. And if one make a Feoffment, he may declare the uſes 
of it at the ſame time, and that within the ſame, or in another Deed 
at his pleaſure: And if the Aſſurance be paſt, and no declaratign 
of uſes had before, or at the time of paſling it, a decl:ration may 
be ſubſequent, viz. That the ſame Afurance was and ſhall be, and 
the Recoverors, cc. ſhall ſtand and be ſeiſed to ſuch and ſuch uſes, 
for an Indenture ſubſequent may dire and declare the uſes of a Fine 
or Recovery precedent, But herein theſe diverſities are to be obſer- 
ved; when precedent Indentures are made to direct the uſes or a ſub- 
ſequent Aſſurance, and after the Aſſurance is mage accordingly , 
there no Averment ſhall be taken by word, that the ſame Aſſurance 
was to other uſes then are declared by the Indenture: But againſt 
an Indenture ſubſequent, declaring the uſes of an Aſſurance pre- 
cedent, an Averment may be taken, that there were other uſes ex- 
preſſed and limited, before or at the time of the Aſſurance, then 
are contained in the Indenture. If a precedent Indenture be 
made to dire& the uſes of a ſubſequent Aſſurance, when the 
Aſſ-rance comes, the Land is bound, and the Conuſor or Re- 
coveree cannot by any at of his, afcer Recovery had, 
charge or avoid it, but 1f the declaration be ſubſequent, if in 
the interim , between the Aſſurance had, and the declaration of 
the uſes, the { onuſor or Recoveree fell, give, or charge the land 
to others , this ſubſequent declaration will got ſubverc the mean 
Eſtates, charges or intereſts, unleſs it can be otherwiſe proved, 
that by a certain and complcat agreement of the parties, the 
Aſſurance was had and made to theſe uſes. 5, When the agree- 
ment for the limitation of uſes is precedent, whether ir be þb 
writing or word, it is but directory, and coth not bind? the eſtate 
unt:1] the ſame Aſſurance be afterwards:had, and therefore by a 
new agreement or declaration mace in the ſame manner as the 
LEES former 


Averment. 


Are. 
former, viz. inwriting, if the former be ſo, ard between the fame 
parties either before,or ac the time of the ſame aſſurance paſſed, new 
nſes may be made and the former uſes changed; but when the ſame aſ- 
ſurance is purſued accordingly,8& nointervenient alteration is made, 
it ſhal be expounded to be to the ſame uſes, and ſhal bind the parties, 
and no naked avermerct ſhal be received of any latter or other agree- 
ment contrary to the. Indentures. 6 The declaration of the uſes muſt 
be certain,and eſpecially in three things: 1n the perſon ro whom,in 
the lands cc.of which,and inthe eſtates by which the uſes are decla- 
red, and if there want certaint- in either of theſe, the declaration is 
not good, and it muſt be compleart of it ſelf without any reference to 
Indentures,or other writings to be made afterward, for then ir is but 
an imperfect communication,and no compl: at declaration.7, Where 
an Indenture precedent is to limit the uſes of a ſubſequent Fine or 
Recovery,and it 1s not purſued in ſome circumſtance of time,perſon, 
quantity or the like : yet if no other new mean agreement may be 
proved, the Aſſurance ſhall be in Judgement of Law to the uſes con- 
tained inthe ſame \ndenture bur ifthe variance be in theſe particu» 
lars,and the torm of the Indenture be not purſued,there an averment 
wichout writing may be taken, that the Fine or other Aſſurance 
was to other uſes then are contained in the Indenture; and if none 
ſuch can be ma1e,then it is left to conſtruQion of Law. nd therefore 
if 4 Zeletzed of divers Manors in Fee and by his indenture dated 
10 Mariii 21 Eliz. doth covenant with B and C,that he before the 
end of Trinity Term next- will by Fine or other conveyance aſſure 
one of thele Manors to them, and that the ſame 4fſurance hall beto 
the uſe of A and EZ his wife, and of the heirs of 4, and the 26+} day 
the Deed 1sinrolled, and the-29%) day of the ſame moneth, he doth 
by another Indenture cove- ant with the ſame /'and D to convey all 
the ſame Manors to the ſame C and / before the Annuntiation nexr, 
and that the fame Aſſurance ſhall beto the uſe of 4, and the heirs 
males of his body,and for default of ſuch iſſue, to the uſe of divers 0» 
thers in remainder, and by this Indeznture doth covenant, that ifhe 
ſhall not ſufficiently ggnvey this land by the day, that he will {tand 
ſeized to the ſame uſes, cc. and no Fineis levied by the c11d of Trint- 
ty Term, but 17 Seprems.following,a note ofa Fine is acknowledged 
to B and C,and the heirs of B, of the land within the hr{t Tadencure;, 


6; Averment- andthe 1$® of the ſame moneth, another note of a Fine is acknow- 


of uſes ; and 
where a uſe 
of lan-1 may 
beaverred up- © 


ledged to C. and Þ: ofithe ſame, and other land inthe lalt Indenture, 
and doth theſe Fines are centred in Ot4b4 Mich following , in this 
aſe theſe Fines cannot be dire&:d and declared by both Indeatures, 


on any afſu- and therefore it ſeems theſe delarations are void. 
Tance 3 And 
what ſhall be 
ſaid a ſuffici- 
ent averment, VPON 4 
OT. Not, 


As touching Averment of Uſes. 5. e. the proof of Uſes by wit- 


neſſes theſe things are to be known, that where any uſe is expreſſ:d _ & Sts 
Charter of Feoffment, no other uſe contra Or preter the uſe co.z, 57. 
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which is expreſſed ſhall be admitzed Butin caſes of Fines and Re- 
coveries wherein no uſes are expreſſed, other uſes then what Laws- 
conſtruQion will make may be ſhewed and proved to be agreed up- 
on, and the ſameaſſurances ſhall be to ſuch uſes as by proof ſhall be 
made to appear to bethe intent of the parties: Asif a-man and his 
wife ſell her 11nd for money , and after levy a Fine to the Vendee 
and his Heirs, in this caſe it may be poet! it was for money, and 
this ſhall carry the uſe to the Vendee without any declaration of uſe, 
which otherwiſe would reſult to the woman and her Heirs: And 
yetif a Fine be with a Grant and Render, no Averment to prove it 
to be co other uſes then what are contained in the Fine ſhall be re- 

ceived. And where the uſes of a conveyance be declared by Inden. 

ture before, orat the time of the ſame conveyance, no averment 

ſhall be received of any other uſes then what are contained in the 
Indenture : But if the Tndenture of Declaration be ſubſequent , 

there an Averment lieth and ſhall be received that there were other 

uſes agreed upon at or before the time of conve:; ance made. And 

where an agreement is made to levy a Fine, or ſuffer a Recovery, be. 

fore. or ata time certain, and that it ſhall be of ſuch and ſuch lands, 

and co ſuch and ſich perſons; and after it falleth our, the Fine or 

Recovery ts not had by that time, or not of the ſame land, or not be- 

tweenthe ſame perſons ; in theſe caſes an averm. nt may be had of 0- 

ther uſes, and of another agreement. 

Where the uſes of an Aſſurance are certainly agreed upon and ,, To whar 
declared between the parties thereunto, there regularly it ſhall uſe an afſa. 
be to ſuch uſes as are declared and agreed upon, and to none others, rance of land * 
But if a Conveyance be made of Land by Fine, Feeffment, or Re- hall 'be by 
; Gb; aac 14 CONItruction 
covery, and no uſes thereof declared and agreed upon, the Law will (1. ang 
limit and appoint cheule according to equity and conſcience. 


vTt 
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And how rhe limis 
therefore if a man levy a Fire, and make a Feoffment or ſuffer a Re- tation of the 
covery of land without any conlideration; the Law will adjudge 1ie5 of land 

the uſe to be in the Feoffor, Conulor, and Recoveree, who doth 07,5 Ho 

part with thel:ind: And fo if a man make a Feoffment to the in- gruea, 

rent to perform his laſt \iil, of to the uſe of his laſt vViil, or to 

ſuch perſons as he ſhall limir by his att Will ; inall cheſe cafes the 

uſe ſhall be in the Feoffor and his Heirs whilzs he doth liv? to dif 

poſe at his pleaſure. And fo if one make a Feoffment-of Land to 

{ $S and his Heirs, to the uſe of 77 S for twenty years, and limit the 

uſe no further, inthis cafe, the rehdue of the uſe afcer the twenty 

years. ſhallbe to the Feoffor and his Heirs : Burt if in thele caſes 

there be any conſideration of money or the like, though never fo + 

l:ttle given, or any Rent reſerved upon the Feoffnent, the Law 

will adjudge theuſe inthe Feoffee, Conufee or Recoveror : And. 

yet in thatcaſe alſo if other uſes be expreſſed upon the Deed, it" 

ſeems it ſhall go to the uſes expreſled, asif e4 for 201. paid by 

B,. 
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B, enfeoff B and bis Heirs, to the uſe of {and his Heirs. 1f the £2-2.57, 
Hu«band-and Wife levy a Fine of the Wives land, withour confide- ** 
ration and without any declaration of uſe, the Law will adjudge 
thisro be tte uſe 5f the Wife and her Heirs , but if they ſell 

her land for money, and after levya Fine thereof to the Vendee 

this ſhall be co the uſe of the Vendee and his Heirs. Andif a man 

be ſeiſed of land of the part of his Mothcr, and without any con- 
ſideration makea Feoffment in Fee of it; this ſhall be ſaid to be to 

co his uſe in the ſame nature he had ir before. So if two Joynt- 
tenants be of land, the one in Fee. ſimple, and the other but for life, 
andthey without any conſideration levy a Fine of ir, and make ne 
declarationof uſe; theuſe ſhall be to them of the ſame eſtate as 

they had before in the land. So if «tenant for life of land, and B 

in reverſion or remaincer, levy a Fine of this land, generally, this 

ſhall be to theuſe of A forlife and to the uſe of B inFee after- 
wards as it was before. So if 4 beſeized in Fee of an Acre of 
ground, and he and B joyn together and levy a Fine of it to an- 

other without any conſideration, this ſhall beto the uſe of A and 

his Keirs onely. 

If one makea giftin Tail, or Leaſe for liſe, or years, albeir it ?<r%k-Sc&. 
be without any conſideration of Fine, or Rent, yet the Law will ad- **” 
judge rheuſe in the Donee or Leſſee, and not in the Donor or 
Leſſor. 

If one at this day by Deed indented bargain and ſell his land to pjoy. 539: 
another for money, and doth limit no eſtate but the Deed is Habens Co-1.57- 
dam to him onely,and not Habeydam to him and his Heirs,or to him ts > 
and the heirs of his body, or to him for life , howſoever in this caſe 535 
before the Statute of uſes was made, it was otherwiſe, yet now the jur-:5. 

, common received opinion 1s that by this there doth paſs onely an e- oo —_ 
ſtate for life, and not a Fee-ſimple. I 

If a Feoffment be made to 7 F and his heirs to the uſe of 7 D with- Co. ſuper 

out any more words; by this limitation 7 D hath onely an eſtate for J%.*9. 
life : So if a Feoffment be made to 7 S and his heirsto the uſe of 1 D 
for ever, without ſaying [and his Heirs | hereby 7 D hath onely an 
eſtate for life : And ſo of other uſes the conſtruction ſhall be accord- 
ing to the rules of Law, 

If a uſe be limited to 7 F and his Heirs, untill 4 ſhall come Go 
from beyond the Sea, and attain his full age or die, in this caſe 8.8. we 
if he come from beyond Sea, attain hjs full age, or die, the uſe ſhall {910Mer- 
ceaſe. TT” 

If one covenant to ſtand ſeiſed to the uſe of 4 his eldeſt ſon and 1i1.197:c, 
the Heirs males of his body, and after to the uſe of B his ſecond #.K- Kis- 
ſon in Tail in the ſame maner, or according to the limitation to 4 , * 
Dy \ op B hath an eſtate Tail ro him and the Heirs males of his 

ody. 


If 
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o. fuper Tf aFeoffment in Fee be made to the uſe of a man and his Wife 

_* for their lives, and after to the uſe of their next iſſue male to bes 

begotten, in Tail, and after to the uſe of the Husband and Wife, and 

of the Heirs of their two bodies begotten ( they having no iſſue 
male then, ) by this the Husband aud Wife are Tenants in ſpecial 

Tail executed, and after they have iſſue male, they are Tenants for 

life, the remainder to the ſon in Tail, the remainder to them in ſpe- 

cial Tail. 

Dier 300. If one make a Feoffment to the uſe of himſelf for life, and af- 
ter his deceaſe to the uſe of «lice whom he doth intend to marry, 
until the iſſue ke ſhall beget of her, ſhall be of the age of: One and 
twenty years, and after the iſſue cometh to thatage, then to the uſe 
of the Wife during her widowhood,and the Husband die withour if- 
ſue; by this the wife ſhall have an Eſtate at leaſt during her wi. 
dowhood. 

Co. 1, If I covenant with B that in conſideration he will marry my 
daughter, that from the time of the marriage I will ſtand ſeiſed to 
the uſe of my ſelf for life,and after to the uſe of C.a ſtranger and the 
Heirs males df his body, and after to the uſe of B. and my daughter 
and the Heirs of their two bodies; in this caſe albeit che uſe limited 
to C. the {tranger be void, yer it ſeems B. and my daughter ſhall not 
have the Land till the death of C. withour iſſue, but that my Heirs 
ſhall have it tiJl that time. 

@. 1.155, Tf I covenant with B. to ſtand ſeiſed to the uſe of my ſelf for life, 
and after my death to the uſe of C.a ſtranger for the term of twenty 
years, and after the end of the term tothe uſe of my ſon in Tail, in 
this caſe theuſe limited to C. 1s void, and my fon after my death ſhall 
have the land : But if the words of the covenant be.| and afcer the 
end of twenty years] inſtead of | and after the end of the rerm}] my 
ſon ſhall not have the land until the twenty years be expired. See 
more in i pcs a: of Deeds, chap.5. 

© 1h All ſuch uſes as are not within, nor executed by tke Statute of 

he ny 27 H.8. but remain at the Common-Law, may be deſtroyed, diſ- ” HR 
continued, or ſuſpended as uſes before the Statuce might have been. Land may be 

And therefore contingent uſes may be extinguiſhed or- inuſpeaded extinguiſhed 

at this day, As if a man ſeifed of Land In Fee have three ſons __ —_ 

A.B. and C. and he make a Feoffment of his land to divers Feoffees © PT. 
to the uſe of them and their Heirs during the life of A and after where chan 
to the uſe of the firlt ſon that A, ſhall beget and the Heirs males tient Uſes ſhal 
of the body of ſuch firſt ſon, or if a Feoffment be made to the Þe revived 5y 
uſe ofa man, and the wife that he ſhall marry, or the like; ifinthele \,* £0 _ 
caſes the Feoffees make a Feoffment over before the contingent uſes > _ IO 

happen to be in eſſe, as before 4 haveany ſon, or the:man rake a 

wite, &c. albeit it be to one that have notice of theſe uſes, yet the 

uſesare deſtroyed for ever,and the Feoffees cannot enter and rev;vz 

- dg | =_ 3 
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then contrary. to their own Feoffmen:: And if in theſe caſes the 
+ Feoffees before the contingent remainder veſt be diſſeiſed, bereby 
the'Uſes are fulpended , but then by the reentry of the Feoffees the 
antient Uſes will be revived again: And therefore if the Feoffees 
releaſe to the Diſſeiſor and ſo bar themſelves of their entry, the Uſes 
are -extinguiſhed and ſhall nor be revived, and che party prieved 
ha:h no rem«dy but in Chancery again't the Feoffees for breach of 
cruſt. And ifthe Feoffees in the fart caſe before die, before 4 have 
any ſon born, the contingent remainder is gone : A« where a Feoff. 
ment is made to the uſe of the Feoffer tor life, and after to the nfe of 
the right Heirs of / Sin Fee, and the Feoffor die before / F, in this 
caſethe remainder is gone,for a remainder cannot be without a par- 
ticular eſtate no more of a uſe then of an e:tate made in poſſeſſion * 
and ({uch a remainder muſt velt during the particular eſtate, or at 
leaſt eo 5»ſf.:ri when the particular eitate doth end. 
If a Feoffment be made to the uſe of 7 F and the wite he ſhall af- Co.1. 136, 
terwards marry, and of the heirs males of their bodies,and / S make 
a Feoffinent of this Land to ancther before he take a wife, hereby the 
contingent remainder is deſtroyed. 
If A enfeoff B and his Heirs, to the uſe of C and D his Wife, nit.z ca-, 
and the Heirs of the ſurvivor of them, and {* makes a Feoffmen 707 
p eons ; djudel, 
to E anddieth, this Feoffment doth deliroy the contingent re- 
mainder. 
When the Eitate out of which the Uſes do ariſe is gone, the yier 186. 
Uſes aregonealſo: As if a Leaſe be made to A for his life , to 
the uſe of B for his life, and A dye, hereby the eſtate of Þ is 
one. 
Alſouſesof Lands may be gone by Revocation, whereof ſee in 
the next part. 
9. Where a Proviſoes and Powers of revocation of uſes of Lands are very fo, ſupe: 
power tore- frequent i voluntary conveyances(whether by Feoffment or other- 7 
yORE go wiſe) that paſs L:nd by way of raiſing of ufes, and are executed to. 443. 
47 _— © by the Statute of 27 H 8. and the inheritances of many depend ,;.*7** 
how they ſhal thereupon. As if a man ſeiſed of Land in Fee have divers ſons, 2«: 373 
be raken; and and he convenant £0 itand ſeiſfed of that Land to the uſe of himſelf 
what R<voa- for life, and after of his eldeſt ſon in tail, and for want of ſuch iſſue 
. tion by reaion |, the uſe of his ſecond ſon in tail, ec. with a Proviſo chac it 
+= 6h, reaty ſhall be lawful for him at any time during hs life to revok 
ſhall be good, 112411 DE 1awTul Tor nm at any ring e torevoke any 
and what not, of the ſaid uſes, and to limit and appoint other uſes, &c. Or if 4 
* by Indenture between him and- # his Heir »pparent an Infant, co. 
| venant with B for theadvancement of his blood, -+- ro ſtand ſeifed 
to the uſe of himſelf for lite, and after to che le of his ſaid Heir 
apparent 4nd the Heirs males of his bodv,ind ater co the uſe of his 
right Heirs, provided chat if «4 by hwwiſelf or any orl1er during 
his life ſhall deliver or offer-to Ba Ring of gold to the1nteFit to 
. make 
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make void all the ſame uſes, that then the ſaid uſes ſhall be void, 
and he may limic new uſes: Or if A by Indenture covenant with 
Bro ſtand ſeized to the uſe of himſelf and his wife and his daugh- 
ter for their lives, and after, &c. provided that if the faid A du- 
ring his life and after the debts mentioned in the Schedule annex- 
ed to the Indencure ſhall be paid, ſhall be diſpoſed to determine, 
diſanul, change, alter, or enlarge, diminiſh or make void the uſes, or 
eltates, or any of them, of the premiſes or any part thereof, and 
by writing indented under his Hand and Seal, ſubſcribed in the 
preſence of three witnefles ſhall declare his minde to beſo, that 
then the ſame uſes ſhall be void; all theſe and ſuch like Proviſoes 
being coupled with a uſe are allowed to be good and not repugnant 
to the former eltates. But in caſe of ſuch a Feoffment or other 
Conveyance whereby the Feoffee or Grancee is in by the Common- 
Law, as where A doth Enfeoff B and his heirs to the uſe of B 
and his Heirs, it is ſaid ſuch a Proviſo is meerly repugnant and void. 
And as touching theſe Proviſoes or Reyocations, theſe things areto 
be known; 1. Theſe Revocations are favorably interpreted, be- 
cauſe many mens Inheritances depend upon it: And therefore he 
that hath bis power may revoke part of the uſes at one time, and 
part at anothet time; and the revocation of the old, may be made 
by the making of new uſes without any expreſs revocation; And 
by the ſame conveyance whereby the old uſe be revoked, the new 
uſe may be created and limited, and then the former uſes doe ceaſe 
ip/o fatto by this revocation without any entry or claim, As if one 
covenant do ſtand ſeized to the ule of himſelf and his wife for their 


lives, and after to the uſeof A his daughter for life, and after to - 


the uſe of B his daughter in Tail, e&:. provided that if he ſhall be 
minded, gc. he may by writing, cc. make void the ſame uſes, and 
declare the uſes to others , and he doch make void the uſ: to his 
wife at one time and ao more, and after by a Deed doth limit and 
appoint new uſes of the whole by a new covenant to ſtand ſeized to- 
other uſes; theſe are good revocations; tor their needs no realand 
expreſs revocation of former nſes, bur the creating of new uſes 1is in 
Law. an actual revocation of the 91d uſes; -as- the makinFof a latter 
is ip/o fats a revocation of a former Wilt 2, The Prov. muſt 
for the ſubſtance of it be purſued in the revocation, and all incider>: 
circumſtances thereof muſt be obſerved, as fealing fubſcription of 
names, witneſſes, and the like; otherwiſe the revocation will not 
begood. And therefore if the Proviſo be, that if the Covenantor - 


ſhall be minded to revoke, and ſhall declare his minde by writing in-- . 


dented under his Hand and Seal, delivered before three witneſſes, . 
the uſes ſhall be void; in- this caſe a revocation by word without 
wr.ting, or- by a writing and not indented, or by writing indented. 


and. not under Hand and. Seal, or under-Hand and Seal, ap 
ore- 
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fore two witneſſes onely, is not good. And yer if a proviſo be chart Trin.18 
if che-Covenantok ſhall ac-any zime during his life by wrtting Citber y 
under his -hand and Seal delivered before two witneſſes revoke **c5.caſe, 
the ſame, &-c. the old uſes ſhall be void, and the Covenancor by 
his laſt Will and Teſtament in writing under his hand and Seal 
before rwo witneſſes doth givethe land to another, and make no 
exprels revocation of the former uſes; this is a good revocation 
in Law. If the Proviſo be thar if th2 Covenantor be minded at Co0.8.921 
any time during his life co revoke the ſame uſes, ec. and ſhall 
pay or tencer tO. 4 B 20s in lucha place, in this caſe tender 
of this 205, in that place at any time is not good, unleſs he hap- 
pen to meet with A B atthe place, for then tenderat any time 
is good; but otherwiſc the Covenantor muſt give notice to A B 
' what time he will tender che 20s, in that place, otherwiſe the T;;n,,s 
revocation is not good, If one b2 to marry his daughter co the J2-5 K: 
ſon of another man, and they do mutually covenant to ſtand $teriings 
ſeized of their lands to the uſes of the.r ſon and daughter with ae: 
Proviſo ro revoke the uſe with the conſent of the mothers, if 
they or either of them be the 1 living, and one of them dye, in 
this caſz a Tevocation by the conſent of the ſurviving mother is 
ſufficient. 3. When the Covenantor doth make void ſuch uſes by ver- 
rue of ſuch a revocation, he is ſetz2d agaia of che land in Fee fim- ©: e.1.r, 
ple, as he was at firſt without any entry or claim. 4. This £0403 
power of revocation, whether it be preſent, as thoſe before and 237. 
moſt are, or future, as when they areupon contingeat, as if the 
Covenantor over-live I Sor the like, when it is reſerved to the 
party himſelf that madethe uſes, may by his Fine, or Feoffinent 
be utterly extinguiſhed, As if he make a Feoffment, or levy a 
Fine of the land whereunto the uſes and Proviſo are annexed, by 
this the proviſo is extint;, And yet fo as if he mike a Feoff- 
ment, or levy a Fine of part of the land onely : this ſhall extin- 
Suiſh his power buc to that part onely: Pur if the power be re. 
ſerved to a ſtranger, it ſeems a Fine or Feoffnent of him thar 
made ic, will not extinzuiſh ic, This power alſo whea it is preſent 
may be extinguiſhed by a Releaſe made by him that hath che 
power, t Iny one that hath any Eſtate of Franktenement in the 


m—_— land in poſſeſſion, reverſion, or remainder ; or it may beavoided 
Defeaſance. ÞY Gefeaſance whether it be preſent or future 

; If one convey his lands co certain friends intrult, to the intent Crenp Jor- 
— A that they ſhall convey it to ſuch perſons as heſhill ſer down in %, ay 
Truſts and Þis laſt Will and Teſtament, or if a man deliver money to a gy 


Confidences friend in truſt to purchaſe land for him and his Heirs, to the end \;;, 
oflands and that he may have the profits thereof for hislife , and to the end 


of charrels re- 
al and perſonal, The nature of ſnch Truſts, /the dury of them that are truſted, and the 


remedy to be had againſt chem for breach of/their Truſt, | 
it 
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it may be conveyed to them afterwards: or if a man deliver money 
to his friend to buy land for him that doth deliver the money in his 
own” name; or if a man enfeoffe his friend and his heirs of land, 
co the intent that he ſhall alien the land to whom 7 F ſhall appoint, 
or if land be conveyed :o mein Mortgage and | pay all the money, 
but I to prevent the joynture of my wife, or for ſome ſuch like caule 
name a friend joynt purchaſor with me, and ſo the conveyance is 
madetous both, if in any of theſe caſes,or in any other ſuch like 
caſe the friend truſted prove falſe, and do not perform the truſt, 
but turn the profits of the land to their ownuſe, or refuſeto ſettle 
it. according to the truſt, or the like, the party grieved muſt have 
his remedy in Chancery, for theſe are not Truſts or Uſes within 
the Statute, nor ſuch for which there is any remedy at the Common- 
Law ; and in that caſe where the Land is ſerled to the intent that the 
friends truſted ſhall ſettle it where / S$ ſhall appoint, if 1$ do net 
appoint how it ſhall be ſetled, ir ſeems the Feoffees ſhall have it to 
their own uſe. 

And if a man give or grant his Goods or Chattels, as Leaſes for 
years, or the like, to friends in truſt to the uſe of himſelf for life, 
and after to. perform his Will, or thelike ; theſe are ſuch uſes and 
truſts as are not within the Statute of uſes, and for the breach of 
which there is no remedy at che Common- Law but in Chancery on- 
ly. So if an Odlication or <tatute be made to A B to the uſe of 
C D, this is atruft of the ſame nature? , and if 4 B releiſe the 
Obligation withour the conſent of C 7, or get the money into 
his own hands, C DP ſhall have relief in Chancery ; And in all 
theſe caſes and ſuch like caſes, the general rules by which uſes 
were governed at the Common-Law are ſtil] in force and to take 
place as thoſe by which uſ2s and truſts are now for the molt part 
governed. AsPFirſt, If therebe any cauſe to ſue for or abcuc the 
Lands or Goods wherewith the parties are truſted, as if they de- 
ny or delay co periorm the truſt they muſt be c ompelled chereunto 
by Suit in Chancery. Secondly, The Ceſtuy que w/e, or party for 
whom the trult js, cannot of himſelf diſpoſe of the Lands or Goods 
for the property and intere!t in Law is in the Truſtees; and if it be 
an Obligation or Staruce that 1s made ro the uſe of another, C:ſtay 
que uſe cannot releaſe it, but the Truſtee mult releaſe ict. Thirdly, 
If the party truſted ſo with Lands, Goods or Chattels, give, 
grant, or (ell the ſame Lands Goods or Chatteis; to one that ; 4s 
knowledge of the ſame uſes or truſts ( as it always preſumed he 
hath, where the truſts are expreſſed upon the ſ2me Need, by which 
the Lands, Goods or Charteis are given or granted ) or if the 
things ſo given or granted, be granted upon thethe ſame truils, or 
to the ſame uſes, or without any conlideraticn at all; in theſe 


caſes 


caſes he to whom the thinp whereabout the trult is, ſhall haveche 
ſame thing upon the ſame truſt, and to the ſame uſe as he that 
did give or grant the ſame had it. But in caſe where no truſt or 
uſe is expreſſed upon the Deed, the- purchaſor or buyer hath 
no notice or knowledge of theuſeor truſt, and he pives a va- 
luable conſideration for the thing, there for the moſt part 
the ſale ts good, and the party grieved t! ereby hath no remedy 
but againit the party firſt trulted in Chancery ; and the pur- 
chaſor ſhall have and enjoy the thing ſo bought to his own 
uſe for ever ; but he chat is the party truſted, will be forced 
in Chancery to make the party grieved anamends in damages 
for this breach of truſt , And if there be any praRiſe, packing, 
or combination between the buyer and the ſeller in the mar- 
ter, there perhaps the Suit may hold againſt chem both, and the 
buyer may be forced to reſtore the thing it ſel And yer 
if A enter into a Statute to B and ("to the uſe of B, and 4 
having notice of this uſe doth pet a releaſe from C : in this caſe 
it ſeems B muſt have his whole r2medy againſt ©, and ſhall 
have no remedy againſt 4, 4 If the Truſtor or Ceſt«y que uſe in 
theſe caſes commit Felony, &c. fo that the things if he had **Fcot 
the property of them were forfeic ; in this caſe it ſeems that 3s, 
neither they nor their Heirs, Executors, &c, nor yet the Lord, 

cc. ſhall have them, bur the Truſtees ſhall keep them for ever. 

5. If the Ceſtay que uſe or Truſtors dye and appoint how the 5 1.5.4, 
ſame things ſhall be diſpoſed of, the Truiſtees are bound to ſee ©99-Jur. 
it done ; as if the Truſtor appoint it ſhall pay his debts, or **© 
provide Legacies, the parties truſted muſt rake care ir be fo 
;imployed, and inthis caſe the Debtees and Legatees alſo may 
compell the Truſtees in Chancery. 6. In all theſe cafes regu- ,,... .. 
larly the thing whereof the truſt is, is in equity at the di po- * 

ſing of him that is the (*fuy que wſe , unleſs he dy other- 

wiſe appoint it, andif at his death he make no diſpoſition there- 
of ir ſhall go to his Heir , Executor, &c, 7. 1n all theſe , 
caſes the Truſtees ſhall have their reaſonable allowance in Chan. * © 
cery for whatſoever they hive laid out about the land, &c, in 
Suics or otherwiſe for the profit of the Truſtor, Out of 
all which may appear how dangerous it is for a man to Mmeddle 
with any lands, goods, or chattels ſo conveyed or fetled in truſt, 
for the Ceſtuy que w/e or Truſtors have no property in the 
thing, and therefore the cannot ſell or giveit, and the Truſtee 
hath it but to anothers uſe , Ard it is not f fe therefore to 
deal with either of them alone, nor yet indeed ſafe to deal 
at all in-theſe caſes, unleſs che buyer may have che conſent, 
fale, and aſſurance, or the Releaſe, &+7. of the Truſtors and _ 

ces 
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Chap. 24. A Vſe. 
Rees altogether: And if there be any woman Covert, or Infant 


Ed 6 14, Within the Truſt, it is moſt of all dangerous. And if Goods or 
given to, or to the uſe of a Feme Covert, or Infant, 


Fitz.Sub- Chattels be | 
and certain friends are truſted therewith, if they do fell or give 


Pena. - 5. 
away theſe Goods or Chattels contrary to the Truſt, they mult be 
ſure to anſwer it : If therefore they ſell them, let them ſee that the 


money made zhereof be as beneficial, and be beſtowed for the wife 
4it is not ſyfficient 4n this caſe, that the 


.or children; for it ſeems 
money made thereof be aid to them. a 
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Acceptance. 
Here it will binde, or not, 
chap. 14. numb.$.9. chap. 
numb. 8, 


| Acquittance. 


What it is, and when it muſt be 
made, chap 9. numb. 10,11. 


Adminiſtrator , See tit. Execu- 
ror: > 


Adminiſtration. 

Where it is grantable, and by whom, 
and to whom it muſt be granted, 
chap.23 numb.22.,23,34 whenit 4 re- 
wocable, numb.zs. 


Agrecment and Dilagreement, See 
Decd,chap.17.num.s, 


Alien. 
. What Afarances he may make, and 
what als be may do, cbap-12. namb.4. 
Chap 23. numb, 4. 


Apportwoiment. 
Where it ſhall be, chap 6. numb.12. 


Aſenr. 
Where it  needful 19 make a Lega- 
£3 perfſed#, and when it 4 good,chap.23. 
numb.15,16. 


| Aſſers. 
What ſhall be Aﬀets in the hands of 
an Executor, chap.23.numb.14.39. 


0 Aſhgns. 
How they way charge others or be 
charged themſelves, chap.7. namb. 6,8. 
ebap.8,numb.12, chap.16 numb.2. 


THE 


TABLE 


| 


| 


Atrainted perſons. 

What Aſſurances they may make , 
and what afts they may do , chaf. 2. 
numb 6, chap.23. numb. 4. chap. 12. 
numb.4. chap. 9. numb.4, 


Atturnment. 

What it is, and how many kindes 
there are, chap.13. numb.1,2. The ef- 
fe of it,numb.z. When it is requiſite, 
numb.4. By whom, and to whom 1t muſt 
be made, numb. 5,6. when and how it 
muſt be done, numb.5,6.chap.g. numb.q. 
How it ſhall be taken, chap.13. numb. 
10,11. 

Averment. 

Where it ſhall be allowed, chap. 3. 
numb. 4. chap. 10. numb. 5. chap.14. 
namb.4q. chap.23. numb 5,6. chap.24. 


| mimb.6,5,4. 


Bargain an1 Sale. 

What it is, and how many hindes 
there are, chap. 10. numb. 1,2, The 
effeft of it, numb.z. When it is good, 
numb.4,s. How it ſhall be traken,numb. 
6,7. 


| 


Baſtard. 
What Aſſurance he may make,chap.2. 
numb.6, chap. 12. numb. 4. 


Bona Notabilia. 
What this is, ſee ch.22.numb.21. 


Claim or Entry. 

Where - it is neceſſary , chap. 6. 
numb.13. By whom it muſt be made , 
cha).2. numb.12. 

Codicy. 
What it is, chap.23.numb.1+ 
Common... 
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Common Recovery. 

What it is,and how many kinds there 
be, chap. 3. nnmb.1.2. The manner of 
ſuffering it,num.z The uſe 1, it,num.4- 
when it is good, and whe ſhall be bar- 
red by it,nam.5.how it may be avoided, 
numb.7. | 

Tenants in Common, ſee Joynt- 
Tenants, 

Condition. 

What it s,«nd how many hinds there 
are,chap.s numb.1,2. chap.16.2 what 
things may be done on condition, chap.6. 
numb.z.chap.23. numb 7. what words 
do make a Condition, chap.s. numb.s. 
what is a good Condition,chap.s. numb. ' 
$7. Expounded, and how it muſt be 
per formed, chap.s. numb. $,9,10. who 
ſhall have advantage of it,chap.6.num. 
x2. Diſcharged, chaps. numb.15. 


The. Table. 


xumb.4. how a good Deed may Become 
void,chap.4.nuzn.6. Expounded chap.s. 
| ebap.2:numb.7. chap:16.numb.s.ch.1 7. 
numb 6,7.4n the premiſes,ch.s.num. 15, 
in the Habendum,ch. 5. numb. 2,15, T4 


Condition of Obligation, ſee Obli- 
garion, | 
Confirmation. 
What it #,and how many binds there 
ar”, hap.18. numb.1,2. The effedt of it, 


numb.3,7 where it is needful, numb 4, | 
when it s good,numb.5,5. How it ſhall | 
enare, numb.7. 


Cor poration. 
What aſſurance they may make, and 
what atts they may do, chap.2. numb.6. 
chap.12.num.4.cbap.9. numb.4. 


Covenant. 
What it #,and how many kinds there | 
are cbap.7.num.1,2. what ſhall be ſaid 
& good Covenant num.4.chap.s num 10. 
chap.6.num.$,7. chap.14 numb. 4 chap. 
23.numb.4. Expounded,chap.7.numb.s. 
when it ſhall be ſaid to be broken, chap. 
7. numb.7 . who may take advantage of 
it.chap.7. numb.8. diſcharged,chap.7- 
aum.10. chap. 17.num 3. 


Covin, 


Where it doth hurt an Aſſurance, or | 


mar an Atjon done,ch.2.numb.5.chap. 
3. mm.q,;7. chap 4. numb 5. chap-23. 
numb.27. 


the reſervation,chap.5. numb.g,10, 


Defeaſance. 

What it is,and how many kinds there 
are,ch.22.num.1,2.what may be done by 
It, and when it 1s good, chap.20.num.7. 
chap.22.num 243. ch.18. num.s. ch.23, 
num.g. ch,24.num.g. ch.8.num.z, 


Delivery. 
What is a good delivery of a Deed, 
chap.q.numb.s5. 
Debr. 
Where an Aion of Debt lieth, ch.s. 
numb. 10, 
Devaſtavir, ſee Executor. 


Deviſe or Legacy. 

What it is,and how many binds there 
are, chap 2', numb.2, when it is good, 
ramb.7. Deviſe of lana's to jell, num.6. 
where being once void it doth afterwa» d 
become good num. 11,12. Means 19 recte 
ver the thing deviſed, num 17. 


Dureſs or Manaſs, 
When an Aſſurance ſhall be ſaid to be 
made by Dureſs or Manaſs, and there« 
forewid,ch.4.num.s.ch 12 num. 4. 


Eccleſiaſtical Perſens. 

Whar Aſſurances they may mak, 
and what as they may do, chap. 9. 
num.4. chap.12. num.4. ch.14.nam.7 
ch.15. numb.3. 


Election. 
Who ſhall have it,ch.22, numb.14. 
Entry, ſee Claim. 


Equiry. 
Where one may have relief iEquity 
for wrong donegchap 2 4.num.10.8.ch.6 
Rum. +4. chap. 7. nm. 4. 


Deed. 
What it is, and how manykinds 
there are, chap. 4- numb. 1,2,3: 


when it is good,num s:when it s good in| 
part and void in part, mim.7. chay.15..| 


Efcrow, 
How a Deed maybe delivered as an 
Eſcrow, chap.4. numb.5. 


3 Eſtoppel. | 
Where it fball-bechap4:numb.6.4 1. 
| Mm 2 chap. 


| eþ:4:nuSb. 4,5: chaps. LAT? ch.14- | 


numb. 4.8. 
Exception. ſee Deed. 


Exchange. 


Whatit is,and the effe# of it;ch:15. | 


' num. 1,3. How it muft be made, and 
when it 1s good, num. 3,8. Determined, 
numb. 6. 


E xecutors and Adminiſtrators. 
What they are,and how many hinds of 
themthere are, ch.23. num.2.' who may 
make or be made an Executer or Admi- 
niſtrater, num.18,19,20. where he may 
accept the Adminiſtration, and what 
hall be. ſaid an Acceptance, numb.24. 
what he ſhall bave,num.7,13,25.ch.14. 
numb.4. chap 2c.num.4. His Duty and 
Office, chap.23. numb.27. How he ſhall 
be charged,cha.23.num.29,37.,38.ch.7. 
numb. 4.8.9. chap. 21. numb. 6. what 
Executors or Adminiſtrators may do t0- 
gether, or apart, to others, or one 10 an- 
other,chap.a3.numb.26,30,31,35.chap. 
12. numb.4. chep:17. num.5. chap.17- 
numb.g. what ſhall be ſaid a Devaſtavit 
inthem, chap.23. numb.32. who ſhall 
be ſaid to be an Executor of his own 
wrong, and how he ſhall be charged 
chap.23. numb.33. 
Extinguiſhment. | 
Where an eftdte,rent,(oc. ſhall be ex- | 
znguiſhed chap.2. numb. 11. chap.17. 
mimb. 3. chap. 19. numb. 6. chap.24. 
xumb.$. chap.6.numb.15. | 
Feoffment. | 
What it is,and how many kinas there 
are, chap.9.num.1,2. The nature of it, 
aumb.z. who thay make it, and when it 
7s good; numb. 4. 
Fine: 

What it 1s,and how many kinds there - 
are, chap.2. numb.1,2. the parts of it, 
nam.3. the order of levying it, numb.4. 
The operation of it, numb.5. when it is 
good,num.s. how # ſhall be taken, num. 
7. who ſhall be barred by it,andin what 
time,num.8,10, ch:8.num:7. where it 
may be avoided and bow,ch:2.num.12+- 


Forfeiture. 
Howa ny $ways a Tenant for life or 
yearnu fo rf er bis eftate, chap, 2+ 
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numb.s. chap.3.tumb. 4.chiap.5. numb. 
13,14,15: chap.14. numb.q. chap 17. 
numb.7. chap.6. numb.11. ch.9, numt.4. 
chap. 12, num.4. 


Gift. 
ap. 11, 


What it is, .ch 


Grant. 
What it 15,and how many kinds there 
are,chap.12.num 1,2. things requiſite 
to a good Grant,numb.z.when it is good, 
numb 4.chap.2.numb.s.chap.23.num.7. 
what things are grantable, .chap. 12. 
numb.4. expounded, chap.5« ch.23,7,8. 
when once good,and afterwards doth be. 
come void, chap.15. numb.1. when once 
void or voidable,and it doth afterwards 
become good,num.3. when it 1s good in 
part and vn1d in part, num.4. who nay 
auv14d it, num. 2,5; 


Habendum, ſee Deed, 


Heir. 
What he ſhall have, and where and 
how he ſhall be charged, ch.21. num.6. 
chap.23. num.7. 


Husband and Wife. 


| 
| 
| oh 


2 


What Aſſurance t he Husband and wife 
together 0r apart may mabe, and what 
atls they may do,ch.2.num.6,8,10 ch 3, 
num.5.ch.9. num 4,9. chap.12 num.4. 
chap.13.mum.5-chap.14.num.6. ch.16. 


| num-3. Chap.17.num.s. ch.y9.num.7, 


chap.23.nume4,7,19426; chap.16.unm. 
7,8. chap.24.7um.5.- 


Incertainty. 
Where it will hurt, chaÞ.14. {nam.4. 
ap.23 num. ?. chap.24.num.4. 
Indengure, ſee Decd. 


Infant. 

What Aſſurance he may make , and . 
what atts he may do 10 binde him; ch 2. 
num.6,10. ch.3.zum.s. chap.6.num.11. 
chap.8.num.7. chap.g.num.4,9.. ch;12. 
num.4. chap.13.num.5.chap 14.num.4. 
chap.15-.num. 5. chap.16.num.3. ch.18. 
num.s. chap.19.num.7. ch.23. nnd. 


| Chap.24. num.s... 


Ir ro[ment. - 
Where it is neceſſary,0h.19,nnmA4.ch. 
4+ num. 4. Joyat- 


c 
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Toynt-tenants, or Tenants in | ' 


Common. 


I t; \6 F 4ble., 


what conditions of Obligations are g904 
and how they fhall be —_—_ and muft be 


What Aſſurance they may make toge- ' performed, num:4,5,7,8,9,10. 


ber or =_ chap.9.num,4. chap.1o. 
wHm-3. chap.14.nam.4. chap.17.num.s. 


chay.18.num.5s. ch.16.num.3. chap.24. 


num.s. chap.12.num.4. 


Joynture. 


How a Foynture for a woman may be 


made by Fine;chap.2.num.6. 
Legacy, ſee Deviſe. 


Leaſe. 

What it 1s,and how many kinds there 
are,chap.14.num.1,2. when 1t is good, 
num-3,4,8,9. ch.7.num.4. How it may 
be made by Fine,chap.2.num.6. 


Limitation of Eſtates. 
See for this in Condition, in toto, 
and chap.23. num.7. 


Livery of Seifin. 

What it i1s,and how many kinds there 
are,ch.9.num.5,6. the nature of it,num. 
7. where it is requiſite num.8.chap.14. 
num 4. chap.16.num.3. chap.17.num.$. 
chap.12.num.s. How it mu$St be made, 
and when it is good, chap.9. num.9,10. 
How it ſhall enter, num.11. 


Manaſs, ſee Durels. 


Miſnaming,Miſtake,or Miſrecital, 
Where 1t will hart, chap.s5. num 4,5. 


chap. 12 num.4. chap.23.num.7. 


Non eſt fatum. 

Where this may be pleaded, chap 4. 
aum.11., | 
Non ſane memory. 

What Aſſuranges ſuch perſons may 


| 


make, and what atts they may do to 
binde them,ch.2.num.6.10. ch.12.num. | 
3.ch.13.num.s. chap.15.num.s. Th.16. ' 
num.3. chap.23-num.4. chap.24.num.s . | 
Map.g. num.4. 


Obligation. 
What it is,and how many kinds there | 
are, chap:z1.num-:1,2. when it 15 good, 


mm.3. chaÞ:4.num:5. chap:20.num:3. 
Expounded, chap:21.num:5. when it 1s 
forfeit, numb:9. diſcharged, numb.11. 


Occupanr, -.. 
What it is, and where it fhall be, 
chap:5.num:15. chap:23.num:7, 


Our-lawed perſon. 
What as he may dt, ch:23. num:4. 
chap:12.num:4. chap:9. num:4, 


Premiſes, See Deed- 


Prerogative of che King. 
Againſt a common Recovery, chay.3. 
num:5. in taking and making Grants, 
ch:9.numb:4. ch:12.num:4. To ſave 4 
condition ch:6.num:12. In a Condition. 
| num:7.1n his poſſeſſion,ch:9.num:4. 


Probate of a Will. 
 Whatit #,and how,end beforewhom 
it maſt be made,chap:23.nm:40,41;” 


Raſure, ſee Deed. 
Reciral. 
Where 1t is nccefſary, ch:5. numn:45. 


Recovery. 

What it 5,and how many kinds there 
are, chap:3. num:1,2. the manner of 
ſaffering it, num:3. when it is good,and 
who ſhall be barred by it,num. 5. av0t- 
ded, num:7. 

Relation. 

IWhere and how it ſhall be, chap: 4. 

num: 5,8. chap:24.num:4. 


Releaſe. 
What it is,and how many kinds there 
are, chap:19. num:1,2. the nature of 


| It, num:3. what may be releaſed, and 


where a Releaſe is good,numb 4,5,5,7, - 
chap:18.num:5. ch:20.num:7. chaÞ:23, 
num:9.; chap:24 rum9.c:4):8.num.13. 
chap:5. num:15. 

Revocation, ſee Teſtament and Ute. 


Sealing of a Deed. 
Wha it is good, chap:4 num:s. 
Statnte, cn 
What it is, and how many kinds of it 
there are, chaÞ:20 num: 1,2. the effe## 


of it, num.3. the proceedings thereupon, 


num, 


mum-d: when it & good, num:3. what 
things are ſubjef to Execution thereup- 
on, numb.$. where one may have a new 
Execution, num:5. diſcharged, numb:7. 
where one ſhall hawe contribution a 

gainſt anvther, being charged wpon a 
Stathte, num:8. . | 


Surrender, 


What it 4, and how many kinds of it | 


there are, chap:17.num:1,2. the effed 
of it,num.3. when it #s good, num.4,5- 
How it ſhall%e taben, num.6,7. what 
may be ſurrendred, num.8. 


Tenanr in Tail. 


What Aſſurance he may make, and | 


how he may bar his Iſſues and others, 
chat:2' num:8,10. chap:3.num.5-ch:14. 
num:s. chap:15.num:s. chap:15.num: 
3, 7,8 


Teftament. 

What it is, and how many kinds there 
are, chap:23. num:1. The farts of it, 
num:2» The nature of it num:3. when 
it s good,num:4. when 1t is good at firſt, 
and void afterwards ; or woid at firſt, 
and good afterwards,num: 5,6. Expoun- 
ad, numb.8, | 


Truſt an4 Confhdence. 
For thts, ſee chap;:24-.num:10. 


' The Table. 


w 


Vacat of a Deed. 
fre chap? 4. nums: 545, 


Villain. 
What he may do; See che23 num:4. 


-  'Uie, | 
What 1t is, and how many hinds there 
are, Chap: 24, numb: 1,2. The nature 
and original of it, niumb:3. when it Is 
good numb: 4. Expounded , numb; 7. 
Extinguifhed,numv:8. Declaration of 
Uſes, numb:s, Power t0 revoke Uſes, 


| numb: 9. 


Lucy. 

What Contra ſhall be ſaid to be 
uſurious, and what Aſſurances ſhall be 
thereby void, chap*2. numb:5. chaÞ:4. 
numb: 5, | 


Warranty. 

What it is, and how many hindes 
there are, chap:$. numb-1,2, (hap:16. 
numb:2, The effett of it, numb:3. what 
words will make it, numb.4z. To what 
it may be united, numb:5. when it is 
good and binding, numb. 6,7, 8,9,10, 
ch:19,5. chap:23,7. Expounded, ch:8. 


num: 11. Who may take advantage of 


it,and againſt whom, chap:8.numb:12. 
Awided and diſcharged, numb: 13, 
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